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MxMoitANDUM.  -*  The  snbstaiioe  of  the  first  part  of  the  following  Tract  was 
contaiDed  in  a  Lecture  deliyered  to  the  stodents  in  the  Law  School  of  Harvard 
College,  by  the  author,  as  Boyall  Professor  of  Law  in  that  Institution,  on  the  25th 
of  June,  1861.  Subsequent  events  have  led  to  an  enlargement  of  it,  and  to  its 
publication  in  the  January  number  of  the  North  American  Review.  It  is  now 
issued  as  a  separate  Article,  a  single  paragraph  being  omitted  because  it  was  little 
more  than  a  repetition  of  what  was  expressed  elsewhere,  and  some  Notes  being 
added  in  an  Appendix. 

Cambbidob,  January  1, 1862. 
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UNITED    STATE S 


It  may  be  stated  as  a  restdt  of  our  examination  of  the 
alleged  Right  of  Secession,  that  the  people  of  the  several 
States  composing  the  United  States,  under  the  Constitution, 
— whether  that  instrument  be  regarded  as  an  organic  law,  or 
as  a  compact,  —  form  an  entire  Nation,  for  the  purposes  for 
which  they  are  thus  united ;  while  under  their  State  organiza- 
tions they  exercise  many  powers  of  sovereignty,  of  a  political 
and  municipal  character,  some  of  which  are  subordinate  to  the 
powers  of  the  General  government,  and  others  independent  of 
that  government  because  they  do  not  fall  within  the  scope  of 
the  purposes  for  which  it  was  organized,  and  all  "  powers  not 
delegated  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited  by  it  to  the  States,  are  reserved  to  the  States  respec- 
tively, or  to  the  people." 

This  nation  has,  for  the  accomplishment  of  the  objects  of  its 
existence,  all  the  attributes  of  sovereignty.  The  Constitution — 
providing  that  itself  shall  be  the  supreme  law  of  the  land,  and 
binding  upon  all  the  judges  of  the  several  States,  anything  in 
the  constitution  or  laws  of  any  State  to  the  contrary  notwith- 
standing ;  requiring  all  the  legislators,  and  executive  and  judi- 
cial officers  of  the  United  States,  and  of  the  several  States,  to 
take  an  oath  or  affirmation  to  support  it ;  and  defining  what 


shall  constitute  treason  against  the  United  States — shows  that, 
so  far  as  the  objects  and  purposes  of  the  national  government 
extend,  an  allegiance  is  due  to  that  government  from  all  the 
citizens  within  its  limits,  paramount  to  and  exclusive  of  any 
allegiance  due  to  the  several  States ;  because  the  allegiance  to 
the  State  arises  under  the  State  organization  and  constitution, 
which,  to  the  extent  covered  by  the  Constitution  of  the  United 
States,  are  subordinate  to  the  authority  of  the  United  States, 
under  that  Constitution.  There  can  be,  therefore,  no  right  on 
the  part  of  any  State,  or  of  the  people  of  any  State,  through 
or  by  any  State  authority  or  action,  or  by  any  popular  vote,  to 
terminate  this  allegiance  to  the  United  States. 

The  Union  under  the  Constitution  being  perpetual  and  in- 
dissoluble, it  is  to  be  subverted  only  by  the  exercise  of  the 
right  of  revolution,  for  sufficient  cause.  And  this  right  of  rev- 
olution is  a  personal,  and  not  a  State  right,  and  of  an  imperfect 
character;  for  an  attempt  at  revolution  is  legally,  in  its  incep- 
tion, and  until  it  is  attended  with  success,  neither  more  nor 
less  than  rebellion  against  the  existing  government,  which  of 
course  has  at  least  an  equal  right  to  resist  the  attempt  by  all 
the  forces  at  its  command.  It  follows,  therefore,  that  those 
persons  who  have  been  active  in  the  attempted  secession  of  the 
several  States  have,  as  respects  the  United  States,  no  authority 
derived  from  any  State  organization;  nor  any  exemption, 
through  the  color  of  any  exercise  of  State  authority,  from 
the  ordinary  consequences  which  attach  to  an  insurrection  or 
rebellion.  No  convention  of  the  people  of  a  State  could  con- 
fer any  authority  to  resist  the  government  of  the  United  States, 
in  the  full  exercise  of  its  functions,  in  all  of  its  departments, 
legislative,  executive,  and  judicial ;  and  still  less  could  any  act 
of  a  State  legislature  give  any  color  of  legal  authority  for 
such  resistance,  whether  such  legislature  assumed  to  act  un- 
der the  State  constitution  as  it  existed  before  the  attempted 
secession,  or  under  the  authority  of  a  convention  which,  hav- 
ing declared  the  secession,  assumed  to  confer  new  legislative 


powers,  or  to  adopt  a  new  constitution.  All  persons  who  have 
placed  themselyes  in  hostility  to  the  United  States  by  acts  of 
war,  are  of  course  responsible  personally  for  those  acts,  as 
rebels  and  traitors.  The  State  which  they  assume  to  represent 
is  not  responsible,  because  the  State,  as  a  State,  did  not,  and 
could  not,  in  any  mode,  give  authority  to  commit  acts  of  rebel- 
lion and  treason.  There  is  no  war  between  any  State,  admit- 
ted into  the  Union,  and  the  United  States ;  because  the  State 
itself —  the  legal,  constitutionally  organized  State  —  is  not  in 
rebellion ;  and  there  is  therefore  no  authority  to  confiscate  the 
property  of  any  State,  as  State  property,  for  any  such  State  of- 
fence. The  persons  who  have  seized  upon  the  State  organiza- 
tion for  tiie  purposes  of  rebellion,  and  who  wield  an  apparent 
State  authority  for  such  purposes,  —  who  have,  moreover,  cre- 
ated a  confederation  under  this  usurpation,  and  style  them- 
.  selves  governors  and  senators,  generals  and  captains,  president 
and  secretaries,  —  are  in  no  manner  shielded  by  their  titles  or 
offices  from  the  punishment  due  to  their  acts  of  treason,  which 
are,  in  fact,  in  more  senses  than  one,,  committed  on  private 
account. 

This  serves  to  show  that  the  proclamation  of  President  Lin- 
coln, treating  the  seizure  of  forts,  arsenals,  and  dock-yards, 
and  the  bombardment  of  Fort  Sumter,  as  acts  of  insurrection, 
and  requiring  those  concerned  in  them  to  retire  peaceably  to 
their  respective  abodes,  was  not  only  in  precise  accordance 
with  the  requisition  of  the  statute  of  1795,  but  was  founded 
upon  the  only  correct  legal  view  of  the  existing  state  of  things 
which  called  it  forth.  The  acts  of  hostility  against  the  gov- 
ernment had,  perhaps,  assumed  such  formidable  proportions 
as  to  be  appropriately  designated  as  war ;  but  it  was  a  war  of 
persons  owing  allegiance  to  the  general  or  national  govern- 
ment, and  not  a  war  of  governments.  Those  acts  were  not 
more  than  acts  of  treason  because  millions  were  engaged  in 
them,  and  they  were  not  less  than  acts  of  treason  because  of 
the  assumed  titles,  niilitary  and  civil,  or  of  the  assumption  of 
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State  or  Confederate  authority,  under  color  of  which  they  were 
committed.  There  were  millions  of  people,  in  India  engaged 
in  a  war  against  the  government  of  Great  Britain,  within  a 
short  period ;  and  most  of  them  acted  under  the  orders  of  per- 
sons who  stood  to  them  in  the  relation  of  kings  and  princes, 
for  certain  purposes,  having  recognized  authority  for  such  . 
purposes,  but  who  had  no  authority  for  the  objects  and  pur- 
poses of  such  a  war;  and  they  were  all,  kiligs,  princes,  and 
sepoys,  held  alike  as  rebels  against  the  paramount  govern- 
ment,—  their  guilt  diflFering  only  in  degree,  according  to  the 
circumstances  of  enormity  attending  it.  We  do  not  inquire 
into  the  causes  of  that  revolt,  when  we  consider  the  case  in  its 
political  and  legal  aspects  in  regard  to  the  United  States. 
That  is  a  matter  between  the  persons  engaged  in  it  and  Great 
Britain.  The  government  of  the  United  States  has  nothing  to 
dread  from  such  an  inquiry,  in  the  present  instance ;  but  other 
nations  will  not  enter  into  that  inquiry,  and  it  is  foreign  to 
our  immediate  purpose. 

We  perceive,  therefore,  that  the  criticism  upon  the  procla- 
mation of  the  President  requiring  the  rebels  to  disperse,  that 
it  addressed  its  command  in  fact  to  millions,  and  that  it  was 
preposterous  to  require  such  large  numbers,  like  an  ordinary 
mob,  to  retire  to  their  places  of  abode ;  and  that  other  criti- 
cism which  assumed  that  the  States  were  the  actors  in  the  war- 
fare which  was  waged,  and  that  the  statute  and  the  proclama- 
tion could  not  apply,  because  the  States  had  no  abodes  to  retire 
to,  —  fail  entirely  of  their  intended  force.  Rebels  may  form 
political  associations  for  themselves,  and  may  assume  to  have  a 
government  for  which  they  ask  and  claim  recognition.  They 
may,  as  between  themselves,  wield  the  powers  of  a  State  gov- 
ernment, if  they  can  usurp  the  State  authority,  and  use  it  as  if 
they  were  the  rightful  possessors  of  it.  They  may  thus  have 
a  government  de  facto,  and  it  may  be,  as  among  themselves, 
dejure  also.  But  all  this  does  not  change  their  legal  relations 
to  the  government  against  which  they  are  in  arms,  until  they 


have  by  their  power  accomplished  the  purpose  of  the  insurrec- 
tion, bj  a  practical  maintenance  of  their  assumed  indepen- 
dence. 

We  deduce  from  these  premises  the  conclusion,  that,  as  re- 
gards the  United  States,  there  is  no  right  in  any  organization 
which  these  rebels  and  traitors  have  constituted  —  whether 
designated  as  State  or  Confederation  —  to  enact  a  law,  or  to 
adopt  an  ordinance,  which  shall  be  recognized  by  the  United 
States  as  having  force  or  effect  as  a  legal  enactment,  or  as  con- 
ferring upon  any  person  power  to  be  used  in  hostility  to  the 
existing  government.  There  can  be  no  lawful  confederation 
of  the  States  involved  in  the  attempted  secession,  because  there 
has  been  no  secession  of  those  States  which  is  recognized  as 
having  any  validity.  They  still  remain  as  component  parts  of 
the  United  States,  having  doubtless  a  large  loyal  population, 
although  the  violence  of  the  insurgents  has  for  a  time  sus- 
pended the  due  exercise  of  the  authority  of  the  United  States, 
and  that  of  the  State  also,  by  a  usurpation  of  the  powers  of 
the  latter,  and  an  exercise  of  the  semblance  of  authority  under 
the  State  organization.  As  States  in  the  Union,  the  Constitu- 
tion expressly  forbids  any  confederation  among  them ;  and  for 
that  reason  also,  if  there  had  been  no  insurrection,  and  no  at- 
tempt to  array  State  authority  against  the  national  govern- 
ment, the  confederation  of  the  States  would  be  unconstitu- 
tional ;  the  self-styled  Congress  of  the  Confederate  States  an 
unauthorized  body ;  and  the  so-called  President  of  that  con- 
federation, and  his  cabinet  councillors,  suitable  subjects  for 
the  criminal  jurisprudence  of  the  United  States,  on  an  indict- 
ment for  a  conspiracy,  —  if  their  acts  of  war  had  not  made 
them  liable  to  the  graver  penalty  attached  to  treason. 

As  a  necessary  consequence  of  all  this,  the  proclamation  of 
Mr.  Jefferson  Davis,  calling  himself  President  of  the  Confed- 
erate States,  in  which  he  invited  applications  for  letters  of 
marque  and  reprisal  against  the  United  States, —  or,  in  other 
words,  in  a  legal  view,  Mr.  Davis's  advertisement  for  pro- 


8 

posals  to  rob,  under  his  sanction,  such  citizens  of  the  United 
States  as  might  have  property  afloat,  —  was  no  better  than 
the  advertisement  of  any  other  private  person ;  and  the  letters 
of  marque  and  reprisal  issued  by  him  as  President,  and  coun- 
tersigned by  R.  Toombs  as  if  he  were  a  Secretary  of  State, 
are,  as  respects  the  United  States,  no  better  than  so  much 
waste  paper,  for  the  justification  and  protection  of  those  who 
capture  property  under  them.  Such  persons  are  amenable 
to  the  laws  of  the  United  States  as  pirates,  under  the  act  of 
Congress  of  1790,  Chapter  9. 

The  eighth  section  of  that  statute  provides  that,  "  if  any  per- 
son or  persons  shall  commit  upon  the  high  seas,  or  in  any 
river,  haven,  basin,  or  bay  out  of  the  jurisdiction  of  any  par- 
ticular State,  murder  or  robbery,  or  any  other  offence  which, 
if  conunitted  within  the  body  of  a  coimty,  would  by  the  laws 

of  the  United  States  be  punishable  with  death ; every 

such  offender  shall  be  deemed,  taken,  and  adjudged  to  be  a 
pirate  and  felon,  and,  being  thereof  convicted,  shall  suffer 
death."  The  ninth  section  enacts  that,  ^^if  any  citizen  shall 
commit  any  piracy  or  robbery  aforesaid,  or'  any  act  of  hostility 
against  the  United  States,  or  any  citizen  thereof,  upon  the 
high  sea,  under  color  of  any  commission  from  any  foreign 
prince  or  state,  or  on  pretence  of  authority  from  any  person, 
such  offender  shall,  notwithstanding  the  pretence  of  any  such 
authority,  be  deemed,  adjudged,  and  taken  to  be  a  pirate, 
felon,  and  robber,  and  on  being  thereof  convicted  shall  suffer 
death." 

The  insurgents  are  not  absolved  from  responsibility  under 
this  statute  by  the  fact  that  their  offences  were  committed  in 
the  course  of  what  in  other  aspects  may  have  the  character  of 
war,  nor  by  the  fact  that  they  have  been  taken  prisoners  in 
that  war. 

Martens  admits  the  right  of  the  conqueror  to  take  the  lives 
of  prisoners  in  three  cases :  — 

^1.  When  sparing  their  lives  is  "inconsistent  with  his  own  safety; 
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2.  in  cases  where  he  has  the  right  to  exercise  the  taHo  or  to  make  re- 
prisals ;  3.  when  the  crime  committed  by  those  who  fall  into  his  hands 
justifies  the  taking  of  their  lives."  —  Summary  of  the  Law  of  Nations^ 
Chap.  3,  Sect  4. 

Vattel  concedes  a  right  to  punish  prisoners  who  have  been 
personally  guilty  of  some  crime  against  the  captor. 

^  Prisoners  may  be  secured,  and,  for  this  purpose,  they  may  be  put 
into  confinement,  and  even  fettered  if  there  be  reason  to  apprehend  that 
they  will  rise  upon  their  captors  or  make  their  escape.  But  they  are 
not  to  be  treated  harshly,  unless  personally  guilty  of  some  crime  against 

« 

him  who  has  them  in  his  power.  In  this  case  he  is  at  liberty  to  punish 
them ;  otherwise  he  should  remember  that  they  are  men,  and  unfortu- 
nate."— Book  in.  Chap.  8,  Sect  150. 

It  is  by  no  means  clear  that  those  who  come  under  the  con- 
demnation of  this  statute  of  1790  by  acts  of  force  and  plun- 
der on  board  the  Confederate  privateers,  would  not  be  liable 
to  the  same  condemnation  under  the  rules  of  public  law ;  for 
although  a  pirate  is  generally  described  as  hostis  humani  gene- 
ris j  because  the  buccaneer  ordinarily  makes  war  indiscrimi- 
nately upon  the  vessels  of  all  nations,  yet  if  a  band  of  sea-rob- 
bers should  confine  their  depredations  to  the  commerce  of  a 
single  nation,  it  would  seem  that,  as  to  that  nation,  their  crime 
might  weU  be  regarded  as  piracy,  even  if  other  nations  whose 
conmierce  was  not  assailed  did  not  so  regard  it. 

It  may  be  asked  wherein  consists  the  material  difference 
between  persons  who  act  under  a  privateer's  commission,  and 
capture  property  on  the  high  seas,  and  those  who  wage  war 
upon  the  land,  and  commit  homicide,  and  burn,  destroy,  or 
capture  property  there.  Why  should  the  former  when  taken 
be  held  and  treated  as  pirates,  and  the  others  when  captured 
held  and  exchanged  as  prisoners  of  war  ?  It  is  a  sufficient 
answer  to  this  to  say,  that  the  war  of  the  privateer  is  mainly 
upon  the  property  of  private  persons,  by  private  parties,  for 
their  private  emolument.     If  the  privateer  attack  a  public 
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vessel,  it  is  the  exception,  and  not  the  rule ;  she  is  not  commis- 
sioned with  that  view.  On  the  other  hand,  the  war  of  the 
land  forces  is  of  a  more  public  character,  such  as  fighting  bat- 
tles offensive  or  defensive,  assaults  upon  forts  and  batteries, 
and  the  like,  and  their  interference  with  private  property  is 
usually  incidental  to  those  more  direct  and  public  operations. 
The  object  of  the  hostilities  waged  by  privateers  is  mainly  gain, 
by  the  plunder  of  commercial  vessels ;  the  injury  done  to  the 
enemy  being  only  incidental  to  that  object.  The  object  of  the 
military  operations  upon  land  is  ordinarily  the  public  object 
of  the  war,  whatever  that  may  be,  the  injury  done  to  private 
property  being  incidental  to  the  measures  taken  for  that  pur- 
pose. If,  then,  the  hostilities  of  the  privateer  are  not  regarded 
as  war  under  lawful  authority,  they  have  the  character  of  pri- 
vate acts,  to  wit,  murder  and  robbery. 

Letters  of  marque  and  reprisal  were  originally  granted  to 
merchants  who  had  lost  goods  by  capture,  in  order  that  they 
might  indemnify  themselves  by  capture  of  the  property  of  sub- 
jects of  the  offending  nation.  They  were,  and  may  still  be, 
used  before  a  war,  as  a  means  of  procuring  justice  for  a  wrong 
or  injury  sustained  by  a  nation,  its  citizens  or  subjects ;  but 
a  resort  to  this  measure  presupposes  the  existence  of  such 
wrong  or  injury. 

'^  When  a  nation  cannot  obtain  justice,  whether  for  a  wrong  or  an 
injury,  she  has  a  right  to  do  herself  justice.  But  before  she  declare 
war  (of  which  we  shall  treat  in  the  following  Book),  there  are  various 
methods  practised  among  nations,  which  remain  to  be  treated  of  here. 
Among  those  methods  of  obtaining  satisfaction  has  been  reckoned  what 
is  called  the  law  of  retaliation,  according  to  which  we  make  another 
sufier  precisely  as  much  evil  as  he  has  done. 

^  Let  us  say,  then,  that  a  nation  may  punish  another  which  has  done 
her  an  injury,  as  we  have  shown  above  (see  Chap.  lY.  and  VI.  of  this 
Book),  if  the  latter  refuses  to  ^ve  a  just  satisfaction  ;  but  she  has  not 
a  right  to  extend  the  penalty  beyond  what  her  own  safety  requires. 
Retaliation,  which  is  unjust  between  private  persons,  would  be  much 
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more  so  between  nations,  because  it  would,  in  the  latter  case,  be  difficult 
to  make  the  punishment  fall  on  those  who  had  done  the  injury.  What 
right  have  you  to  cut  off  the  nose  and  ears  of  the  ambassador  of  a  bar- 
barian who  had  treated  your  ambassador  in  that  manner  ?  As- to  those 
reprisals  in  time  of  war  which  partake  of  the  nature  of  retaliation,  they 
are  justified  on  other  principles;  and  we  shall  speak  of' them  in  their 
proper  place."  —  Vattely  Book  II.  Chap.  XVUI.  Sect  339. 

^  Reprisals  are  used  between  nation  and  nation,  in  order  to  do  them- 
selves justice  when  they  cannot  otherwise  obtain  it  If  a  nation  has 
taken  possession  of  what  belongs  to  another, — if  she  refuses  to  pay  a 
debt)  to  repair  an  injury,  or  to  give  adequate  satisfaction  for  it,  —  the 
latter  may  seize  something  belonging  to  the  former,  and  apply  it  to  her 
own  advantage  till  she  obtains  payment  of  what  is  due  to  her,  together 
with  interest  and  damages, — or  keep  it  as  a  pledge  till  she  has  re- 
ceived ample  satisfaction."  —  IbicL^  Sect  342. 

^  There  are  cases,  however,  in  which  reprisals  would  be  justly  con- 
demnable,  even  when  a  declaration  of  war  would  not  be  so ;  and  these 
are  precisely  those  cases  in  which  nations  may  with  justice  take  up 
arms.  When  the  question  which  constitutes  the  ground  of  a  dispute 
relates,  not  to  an  act  of  violence,  or  an  injury  received,  but  to  a  con- 
tested right,  —  after  an  ineffectual  endeavor  to  obtain  justice  by  con- 
ciliatory and  pacific  measures,  it  is  a  declaration  of  war  that  ought  to 
follow,  and  not  pretended  reprisals,  which,  in  such  a  case,  would  only 
be  real  acts  of  hostility,  without  a  declaration  of  war,  and  would  be 
contrary  to  public  faith,  as  well  as  to  the  mutual  duties  of  nations."  — 
McLy  Sect  354. 

**  Reprisals  by  commission,  or  letters  of  marque  and  reprisal,  granted 
to  one  or  more  injured  subjects,  in  the  name  and  by  the  authority  of 
a  sovereign,  is  another  mode  of  redress  for  some  specific  injury,  which 
IB  considered  to  be  compatible  with  a  state  of  peace,  and  permitted  by 
the  law  of  nations.  The  case  arises  when  one  nation  has  committed 
some  ^rect  and  palpable  injury  to  another,  as  by  withholding  a  just 
debt,  or  by  violence  to  person  or  property,  and  has  refused  to  give  any 
satisfaction."  —  1  Kenfs  Oomm.  61. 

The  principle  stated  in  these  authorities  relates  to  reprisals 
as  a  measure  of  redress  before  the  existence  of  a  war.    But 
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when  reprisals  are  resorted  to  in  time  of  war,  for  the  purpose 
of  weakening  the  enemy  by  depriving  his  subjects  or  citizens 
of  their  property,  the  principle  that  there  can  be  no  lawful  re- 
prisals until  an  injury  is  sustained  is  equally  applicable. 

Wheaton  enumerates,  "  among  the  various  modes  of  termi- 
nating the  differences  between  nations  by  forcible  means  short 
of  actual  war,"  — 

4.  ^  By  making  reprisals  upon  the  persons  and  things  belonging  to 
the  offending  nation, '  until  a  satisfactory  reparation  is  made  for  the 
alleged  injury." 

He  says :  — 

^  Reprisals  are  also  general  or  special.  They  are  general  when  a  state 
which  has  received,  or  supposes  it  has  received,  an  injury  from  another 
nation,  delivers  commissions  to  its  officers  and  subjects  to  take  the  per« 
sons  and  property  belon^ng  to  the  other  nation,  wherever  the  same 
may  be  found.  It  is,  according  to  present  usage,  the  first  step  which 
is  usually  taken  at  the  commencement  of  a  public  war,  and  may  be  con- 
sidered as  amounting  to  a  declaration  of  hostilities,  unless  satisfaction 
is  made  by  the  offending  state.  Special  reprisals  are  where  letters  of 
marque  are  granted,  in  time  of  peace,  to  particular  individuals  who  have 
suffered  an  injury  from  the  government  or  subjects  of  another  nation.** 

^  Reprisals  are  to  be  granted  only  in  case  of  a  clear  and  open  denial 
of  justice."  —  Ekmenls  of  htU  Law^  Part  IV.  Chap.  L  Sect  1,  2. 

It  is  one  of  the  singular  features,  however,  of  this  contro- 
versy  and  warfare,  and  one  of  the  strange  perversions  of  all 
ordinary  action,  that  the  proposals  by  Mr.  Jefferson  Davis  to 
issue  "letters  of  marque  and  reprisaV*  were  made  before  any 
article  of  property  belonging  to  the  Confederate  States,  or  any 
one  of  them,  or  to  any  person  claiming  to  be  a  citizen  of  any 
one  of  those  States,  had  been  interfered  with ;  or  any  person 
belonging  to  the  Confederate  States  had  been  molested  by  the 
government  of  the  United  States,  except  in  self-defence.*  It  is 
true  that  the  United  States  in  the  war  of  1812,  by  the  same 

*  April  17, 1S61. 
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act  in  which  thej  declared  the  existence  of  the  war,  author- 
ized the  President  to  issue  letters  of  marque  and  reprisal ;  but 
it  must  be  recollected  that  they  complained  of  long-continued 
grievances  by  reason  of  the  seizure  of  men  and  property,  the 
confiscation  of  property,  and  the  denial  of  reparation.  The 
cases  are  not  only  unlike ;  they  are  entirely  dissimilar.  The 
Confederate  States  can  hardly  claim  to  make  reprisals' because 
of  the  passage  of  a  tariff  long  since  repealed,  even  supposing 
it  to  have  been  onerous ;  or  the  passage  of  personal-liberty 
laws  by  some  of  the  States ;  or  the  refusal  of  Congress  to  as- 
sent that  slavery  should  be  admitted  into  the  Territories ;  or 
the  election  of  Mr.  Lincoln.  None  of  these  things  were  done 
to,  or  suffered  by,  the  Confederate  States,  which  were  not  then 
in  existence  as  a  belligerent  power,  or  in  separation  from  the 
United  States.  In  the  war  of  the  Revolution,  the  United  Col- 
onies did  not  attempt  to  authorize  tlie  capture  of  private  prop- 
erty until  nearly  a  year  after  the  commencement  of  hostilities. 
Not  so  the  Secessionists.  There  is  no  doubt  that,  from  the 
first,  even  before  any  vote  of  secession,  this  warfare  upon  pri- 
vate property  was  relied  upon  as  one  of  the  means  of  insuring 
the  success  of  the  insurrection.  ^^  If  you  do  not  let  us  secede 
without  any  attempt  at  coercion,  we  will  refuse  to  pay  our 
debts,  and,  by  means  of  privateers,  ruin  your  commerce." 

From  what  has  been  thus  stated,  we  draw  a  further  conclu- 
sion that  the  recent  order  of  Mr.  Judah  P.  Benjamin,  acting 
Secretary  of  War  for  the  Confederate  States,  subjecting  Colonels 
Corcoran,  Wood,  and  Lee,  Major  Revere,  and  others,  who  were 
taken  prisoners  by  the  Confederate  forces  at  the  battle  of  Ball's 
Bluff,  to  imprisonment  in  the  dungeons  of  felons,  in  retalia- 
tion or  reprisal  for  the  imprisonment  of  persons  taken  prison- 
ers on  board  of  the  Confederate  privateers,  some  of  whom  have 
been  tried  for  piracy  under  the  statute  of  the  United  States 
before  cited,  is  a  gross  violation  of  the  rules  of  honorable  war- 
fare. The  Confederates  attempt  to  escape  from  the  odium  of 
treason  by  alleging  the  existence  of  war.    They  are  bound. 
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then,  to  conduct  the  warfare  on  their  part  according  to  the 
usages  of  civilized  nations.  But  there  is  no  usage  of  nations 
by  which  one  belligerent,  having  prisoners  who  have  never 
been  amenable  to  its  laws,  and  have  committed  no  crime 
against  them,  but  who  have  been  taken  in  battle  fighting  un- 
der their  own  banners,  can  immure  those  persons  in  damp 
dungeons,  and  subject  them  to  the  treatment  of  convicts, 
merely  because  its  belligerent  adversary,  finding  among  his 
prisoners  those  who  according  to  his  laws  owe  allegiance,  and 
have  committed  treason,  or  who  in  violation  of  long-existing 
statutes  have  incurred  the  guilt  of  piracy,  proceeds  with  such 
persons  in  the  ordinary  course  of  justice  according  to  those 
laws.  K  one  belligerent  merely  proceeds  according  to  law, 
that  furnishes  no  reason  why  the  other  should  resort  to  meas- 
ures sanctioned  by  no  law.  The  law  of  reprisals,  as  it  affects 
persons,  —  usually  termed  retaliation,  or  lex  talionis,  —  may 
rightfully  be  resorted  to  in  time  of  war  by  one  nation,  when  a 
gross  outrage  in  violation  of  the  laws  of  war  has  been  com- 
mitted upon  its  citizens  or  subjects  by  the  other,  in  order  to 
restrain  and  prevent  further  outrage.  Some  of  the  accredited 
writers  upon  public  and  natural  law  will,  however,  hardly  sus- 
tain even  this  proposition. 

Rutherforth  expressly  denies  the  right  of  retaliation  by  kill- 
ing prisoners,  when  the  enemy  has  done  the  same  thing :  — 

**  The  exceptions  to  this  rule  of  not  killing  these  persons,  who  never 
were  in  arms  at  all,  or  who,  though  they  have  been  in  arms,  have  sur- 
rendered themselves,  are  very  few.  If  they  are  considered  as  mem- 
bers of  the  nation  with  which  we  are  at  war,  nothing  more  is  necessary, 
in  the  first  instance,  than  to  get  them  into  our  power.  The  law  of  na- 
ture, therefore,  will  not  allow  us  to  go  further.  But  if  they  whom  we 
thus  get  into  our  power  have  been  guilty  of  any  previous  crime  for 
which  they  deserve  death,  this  law  does  not  forbid  us  to  inflict  this 
punishment,  any  more  than  if  they  and  we  were  members  of  no  society 
at  all,  but  were  still  in  the  original  state  of  nature. 

'*  The  obstinacy  of  holding  out  long  in  a  siege,  is  not  one  of  these 
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crimes ;  for  a  discharge  of  their  duty  towards  their  own  nation  is  not 
in  its  own  nature  a  crime  against  the  other.  There  might,  perhaps,  he 
some  advantage  in  putting  a  garrison  to  the  sword  for  holding  out  long, 
as  such  an  example  might  he  a  means  to  deter  others  from  giving  the 
hesi^ers  the  same  trouble ;  but  neither  this  nor  any  other  motive  of 
mere  utility  will  render  it  just  to  take  away  the  lives  of  those  who  are 
in  our  power,  and  have  not  deserved  to  lose  them.  Neither  is  retalia- 
tion a  justifiable  cause  for  killing  prisoners  of  war.  Though  our  ad- 
versaries should  have  killed  the  prisoners  whom  they  have  taken  from 

• 

us,  this  will  not  justify  us  in  killing  the  prisoners  whom  we  have  taken 
from  tjiem.  The  law  of  nature  allows  of  retaliation  only  where  they 
who  have  done  harm  are  made  to  suffer  as  much  harm  as  they  have 
done.  But  to  kill  such  prisoners  of  war  as  are  in  our  power,  because 
the  nation  to  which  they  belong  has  treated  our  countrymen  in  this 
manner,  would  be  to  do  harm  to  one  person  because  harm  had  been 
done  by  another.  An  injury  which  is  done  by  a  nation  does,  indeed, 
communicate  itself  to  all  the  members  of  that  nation ;  and  such  a  com- 
munication of  guilt  is  all  that  can  be  pleaded  for  the  retaliation  of 
which  we  have  been  speaking.  But  Grotius  very  truly  replies  here, 
that  to  punish  captives  or  prisoners  of  war  in  this  manner  would  be  to 
punish  them  in  what  is  their  own  as  individuals,  whereas  the  national 
guilt  can  only  be  communicated  to  them  as  they  are  members  of  the 
offending  nation ;  and  consequently  the  proper  punishment  of  it  should 
only  be  inflicted  on  them  as  they  are  members  of  the  offending  nation, 
and  not  as  they  are  individuals.'*  —  Institutes  of  Natural  LaWy  Book 
II.  Chap.  9,  Sect  15. 

^  Prisoners  of  war  are,  indeed,  sometimes  killed ;  but  this  is  no 
otherwise  justifiable  than  as  it  is  made  necessary,  either  by  themselves, 
if  they  make  use  of  force  against  those  who  have  taken  them,  or  by 
others,  who  make  use  of  force  in  their  behalf,  and  render  it  impossible 
to  keep  them.  And  as  we  may  collect  from  the  reason  of  the  thing,  so 
it  likewise  appears,  from  common  opinion,  that  nothing  but  the  strong- 
est necessity  will  justify  such  an  act ;  for  the  civilized  and  thinking 
part  of  mankind  will  hardly  be  persuaded  not  to  condemn  it  till  they 
see  the  absolute  necessity  of  it"  —  IbicL 

Martens  admits  a  more  extended  rule.  Under  the  head  of 
Reprisals,  he  says :  — 
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^  A  sovereign  violates  his  perfect  obligations  in  violating  the  natural 
or  perfect  rights  of  another.-  It  matters  not  whether  these  rights  are 
innate,  or  whether  they  have  been  acquired  bj  express  or  tacit  cove- 
nant, or  otherwise. 

^  In  case  of  such  violation,  the  injured  sovereign  may  refiise  to  fulfil 
his  perfect  obligations  towards  the  sovereign  by  whom  he  is  injured,  or. 
towards  the  subjects  of  such  sovereign.  He  may  also  have  recourse 
to  more  violent  means,  till  he  has  obliged  the  offending  party  to  yield 
him  satisfaction,  or  till  he  has  taken  such  satisfaction  himself,  and 
guarded  himself  against  the  like  injuries  in  future. 

^  There  are  many  acts  by  which  a  sovereign  refuses  to  do  or  to  suf- 
fer what  he  is  perfectly  obliged  to  do  or  to  suffer,  or  by  which  he  does 
what  he  is  ordinarily  obliged  to  omit,  in  order  to  obtain  satisfaction  for 
a  real  injury  sustained.  All  these  acts  are  called  reprisals.  Conse- 
quently, reprisals  are  of  many  sorts.  The  to&o,  by  which  an  injury 
received  is  returned  by  an  injury  exactly  equal  to  it,  is  one  sort  of  re- 
prisals ;  but  the  use  of  it  is  not  indiscriminately  permitted  on  all  occa- 
sions." —  Law  of  NoOiant^  Book  YIU.  Chap.  1,  Sect.  3. 

In  a  note  he  adds :  — 

^  If  the  ambassador  or  messenger  of  a  state  has  been  put  to  death 
by  another  state,  the  former  state  could  not,  on  that  account,  have  a 
right  to  put  the  ambassador  or  messenger  of  the  latter  to  death ;  but  in 
time  of  war,  a  prisoner  of  war  may  sometimes  be  put  to  death  in  order 
to  punish  a  nation  that  has  violated  the  laws  of  war.  In  the  first  case, 
the  injured  nation  has  other' means  of  obtaining  satisfaction,  and  of 
guarding  against  such  violations  for  the  future ;  but  war  being  of  itself 
the  last  state  of  violence,  there  often  remains  no  other  means  of  guard- 
ing against  future  violations  on  the  part  of  the  enemy." 

So  Yattel  admits  the  right  to  execute  prisoners  in  retaliar 
tion  for  an  execution  by  the  hostile  general  without  any  just 
reason,  and  against  an  inhuman  enemy  who  firequently  com- 
mits enormities. 

^  This  leads  us  to  speak  of  a  kind  of  retaliation  sometimes  practised 
in  war,  under  the  name  of  reprisals.  If  the  hostile  general  has,  with- 
out any  just  reason,  caused  some  prisoners  to  be  hanged,  we  hang  an 
equal  number  of  his  people,  and  of  the  same  rank,  —  notifying  to  him 
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that  we  will  continue  thus  to  retaliate,  for  the  purpose  of  obli^g  him 
to  observe  the  laws  of  war.  It  is  a  dreadful  extremity  thus  to  con- 
demn a  prisoner  to  atone,  by  a  miserable  death,  for  his  general's  crime ; 
and  if  we  had  previously  promised  to  spare  the  life  of  that  prisoner, 
we  cannot,  withou£  injustice,  make  him  the  subject  of  our  reprisals. 
Nevertheless,  as  a  prince  or  his  general  has  a  right  to  sacrifice  his  ene- 
mies' lives  to  his  own  safety  and  that  of  his  men,  it  appears,  that,  if 
he  has  to  do  with  an  inhuman  enemy,  who  frequently  conmiits  such 
enormities,  he  is  authorized  to  refuse  quarter  to  some  of  the  prisoners 
he  takes,  and  to  treat  them  as  his  people  have  been  treated."  —  Book 
IIL  Chap.  8,  Sect.  142. 

Chancellor  Kent  sums  up  the  authorities  in  these  words :  — 

"  Cruelty  to  prisoners,  and  barbarous  destruction  of  private  property, 
will  provoke  the  enemy  to  severe  retaliation  upon  the  innocent.  Re- 
taliation is  said  by  Butherforth  not  to  be  a  justifiable  cause  for  putting 
innocent  prisoners  or  hostages  to  death ;  for  no  individual  is  chargeable, 
by  the  laws  of  nations,  with  the  guilt  of  a  personal  crime,  merely  be- 
cause the  community  of  which  he  is  a  member  is  guilty.  He  is  only 
responsible  as  a  member  of  the  state,  in  his  property,  for  reparation  in 
damages  for  the  acts  of  others ;  and  it  is  on  this  principle  that,  by  the 
law  of  nations,  private  property  may  be  taken  and  appropriated  in  war. 
Retaliation,  to  be  just,  ought  to  be  confined  to  the  guilty  individuals, 
who  may  have  conmiitted  some  enormous  violation  of  public  law.  On 
this  subject  of  retaliation.  Professor  Martens  is  not  so  strict  While  he 
admits  that  the  life  of  an  innocent  man  cannot  be  taken,  unless  in  ex- 
traordinary cases,  he  declares  that  cases  will  sometimes  occur,  when  the 
established  usages  of  war  are  violated,  and  there  are  no  other  means, 
except  the  influence  of  retaliation,  of  restraining  the  enemy  from  fur- 
ther excesses.  Yattel  speaks  of  retaliation  as  a  sad  extremity,  and  it 
is  frequently  threatened  without  being  put  in  execution,  and  probably 
without  the  intention  to  do  it,  and  in  hopes  that  fear  will  operate  to 
restrain  the  enemy.  Instances  of  resolutions  to  retaliate  on  innocent 
prisoners  of  war  occurred  in  this  country  during  the  Revolutionary 
war,  as  well  as  during  the  war  of  1812 ;  but  there  was  no  instance  in 
which  retaliation  beyond  the  measure  of  severe  confinement  took  place 
in  respect  to  prisoners  of  war."  —  Commentaries^  I.  93,  94. 
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'  From  the  more  recent  work  of  Wheaton,  we  quote  to  the 
same  effect. 

^  A  belligerent  has,  therefore,  no  right  to  take  away  the  lives  of  those 
subjects  of  the  enemj  whom  he  can  subdue  bj.  any  other  means. 
Those  who  are  actually  in  arms,  and  continue  to  resist,  may  be  lawfully 
killed;  but  the  inhabitants  of  the  enemy's  country,  who  are  not  in 
arms,  or  who,  being  in  arms,  submit  and  surrender  themselves,  may  not 
be  slain,  because  their  destruction  is  not  necessary  for  obtaining  the  just 
ends  of  war.  Those  ends  may  be  accomplished  by  making  prisoners  of 
those  who  are  taken  in  arms,  or  compelling  them  to  give  security  that 
they  will  not  bear  arms  against  the  victor  for  a  limited  period,  or  dur- 
ing the  continuance  of  the  war.  The  killing  of  prisoners  can  only  be 
justifiable  in  those  extreme  cases  where  resistance  on  their  part,  or  on 
the  part  of  others  who  come  to  their  rescue,  renders  it  impossible  to 
keep  them.  Both  reason  and  general  opinion  concur  in  showing,  that 
nothing  but  the  strongest  necessity  will  justify  such  an  act"  —  Intema- 
Honed  Lawy  Part  IV.  Chap.  2,  Sect.  2. 

^  The  exceptions  to  these  general  mitigations  of  the  extreme  rights 
of  war,  considered  as  a  contest  of  force,  all  grow  out  of  the  same  origi- 
nal principle  of  natural  law,  which  authorizes  ds  to  use  against  an  ene- 
my such  a  degree  of  violence,  and  such  only,  as  may  be  necessary  to 
secure  the  objects  of  hostilities.  The  same  general  rule,  which  deter- 
mines how  far  it  is  lawful  to  destroy  the  persons  of  enemies,  will  serve 
as  a  guide  in  judging  how  far  it  is  lawful  to  ravage  or  lay  waste  their 
country.  If  this  be  necessary,  in  order  to  accomplish  the  just  ends  of 
war,  it  may  be  lawfully  done,  but  not  otherwise.  Thus,  if  the  progress 
of  an  enemy  cannot  be  stopped,  nor  our  own  frontier  secured,  or  if  the 
approaches  to  a  town,  intended  to  be  attacked,  cannot  be  made  without 
laying  waste  the  intermediate  territory,  the  extreme  case  may  justify  a 
resort  to  measures  not  warranted  by  the  ordinary  purposes  of  war.  If 
modem  usage  has  sanctioned  any  other  exceptions,  they  will  be  found 
in  the  right  of  reprisals  or  vindictive  retaliation.  The  whole  interna- 
tional code  is  founded  upon  reciprocity.  The  rules  it  prescribes  are 
observed  by  one  nation,  in  confidence  that  they  will  be  so  by  others. 
Where,  then,  the  established  usages  of  war  are  violated  by  an  enemy, 
and  there  are  no  other  means  of  restraining  his  excesses,  retaliation 
may  justly  be  resorted  to  by  the  suffering  nation,  in  order  to  compel  the 
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enemy  to  return  to  the  observance  of  the  law  which  he  has  violated." 
—  Ibid.,  Sect.  6. 

It  is  not  astonishing,  however,  that  those  who  violate  all 
principle  by  the  issue  of  letters  of  marque  and  reprisal  when 
no  injury  has  been  done  to  them,  and  offer  a  premium  of 
twenty  dollars  each  for  the  destruction  of  persons  on  board 
any  armed  vessel  of  the  United  States  sunk,  burnt,  or  de- 
stroyed by  a  privateer  of  equal  or  inferior  force,  should 
imprison  and  threaten  to  hang  other  innocent  persons,  with- 
out any  trial,  merely  because  their  adversary  subjects  those 
who  accept  and  act  under  such  commissions  to  plunder  pri- 
vate property,  and  kill  persons  on  the  high  seas,  to  an  ordi- 
nary trial  by  jury  for  alleged  offences  committed  against  the 
laws  of  the  government  whose  citizens  are  thus  assailed. 

But  although  the  insurgents  stand  legally,  as  to  the  United 
States,  in  the  position  of  rebels  and  traitors,  and  their  priva- 
teersmen  as  pirates,  and  may  be  so  held  and  treated,  it  is  not 
a  necessary  result  that  the  penalty  should  be  exacted,  nor  that 
the  warfare  which  exists  should  be  carried  on,  in  all  respects, 
upon  the  assumption  that  the  only  status  which  can  be  assigned 
to  them  is  that  of  rebels.  •  An  insurrection  may,  as  we  have 
seen,  result  in  what  is  properly  denominated  a  war,  without 
losing  its  character  as  an  insurrection,  and  without  any  ex- 
emption of  those  who  participate  in  it  from  the  penalties  legally 
attached  to  rebellion.  Such  is  the  case  with  all  civil  wars 
which  originate  in  an  attempt  to  overthrow  the  existing  gov- 
ernment, or  seek  a  separation  from  it.  But  in  proportion  to 
the  magnitude  and  gravity  of  the  warfare,  it  gradually  loses, 
in  the  public  mind,  its  distinctive  character  as  an  insurrection, 
being  known  as  a  civil  war ;  and  then  it  is  hardly  expedient  to 
insist  upon  the  enforcement  of  the  extreme  penalties  of  treason 
and  piracy,  against  those  who  are  merely  subordinate  and  hire- 
ling agencies  in  wickedness.  If  such  penalties  are  enforced 
at  all',  it  should  be  against  the  active  instigators  of,  and  princi- 
pals in,  the  rebellion ;  but  these  are  the  very  offenders  most 
likely  to  escape. 


20 

Great  Britain,  although  she  imprisoned  several  of  the  Colo- 
nists in  the  course  of  the  war  for  Independence,  and  treated 
them  thus  far  as  rebels,  did  not  in  any  case  proceed  to  the  ex- 
treme measure  of  execution. 

When  a  rebellion  is  not  immediately  suppressed,  but  as- 
sumes the  proportions  and  character  of  a  war  on  the  side  of 
the  insurgents,  the  parties  to  that  war  have  necessarily,  to  a 
certain  extent,  the  political  character  of  belligerents.  The 
government  assailed  must  employ  military  forces,  and  place 
them  in  conflict  with  the  military  force  arrayed  against  it;  and 
the  ordinary  result  of  such  conflict  is  the  capture  of  priscmers 
on  both  sides.  In  the  first  stage  of  such  a  conflict,  it  may  be 
just  that  the  government  assailed  should  treat  its  prisoners 
according  to  their  legal  st€Uus  as  traitors,  or  pirates,  as  one  of 

• 

the  means  of  suppressing  the  insurrection.  But  when  it  is 
apparent  that  this  means  fails  of  its  purpose,  and  becomes  an 
unnecessary  severity,  the  question  immediately  arises  whether 
the  government  is  not  unjust  to  the  persons  whom  it  holds  as 
captives,  and  who  were  mere  subordinates  in  the  hostilities 
which  have  been  waged,  if  it  refuse  to  extend  to  them  the 
usual  treatment  of  prisoners  of  war.  And  the  more  signifi- 
cant question  follows,  to  wit,  whether  it  is  not  guilty  of  still 
more  gross  injustice  if  it  leave  its  own  soldiers,  who  by  misfor- 
tune have  fallen  into  the  hands  of  the  other  party,  to  the  hard- 
ships of  a  captivity  which  it  could  terminate  at  any  time  by  an 
exchange.  That  government  which  sends  its  soldiers  into  the 
field  with  the  understanding  that,  if  taken  prisoners,  they  will 
be  left  to  their  fate,  without  an  attempt  to  redeem  them  from 
the  hardships  and  sufferings  incident  to  such  captivity,  except 
by  the  ultimate  success  of  the  war,  may  thereby  give  them  an 
additional  incentive  to  fight  unto  death  in  any  hopeless  en- 
counter in  which  they  shall  happen  to  be  involved ;  but  when 
it  places  itself  on  such  a  platform,  it  shows  that  it  has  little 
care  for  the  comfort  or  safety  of  those  who  fight  its  battles. 
Certainly,  an  administration  which  should  long  conduct  a  war 
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on  that  principle  would  not  deserve  to  have  battles  fought 
for  it. 

An  exchange  of  prisoners,  while  it  is  thus  far  a  recognition, 
by  implication,  of  a  political  status  of  the  insurgents  as  an 
organized  force,  implies  nothing  respecting  the  legal  char- 
acter of  that  force.  An  exchange  of  prisoners  may  be  made 
with  an  independent  belligerent  nation  long  established ;  it 
may  be  made  with  a  belligerent  barbarian ;  and  so  it  may 
be  made  with  insurgents,  or  even  with  those  who  are  strictly 
pirates. 

It  seems  clear  that,  while,  on  the  one  hand,  the  insurgents, 
by  any  amount  of  force  which  they  can  muster  in  the  field,  in 
giving  to  the  contest  the  character  of  a  war,  cannot  deprive 
the  government  assailed  of  the  right  to  treat  them  as  traitors ; 
so,  on  the  other  hand,  government  may  voluntarily  recognize 
the  force  arrayed  against  it  as  that  of  a  belligerent  party, 
against  which  it  may  adopt  the  modes  of  warfare  usual  among 
nations,  as,  for  instance,  a  blockade,  —  or  with  which  it  may 
negotiate  for  the  mitigation  of  the  horrors  and  sufferings  of 
the  warfare,  as  by  an  exchange  of  prisoners,  —  without  there- 
by depriving  itself  of  the  right  still  to  hold  the  persons  en- 
gaged in  the  insurrection  as  traitors  or  pirates,  according  to 
the  nature  and  character  of  their  hostile  acts. 

-Regarding  the  Secessionists  as  mere  insurgents  and  traitors, 
who  by  means  of  the  insurrection  have  for  the  time  subverted 
the  legitimate  authority  of  the  United  States,  and  deprived 
that  government  of  the  revenue  from  customs  within  the  lim- 
its of  the  insurrection,  —  attempting  at  the  same  time  to  ap- 
propriate such  revenue  to  their  own  use,  —  the  government 
might,  by  a  mere  act  or  order,  have  closed  the  ports,  as  one  of 
the  means  of  suppressing  the  insurrection,  instead  of  battering 
down  the  towns,  which  would,  perhaps,  be  somewhat  more 
effectual.  There  seems  to  be  no  reasonable  doubt  that  the 
President  —  who,' under  his  power  and  duty  to  suppress  the 
insurrection,  might  order  the  latter  to  be  done,  if  in  his  judg- 
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ment  the  exigency  required  it  —  might  resort  to  the  milder 
measure  of  interdicting  all  co|nmerce  there,  when  it  became 
apparent  that  such  commerce  was  not,  and  could  not  be,  car- 
ried on  wilh  the  United  States,  and,  instead  of  being  benefi- 
cial, was  hostile  to  them.  No  blockading  force  is  necessary  to 
the  validity  of  such  an  act  or  order.  Each  nation  has  a  right, 
for  its  own  reasons,  to  constitute  and  to  abolish  ports  of  entry ; 
and  one  of  the  reasons  for  abolishing  a  port  might  be  the  ex- 
istence of  an  insurrection  there.  And  so  long  as  other  nations 
recognize  the  jurisdiction  and  authority  of  the  government 
which  abolishes,  over  the  locus  in  quOj  they  must  respect  the 
act  or  order  which  denies  entrance  there,  although  it  may  be 
a  mere  paper  regulation,  without  any  military  or  naval  force 
to  support  it.  If,  however,  the  abolishment  of  the  port  was  in 
fact  an  act  of  hostility  for  the  purpose  of  inflicting  an  injury 
upon  another  nation,  instead  of  being  designed  as  a  municipal 
or  domestic  regulation,  it  might  give  just  cause  of  offence. 

But  an  act  discontinuing  a  port  of  entry,  or  an  order  closing 
such  a  port  and  interdicting  commerce  there,  is  a  very  differ- 
ent matter  from  a  blockade  of  the  port.  The  term  "  block- 
ade "  has  its  appropriate  signification.  It  means  to  block  up, 
or  shut  up,  —  not  to  subvert  or  abolish ;  nor  does  it  signify 
the  closing  of  the  port,  except  by  the  presence  of  a  force  for 
that  purpose.  A  blockade,  properly  so  called,  while  it  may  be 
used  to  suppress  an  insurrection,  is  not  a  mere  measure  for 
that  purpose,  without  other  incidents  or  consequences  attached 
to  it.  A  blockade  proper  imports  the  closing  of  the  port  of 
an  enemy  by  a  hostile  power,  thereby  forbidding  entrance  and 
exit,  under  certain  rules  and  limitations,  and  with  certain  ex- 
ceptions; and  it  implies  at  the  same  time  a  right  in  other 
nations  to  enter  and  clear  from  the  port,  under  the  party  in 
actual  possession  of  it,  if  the  blockade  is  not  made  effectual 
by  a  competent  force.  It  is  not  the  exercise  of  a  mere  mu- 
nicipal or  domestic  right,  like  that  of  closing  a  port  by  a  re- 
pealing act,  or  an  afiirmative  order  for  the  purpose ;  but  it  is  a 
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right  of  war,  acknowledged  by  the  law  of  nations  as  existing 
in  favor  of  one  belligerent  against  the  other,  and  regulated  by 
the  rules  of  international  law. 

A  few  extracts  from  an  approved  elementary  work  will  be 
sufficient  to  show  the  nature  of  a  blockade. 

^  Among  the  rights  of  belligerents,  there  is  none  more  clear  and  in- 
controvertible, or  more  just  and  necessary  in  the  application,  than  that 
which  gives  rise  to  the  law  of  blockade.  Bynkershoek  says,  it  is 
foanded  on  the  principles  of  natural  reason,  as  well  as  on  the  usage  of 
nations ;  and  Grotius  considers  the  carrying  of  supplies  to  a  besieged 
town,  or  a  blockaded  port,  as  an  offence  exceedingly  aggravated  and  in- 
jurious. They  both  agree  that  a  neutral  may  be  dealt  with  severely  ; 
and  Yattel  says,  he  may  be  treated  as  an  enemy.  The  law  of  blockade 
is,  however,  so  harsh  and  severe  in  its  operation,  that,  in  order  to  apply 
it,  the  fkct  of  the  actual  blockade  must  be  established  by  clear  and  un- 
equivocal evidence ;  and  the  neutral  must  have  had  due  previous  notice 
of  its  existence ;  and  the  squadron  allotted  for  the  purposes  of  its  exe- 
cution must  be  competent  to  cut  off  all  communication  with  the  inter- 
dicted place  or  port ;  and  the  neutral  must  have  been  guilty  of  some 
act  of  violation,  either  by  going  in,  or  attempting  to  enter,  or  by  com- 
ing out  with  a  cargo  laden  after  the  commencement  of  the  blockade. 
The  failure  of  either  of  the  points  requisite  to  establish  the  existence 
of  a  legal  blockade,  amounts  to  an  entire  defeasance  of  the  measure, 
even  though  the  notification  of  the  blockade  had  issued  from  the  au- 
thority of  the  government  itself. 

^  A  blockade  must  be  existing  in  point  of  fact ;  and  in  order  to  con- 
stitute that  existence,  there  must  be  a  power  present  to  enforce  it*' 

"  The  definition  of  a  blockade  given  by  the  convention  of  the  Baltic 
powers,  in  1780,  and  again  in  1801,  and  by  the  ordinance  of  Congress, 
in  1781,  required  that  there  should  be  actually  a  number  of  vessels 
stationed  near  enough  to  the  port  to  make  the  entry  apparently  dan- 
gerous." 

^The  occasional  absence  of  the  blockading  squadron,  produced  by 
accident,  as  in  the  case  of  a  storm,  and  when  the  station  is  resumed 
with  due  diligence,  does  not  suspend  the  blockade,  provided  the  suspen- 
sion, and  the  reason  of  it,  be  known  •;  and  the  law  considers  an  attempt 
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to  take  an  advantage  of  such  an  accidental  removal  as  an  attempt  to 

break  the  blockade,  and  as  a  mere  fraud. But  if  the  blockade  be 

raised  by  the  enemy,  or  bj  applying  the  naval  force,  or  a  part  of  it, 
though  onlj»  for  a  time,  to  other  objects,  or  by  the  mere  remissness  of 
the  cruisers,  the  commerce  of  neutrals  to  the  place  ought  to  be  free. 
The  presence  of  a  sufficient  force  is  the  natural  criterion  by  which  the 
neutral  is  enabled  to  ascertain  the  existence  of  the  blockade." 

^  The  object  of  a  blockade  is  not  merely  to  prevent  the  importation 
^f  supplies,  but  to  prevent  export  as  well  as  import,  and  to  cut  off  all 
communication  of  commerce  with  the  blockaded  port  The  act  of 
egress  is  as  culpable  as  the  act  of  ingress,  if  it  be  done  fraudulently. 
The  modem  practice  does  not  require  that  the  place  should  be  in- 
vested by  land  as  well  as  by  sea,  in  order  to  constitute  a  legal  blockade ; 
and  if  a  place  be  blockaded  by  sea  only,  it  is  no  violation  of  belligerent 
rights  for  the  neutral  .to  carry  on  commerce  with  it  by  inland  commu- 
nications. 

^It  is  absolutely  necessary  that  the  neutral  should  have  had  due 
notice  of  the  blockade,  in  order  to  affect  him  with  the  penal  conse- 
quences of  a  violation  of  it AAer  the  blockade  is  once  estab- 
lished, and  due  notice  received,  either  actually  or  constructively,  the 
neutral  is  not  permitted  to  go  to  the  very  station  of  the  blockading 
force,  under  pretence  of  inquiring  whether  the  blockade  had  termi- 
nated, because  this  would  lead  to  fraudulent  attempts  to  evade  it,  and 
would  amount  in  practice  to  a  universal  license  to  attempt  to  enter, 
and,  on  being  prevented,  to  claim  the  liberty  of  going  elsewhere." 

^  A  neutral  cannot  be  permitted  to  place  himself  in  the  vicinity  of  a 
blockaded  port,  if  his  situation  be  so  near  that  he  may,  with  impunity, 
break  the  blockade  whenever  he  pleases,  and  slip  in  without  obstruc- 
tion.   If  that  were  to  be  permitted,  it  would  be  impossible  that  any 

blockade  could  be  maintained." 

• 

^  The  &ct  of  clearing  out  or  sailing  for  a  blockaded  port  is,  in  itself, 
innocent,  unless  it  be  accompanied  with  knowledge  of  the  blockade." 

•*  In  Teaton  vs.  Fry,  the  Supreme  Court  of  the  United  States  coin- 
cided essentially  with  the  doctrine  of  the  English  prize  courts ;  for  they 
held  that  sailing  from  Tobago  for  Cura^oa,  knowing  the  latter  to  be 
blockaded,  was  a  breach  of  the  blockade,  and,  according  to  the  opinion 


25 

of  Mr.  Jostioe  Story,  in  the  case  of  the  Nereide^ '  the  act  of  sailing  with 
intent  to  break  a  blockade  is  a  sufficient  breach  to  authorize  confisca- 
tion.'   If  the  ports  be  not  very  wide  apart,  the  act  of  sailing  for 

the  blockaded  port  may  reasonably  be  deemed  evidence  t>f  a  breach 
of  it,  and  an  overt  act  of  fraud  upon  the  belligerent  rights." 

^  The  consequence  of  a  breach  of  blockade  is  the  confiscatwn  of  the 
ship  ;  and  the  cargo  is  always,  prima  fade,  implicated  in  the  guilt  of 

the  owner  or  master  of  the  ship If  a  ship  has  contracted  guilt 

by  a  breach  of  blockade,  the  offence  is  not  discharged  until  the  end 
of  the  voyage.  The  penalty  never  travels  on  with  the  vessel  farther 
than  to  the  end  of  the  return  voyage ;  and  if  she  is  taken  in  any  part 
of  that  voyage,  she  is  taken  in  deUcto,^  —  1  Ken^s  Gam^  143-151. 

It  appears  from  all  this,  that  a  blockade  admits,  by  implica- 
tion, that  the  port  is  in  the  possession  of  a  party  or  power 
with  which  the  blockading  party  is  at  war,  and  with  which 
neutral  nations,  if  they  please,  may  hold  commercial  inter- 
course, subject  to  the  laws  of  war,  without  payment  of  duties 
to  the  party  instituting  the  blockade,  or  interruption  by  that 
party  except  by  the  blockade,  or  other  warlike  operations.  In 
other  words,  the  port  is  governed  for  the  time  being,  as  be- 
tween the  blockading  party  and  neutral  nations,  by  the  law  of 
nations  applicable  to  war  between  two  powers,  —  instead  of 
being  governed,  as  to  them  as  v^ell  as  its  possessors,  by  the 
domestic  law  applicable  to  the  insurrectionary  resistance  to 
the  established  government.  That  government  cannot  say  to 
neutrals,  "  We  debar  you  from  entering  this  port  because  it  is 
blockaded,  and  if  you  violate  the  blockade,  you  will  be  liable 
to  capture  and  condemnation,"  —  leaving  them  to  inquire 
whether  the  blockade  is  maintained,  and  to  govern  themselves 
by  the  law  applicable  to  it,  —  and  at  the  same  time  say,  ^<  All 
intercourse  with  the  place  is  forbidden,  because  it  is  our  port, 
but,  by  reason  of  insurrectionary  force,  commerce  there  can- 
not be  carried  on  with  the  United  States,  and  the  place,  there- 
fore, is  no  longer  to  be  treated  as  a  port  during  the  continu- 
ance of  the  insurrection," 
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The  right  to  treat  the  insurrectionary  force  as  a  belligerent 
power  by  the  institution  of  a  blockade,  thus  leaving  neutral 
nations  at  liberty,  if  they  please,  to  hold  commercial  inter- 
course with  the  insurgents  as  a  belligerent  power,  so  far  as 
they  may  without  a  violation  of  the  blockade,  is  entirely  con- 
sistent with  the  position  that  the  insurgents  themselves  are 
mere  rebels  and  traitors.  In  fact,  any  foreign  nation  may 
oblige  the  government  assailed  to  resort  to  a  blockade  in  order 
to  prevent  conmiercial  intercourse  with  the  insurgents,  so  far 
as  such  nation  is  concerned,  by  an  acknowledgment  of  their 
independence,  or,  according  to  modern  usage,  by  a  recognition 
of  them  as  a  belligerent  power,  with  a  proclamation  of  neutral- 
ity between  the  contending  parties,  —  which  certainly  can  in 
no  way  affect  the  right  of  the  existing  government  to  deal  with 
the  insurgents  as  traitors^  under  its  own  municipal  law.  And 
if  the  government  pleases  to  institute  a  blockade  in  anticipa- 
tion of  such  compulsion,  no  implication  can  arise  from  it 
changing  the  legal  relations  of  the  parties.  • 

Another  good  reason  exists  why  the  government  assailed 
may  prefer  to  give  to  the  insurgent  force  this  character  of  a 
belligerent  party,  so  far  as  its  relations  with  foreign  nations 
are  concerned.  The  laws  of  blockade,  and  of  capture  for  vio- 
lation of  it,  and  the  proceedings  for  adjudication  thereupon, 
are,  in  general,  well  settled  and  defined;  while  the  rules 
which  must  regulate  punishment  for  any  violation  of  an  order 
closing  the  port,  and  forbidding  entrance  into  it,  as  a  means  of 
suppressing  the  insurrection,  without  a  blockade,  are  not  so 
well  settled ;  and  attempts  to  deal  with  infractions  of  such  or- 
der by  vessels  of  foreign  powers  would  lead  to  unnecessary 
collisions,  certainly  after  a  recognition  of  belligerency. 

It  has  been  contended  that  a  nation  cannot  blockade  its 
own  ports ;  but  this  position  is  not  tenable  when  the  port  is  in 
possession  of  a  hostile  force.  To  deny  the  right  of  blockade 
in  such  case  would  be  to  deny  its  right  to  the  port,  or,  practi- 
cally, to  make  it  a  free  port  until  the  government  which  for- 
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merlj  held  and  still  claimed  it  should  destroy  it ;  for  no  mere 
order  or  act  for  closing  it  could  be  of  any  avail  against  a  for- 
eign nation  which  pleased  to  recognize  the  insurgents  as  bel- 
ligerents, without  a  blockade  superadded. 

This  leads  us  to  a  more  extended  examination  of  the  rela- 
tions which  foreign  nations  do  or  may,  according  to  the  rules 
of  international  law,  sustain  to  those  who,  under  the  plea  of 
Secession,  are  using  the  names  and  styles  of  several  States, 
and  who,  with  the  assumption  of  State  and  Confederate  au- 
thority, are  waging  insurrectionary  warfare  against  the  United 
States.  It  is  apparent,  from  what  has  been  said,  that  these 
relations  might  be  either  one  of  three  different  descriptions. 

1.  In  the  case  of  an  insurrection,  accompanied  by  an  at- 
tempt to  establish  an  independent  government,  a  foreign  na- 
tion  may  decline  in  any  wise  to  interfere  in  the  contest,  treat- 
ing  the  case  precisely  as  if  it  were  an  insurrection  which  in 
no  way  afiected  its  interests,  except  as  the  actual  force  of  the 
insurgents  interrupts  the  exercise  of  authority  by  the  gov- 
ernment assailed  in  places  where  that  government  had  before 
exercised  it,  and  still  claims  the  right  to  continue  its  exercise. 
This  is  substantially  the  position  of  Bussia,  and,  in  fact,  of  all 
European  and  other  foreign  powers,  as  respects  the  United 
States,  —  Great  Britain,  France,  and  Spain  excepted. 

The  foreign  government  which  places  itself  in  this  relation 
may,  and  in  some  contingencies  must,  recognize  the  existence 
of  the  insurrection,  and  vary  its  action,  or  that  of  its  citizens 
and  subjects,  accordingly.  As,  for  instance,  if  the  United  States 
government  should  prohibit  the  entrance  of  any  vessel  into  a 
particular  port  or  ports,  because  the  people  of  the  place  were 
in  a  state  of  insurrection,  so  that  commerce  with  the  United 
States  under  existing  treaties  could  not  be  carried  on  there,  a 
government  declining  any  recognition  of  the  insurgents,  or  in- 
terference with  reference  to  the  contest,  would  instruct  its  sub- 
jects, consuls,  and  officers  to  regard  the  prohibition,  and  com- 
ply with  the  regulation  of  the  existing  government,  as  if  that 
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government  still  possessed  full  jurisdiction  and  control  over  its 
bays,  harbors,  and  waters,  as  before  the  existence  of  the  insur- 
rection,—  without  requiring  any  actual  blockade  of  the  ports 
in  order  to  enforce  the  prohibition.  It  may  be  quite  consistent 
with  such  a  position  for  the  foreign  government  to  claim  that 
all  vessels  belonging  to  its  subjects,  which  should  enter  the 
ports  without  notice  of  the  prohibition,  should  be  permitted  to 
dispose  of  their  cargoes  and  depart  with  such  clearance  as  could 
be  obtained  there,  in  the  same  manner  as  if  the  prohibition 
had  not  existed ;  because,  acting  in  good  fsuth  toward  the  gov- 
ernment, as  if  the  insurrection  did  not  exist,  and  leaving  that 
government  to  contend  with  it  without  any  interference  or 
recognition  of  the  authority  or  political  existence  of  the  in- 
surgents, the  foreign  nation  might  well  claim  that  its  subjects 
should  not  suffer  loss,  or  be  prejudiced,  without  warning. 

A  foreign  nation  occupjring  such  a  position  comes  under  no 
obligation,  and  owes  no  duty,  to  the  insurgent  power.  It  may 
carry  on  its  commerce  with  the  government  assailed  without 
any  liability,  under  the  law  of  nations,  to  search  and  seizure 
for  contraband  goods.  It  may  avail  itself  of  any  implied  rec- 
ognition of  the  insurgents  by  the  government  assailed,  as  by 
the  institution  of  a  blockade,  and  insist  that  its  subjects  have 
a  right  to  hold  commercial  intercourse  with  the  insurrection- 
ary power  as  a  belligerent,  so  far  as  they  may  consistently  with 
the  blockade.  It  will  naturally  refuse  to  permit  its  vessels  to 
be  overhauled  and  detained  by  vessels  commissioned  by  the 
insurgents  as  privateers,  and  may  well  treat  such  interference 
as  piratical ;  although  it  will  be  at  its  pleasure,  and  consist- 
ent with  its  position,  to  permit  such  visitation  as  may  serve  to 
ascertain  the  nationality  of  its  vessels,  without  any  search  for 
enemies'  property,  or  articles  contraband  of  war. 

Such  a  position  would  by  no  means  require  the  foreign 
nation,  which  ignored  the  insurgent  force  as  an  existing  power, 
to  treat  the  privateers  commissioned  by  the  insurrectionary 
government  as  pirates.    It  is  true,  that  the  British  govern- 
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ment,  in  the  case  of  Oreece,  in  1825,  alleged  that  ^^  a  power  or 
a  conununity  which  was  at  war  with  another,  and  which  cot- 
ered  the  sea  with  its  cruisers,  must  either  be  acknowledged  as 
a  belligerent,  or  dealt  with  as  a  pirate."  But  the  necessity  is 
certainly  not  apparent,  in  respect  to  any  nation  whose  vessels 
are  not  interfered  with  by  such  cruisers.  With  the  exception 
of  nations  whose  commerce  is  assailed,  it  is  not  necessarily  an 
objection  to  a  privateer  that  she  holds  a  commission  from  an 
unrecognized  power.  Piracy,  it  is  evident,  may  be  of  a  gen- 
end,  or  of  a  limited  character.  The  slave-trade  is  piracy 
under  the  laws  of  Great  Britain  and  of  the  United  States. 
But  this  does  not  constitute  it  piracy  as  to  other  nations.  And 
the  same  may  be  true  of  that  description  of  piracy  which  con- 
sists in  robbing  merchant-vessels  on  the  high  seas.  The  fact, 
that  those  who  act  as  privateers  under  commissions  from  the 
Confederate  States  are  pirates  by  the  express  provision  of  the 
act  of  Congress  before  c}ted,  as  regards  the  United  States, 
against  whose  vessels  they  direct  their  warfare,  does  not  con- 
stitute them  pirates  as  respects  other  nations.  And  the  result 
would  be  the  same,  if,  by  the  rules  of  public  law,  also,  the 
United  States  might  hold  them  to  be  pirates.  France,  before 
her  recognition  of  the  independence  of  the  United  American 
Colonies,  did  not  treat  their  privateers  as  pirates ;  and  the 
government  of  the  United  States  has  in  several  instances 
acted  on  the  principle  that  privateers  of  insurgents  not  ac- 
knowledged were  not  pirates  as  to  the  United  States,  and  were 
not  subject  to  capture  as  such.*  But  if  a  vessel  commissioned 
as  a  privateer  by  an  unrecognized  belligerent  rob  a  vessel  of  a 
neutral  nation,  may  not  any  nation  treat  the  act  as  piracy  ?  f 

2.  Any  foreign  nation,  whenever  the  circumstances  are  such 
as  to  warrant  it,  may  acknowledge,  for  itself,  the  independence 

•  3  Whealon's  Reports,  610,  United  States  vs.  Palmer;  7  Wheaton's  Rep.  283, 
The  Santissima  Trinidad ;  Case  of  Captain  P.  P.  Yoorbics,  before  a  nayal  court- 
martia],  in  1844. 

t  1  Phillimore's  Int  Law,  398  -  406. 
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of  an  insurgent  organization,  recognizing  it  as  having  a  nar 
tional  existence,  and  treating  it  as  a  nation ;  in  which  case  it 
may  form  an  alliance  with  the  insurgent  government,  offensive 
and  defensive,  and  thus  become  a  party  to  the  war ;  or  it  may, 
with  such  acknowledgment,  assume  a  position  of  neutrality, 
claiming  the  rights  of  a  neutral,  as  between  what  would  then, 
to  the  party  recognizing  the  independence  of  the  insurgents, 
be  two  equally  independent  belligerent  nations.  Such  ac- 
knowledgment of  the  independence  of  an  insurgent  party, 
before  its  independence  is  recognized  by  the  government  which 
it  assails,  may  or  may  not  fiimish  just  cause  of  war  on  the 
part  of  that  government,  according  to  the  circumstances  under 
which  it  is  made.  If  the  acknowledgment  follows  very  soon 
upon  the  breaking  out  of  the  insurrection,  and  while  the  gov- 
ernment is  pursuing  active  and  energetic  measures  to  suppress 
it,  the  aid  and  encouragement  thereby  given  to  the  rebels 
would  furnish  just  cause  of  offence  to  the  existing  government. 
On  the  other  hand,  after  the  contest  has  been  of  long  continu- 
ance, and  the  independence  of  the  insurrectionary  party  has 
been  practically  maintained  for  such  a  period  as  to  show  its 
capacity  to  uphold  it,  then  the  interests  of  other  nations  may 
well  justify  them  in  an  acknowledgment  of  what  has  been  ac- 
complished, —  in  a  recognition  of  an  existing  fact,  —  without 
just  cause  of  ofience  to  the  government  which  has  been  re- 
sisted, and  which  has  failed  to  overcome  that  resistance.  The 
commercial  interests  of  nations  having  no  interest  in  the  con- 
test may  require  that  they  should  make  the  recognition,  for 
the  purpose  of  trade,  or  for  other  desirable  ends ;  and  the  ex- 
isting government  cannot  complain  of  the  mere  acknowledg- 
ment of  an  actual  fact.  But  such  recognition  should  follow 
only  a  practical  independence.  Such  was  the  case  with  the 
acknowledgment  of  the  independence  of  the  South  American 
republics  by  the  United  States  in  1823,  the  latter  assuming 
to  act  as  a  neutral  nation. 
The  insurgent   party,  upon   such   acknowledgment,  may 
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claim  the  right  to  send  an  ambassador  or  minister  to  the 
nation  making  it,  and  may  expect  in  due  course  of  time  to 
receire  one,  and  to  have  their  intercourse  regulated  by  treaty. 
After  such  an  acknowledgment,  if  the  nation  making  it  does 
not  become  a  party  to  the  war, — either  by  a  treaty  of  alliance 
with  the  party  thus  recognized,  or  by  a  declaration  of  war  by 
the  goTcmment  assailed,  on  account  of  the  recognition,  —  the 
nation  making  the  acknowledgment  is  entitled  to  claim  the 
rights  of  a  neutral  with  respect  to  each  of  the  belligerent  par- 
ties, treating  each  as  a  nation,  and  forming  treaties  with  the 
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insurgent  party,  as  if  it  were  a  nation,  equally  with  its  adver- 
sary ;  and  it  may  send  and  receive  ambassadors,  and  trade  to 
and  frpm  any  ports  occupied  and  held  by  the  party  acknolvl- 
edged,  except  so  far  as  it  is  prevented  by  the  exercise  of  rights 
accorded  by  iaternational  law  to  belligerents  against  neutrals. 

The  neutral  nation  has  the  right  to  require  that  its  territory 
shall  not  be  ntiade  the  theatre  of  war,  nor  made  use  of  for  the 
purposes  of  war,  and  that  hostile  enterprises  shall  not  origi- 
nate in,  or  be  carried  on,  from  it.  Its  citizens  and  subjects 
may  be  the  carriers  of  the  goods  of  either  belligerent,  subject 
to  the  right  of  the  other  belligerent  to  capture  such  goods, 
and  to  search  and  detain  the  neutral  vessel  for  that  purpose, 
but  not  to  confiscate  the  ship ;  and  they  may  maintain  free 
conmiercial  intercourse  with  each  belligerent,  subject  to  the 
rules  which  forbid  aid  to  the  belligerent  in  the  prosecution  of 
the  war,  and  to  the  right  of  the  belligerent  to  pi*event  such  in- 
tercourse by  an  efficient  blockade. 

The  duty  of  the  neutral  is  not  to  favor  one  belligerent  to 
the  detriment  of  the  other,  —  not  to  transport  munitions  of 
war,  or  other  goods  contraband  of  war,  to  either  belligerent, 
—  not  to  carry  officers,  soldiers,  or  despatches  of  either,  —  to 
respect  any  blockade  by  one  belligerent,  of  the  ports  of  the 
other,  if  it  is  efficient,  —  and,  generally,  not  to  aid  either  bel- 
ligerent, in  the  prosecution  of  the  war,  except  as  the  ordinary 
commercial  transactions  in  goods  not  contraband  incidentally 
furnish  such  aid. 


.32 

I 

The  rights  of  the  belligerent  as  respects  the  neutral  are,  to 
visit  and  search  his  merchant-vessels,  on  the  high  seas,  for  the 
purpose  of  ascertaining  whether  enemies'  property,  or  goods 
contraband  of  war,  or  persons  whom  the  neutral  may  not 
carry,  are  on  board ;  to  capture  the  property  of  the  enemy 
so  found;*  and  for  violation  of  belligerent  rights,  by  aid 
rendered  to  the  enemy  in  transporting  goods  contraband  of 
war,  or  persons  in  the  service  of  the  enemy  in  the  prosecution 
of  the  war,  as  officers,  soldiers,  or  other  functionaries,  or  the 
despatches  of  the  enemy,  —  and  also  for  violation  of  blockade, 
—  to  capture  and  confiscate  the  ship  and  goods.. 

These  are  the  principal  rights  and  duties  of  the  parties,  as 
set  forth,  in  substance,  by  accredited  writers  on  international 
law,  subject  in  some  instances  to  limitations  and  modifications, 
to  which  we  shall  refer,  so  far  as  they  appear  to  be  material  to 
the  present  discussion. 

No  nation  has  as  yet  acknowledged  the  independence  of 
the  Confederate  States.  Such  acknowledgment  is  not  usu- 
ally made,  imless  by  a  nation  which  is  disposed  to  ally  itself 
with  the  insurgents  in  hostility  to  the  government  assailed, 
until  the  independence  of  the  insurgents  has  been  acknowl- 
edged by  that  government,  or  until  it  has  been  practically 
achieved. 

3.  It  is  competent  for  any  foreign  nation,  firom  the  time 
when  an  insurrectionary  force  assumes  to  institute  a  form  of 
government,  and  to  carry  on  a  war,  to  recognize  the  insur- 
geiits  as  a  belligerent  party. 

Considerations  of  policy,  as  well  as  of  comity,  may  well 
postpone  such  a  recognition  until  there  has  been  ample  time 
for  the  government  assailed  to  assert  its  power  for  the  suppres- 
sion of  the  insurrection.  But  these  are  matters  of  which  each 
nation  must  judge  for  itself.  Great  Britain  was  the  first  to 
make  such  recognition  of  the  Confederate  States.  France  and 
Spain  have  since  followed  the  example. 


*  See  Appendix,  Note  A. 
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In  one  sense,  this  is  but  the  recognition  of  an  existing  fact. 
It  seems,  however,  to  carry  with  it  something  more  than  a  mere 
acknowledgment  of  the  fact  that  there  is  a  state  of  civil  war 
existing ;  for  that  fact  may  be  recognized,  spoken  of,  deplored, 
and  sympathy  expressed,  as  has  been  done  by  Russia,  without 
any  political  consequences  attached  to  such  recognition. 

The  formal  recognition  of  the  insurgent  party  fts  a  bellige- 
rent, by  another  nation,  gives  the  insurgents  a  political  status 
as  to  the  party  making  the  recognition,  and  involves  conse- 
quences to  the  government  which  is  attempting  to  suppress  the 
insurrection,  as  has  been  already  suggested.  This  recognition 
appears  to  be  an  action  intermediate  as  regards  the  other  two, 
and  to  be  a  convenient  mode  of  dealing  with  a  case  of  intestine 
war  by  a  foreign  nation  which  is  desirous  of  being  civil  to  the 
insurgent  party,  and  of  availing  itself  of  all  the  intercourse 
which  can  be.  established  with  them,  without  committing  itself 
to  an  acknowledgment  of  an  independence  which  may  never 
be  achieved,  and  without  the  establishment  of  diplomatic  rela- 
tions, which  might  be  suddenly  terminated,  and  in  a  manner 
not  greatly  to  the  credit  of  the  neutral,  making  the  acknowl- 
edgment of  an  independence  which  was  proved  to  be  an  abor- 
tion by  the  suppression  of  the  rebellion  very  soon  afterward. 

As  Great  Britain  was  the  first  to  acknowledge  the  bellige- 
rency of  the  Confederates,  and  as  this  acknowledgment  is  the 
only  one  which  has  affected  the  relations  of  the  United  States 
in  any  considerable  degree,  we  shall  pursue  the  residue  of  our 
discussion  with  a  more  particular  reference  to  the  existing  re- 
lations between  Great  Britain  and  the  United  States.  Her 
acknowledgment  did  not  give  the  insurgents  a  right  to  send 
an  ambassador  to  the  Court  of  St.  James,  nor  to  claim  a  treaty 
of  amity  and  commercial  relations.  It  did  not  place  them,  as 
respects  her,  in  the  position  of  a  nation.  But,  being  acqui- 
esced in  by  the  United  States,  it  gave  her  rights  as  against 
them  which  she  could  not  have  had,  as  a  neutral  nation,  but 
for  the  recognition ;  and  it  also  operated  to  give  rights  to  the 
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insiirgent  government  as  against  her,  which  she  would  not 
otherwise  have  permitted  it  to  eqjoy. 

Great  Britain  declared  that  she  was  cognizant  of  the  fact 
that  a  civil  war  existed  in  the  United  States.  That  is  nothing. 
All  the  rest  of  the  civilized  world  knew  the  same  thing.  But 
hy  adding  the  recognition,  she  accorded  to  them  the  warlike 
rights  of  a  belligerent  nation ;  and  by  her  superadded  declara- 
tion of  strict  neutrality,  she  allowed  to  them,  for  the  general 
purposes  of  commercial  intercourse  and  warlike  operations, 
all  the  rights  which  she  allows  to  the  United  States,  aside  from 
previous  treaty  stipulations.  She  bound  herself  to  respect 
their  "  stars  and  bars  "  equally  with  the  flag  of  the  United 
States.  If,  in  her  existing  treaty  with  the  United  States, 
there  are  any  stipulations  on  her  part,  the  performance  of 
which  would  conflict  with  the  recognition  which  she  thus 
made,  and  the  neutrality  which  she  thus  assumed,  the  ques- 
tion might  arise,  between  her  and  the  Confederates,  how  far 
she  had  a  right,  under  the  law  of  nations,  to  perform  those 
stipulations  without  a  breach  of  her  neutrality.  She  knew 
that,  at  the  date  of  her  present  treaty  with  the  United  States, 
all  the  ports  in  the  seceding  States,  so  called,  were  in  the  pos- 
session of  the  general  government,  and  that  the  duties  there 
paid  were  part  of  the  common  funds  of  the  whole  United 
States.  She  knew  that  at  the  time  of  her  recognition  those 
ports  were  in  the  possession  of  the  insurgents,  who  claimed  to 
regulate  the  commercial  intercourse  there,  and  to  appropriate 
the  revenues  derived  therefrom  to  other  uses  than  to  those  of 
the  United  States/  And  she  knew  also  how  the  revenue  of  the 
United  States  would  be  injuriously  affected,  by  the  facilities 
for  smuggling  into  the  Northern  States  goods  introduced 
through  those  ports,  if  a  free  commerce  were  carried  on  there. 
Yet,  by  her  recognition  of  the  Confederate  States  as  an  exist- 
ing power,  she  acknowledges  those  ports  to  be  the  ports  of  the 
party  in  possession,  and  claims  the  right,  as  a  neutral  nation, 
to  enter  those  ports,  and  any  others  which  may  be  opened  by 
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the  Confederate  States,  with  her  ships  and  goods,  unless  the 
United  States  government  shall  enforce  its  attempts  to  sup- 
press the  insurrection  there  by  an  efficient  blockade,  precisely 
as  she  would  be  authorized  to  do  in  the  case  of  two  long  exist- 
ing independent  nations  contending  in  war,  and  to  which  she 
held  the  relation  of  neutrality.  The  United  States  are  at- 
tempting to  keep  up  such  a  blockade. 

It  is  true  that  the  United  States  were  not  compelled  to  re- 
sort to  the  blockade  by  reason  of  her  recognition.  The  inten- 
tion to  blockade  was  proclaimed  on  the  19th  of  April,  which 
was  before  the  recognition.  But  it  is  also  true,  we  think, 
that  that  recognition,  which  was  in  May,*  was  in  no  manner 
influenced  by  the  implied  recognition  arising  from  the  block- 
ade. Her  recognition  of  the  insurgents  as  a  belligerent  party* 
has  therefore,  to  this  extent,  by  her  voluntary  act,  given  them 
the  standing  of  a  nation,  although  there  is  no  acknowledg- 
ment of  their  independence.  The  blockade  itself  would  not 
necessarily  have  done  this ;  and  but  for  the  recognition,  it 
might  have  been  terminated  at  pleasure,  so  far  as  Great  Brit- 
ain was  concerned,  and  any  other  measure  of  coercion  have 
been  substituted. 

It  has  been  said,  without  much  consideration,  that  British 
ships  would  have  had  a  right  to  resort  to  those  ports  without 

*  There  has  been  an  attempt  to  controvert  the  position  in  the  article  on  "  Habeas 
Corpus  and  Martial  Law  "  in  oar  last  number,  that  Mr.  Chief  Justice  Taney  ought, 
in  Menyman's  case,  to  have  taken  notice  of  the  existence  of  the  war.  The  position 
itself  is  of  very  little  importance  to  the  argnmenti  —  which  was  to  show  that  the 
refusal  of  General  Cadwalader  to  produce  his  prisoner  was  sustained  by  sound 
principles ;  for  the  Chief  Justice  very  plainly  intimated  that,  if  Greneral  Cadwala- 
der had  himself  undertaken  to  suspend  the  habeas  corpus,  (in  other  words,  to  deny 
his  liability  to  bring  in  his  prisoner,)  be  would  not  have  taken  the  trouble  to  argue 
the  question.  But  it  appears  that  the  Lord  Chancellor  and  other  legal  authorities 
in  England  had  found  out  that  war  existed  here  some  time  before  Merryman's  case 
eame  before  the  Chief  Justice,  which  was  on  the  28th  day  of  May.  And  as  the 
information  respecting  the  facts  which  served  to  show  its  existence  was  not  con- 
fined exclusively  to  that  country,  perhaps,  if  Mr.  Chief  Justice  Taney  had  inquired, 
he  might  have  found  it  out  also. 
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any  such  recognition,  if  there  was  not  an  actual  blockade,  be- 
cause, the  right  of  secession  being  denied  by  the  United  States, 
they  are  still  ports  of  entry  under  the  laws  of  the  United 
States,  the  President  having  no  power  to*  repeal  the  laws  con- 
stituting them  ports  of  entry.  It  is  readily  conceded  that  the 
President  has  no  power  to  repeal  a  law  ;  but  we  have  already 
suggested  that  he  might,  by  reason  of  the  insurrection,  which 
prevented  the  collection  of  the  duties,  and  for  the  purpose  of 
suppressing  that  insurrection,  close  the  ports  by  a  proclama- 
tion, which  all  foreign  nations  that  did  not  recognize  the  bel- 
ligerent stcUus  of  the  Confederate  States  would  be  bound  to 
respect.  K  there  was  in  fact  a  doubt  respecting  his  constitu- 
tional power,  the  intercourse  of  foreign  nations  with  the  United 
States  is  through  the  Executive,  and  they  are  not  authorized 
to  go  behind  his  acts,  and  to  allege  that  they  are  nugatory,  be- 
cause under  the  provisions  of  the  Constitution  a  power  which 
he  attempts  to  exercise  is  vested  only  in  Congress.*  There  is 
no  need,  however,  of  saying  this  in  a  curt  or  spicy  manner. 

Moreover,  without  regard  to  any  question  of  right  legally  to 
close  the  ports,  foreign  nations  could  not  claim  to  enter  those 
ports,  as  ports  of  the  United  States,  after  they  had  been  noti- 
fied by  the  Executive  that  they  could  not  make  their  entries 
there  under  the  authority  of  the  United  States,  —  that  duties 
paid  there  would  be  paid  to  insurgents,  —  and  that  clearances 
there  must  be  taken  from  parties  at  war  with  the  United  States ; 
for  which  reason,  and  for  the  suppression  of  the  insurrection, 
entries  were  forbidden. 

But  the  burden  of  the  recognition  seems  not  to  be  alto- 
gether upon  the  United  States.     Oreat  Britain  appears  there- 

*  Mr.  Jefferson  Davis  understands  this.  In  his  first  message  to  the  Confederate 
Congress,  he  said  that  the  proclamation  of  President  Lincoln  was  a  plain  declaration 
of  war,  which  he  was  not  at  liberty  to  disregard,  becaose  of  his  knowledge  tha^ 
under  the  Constitation,  the  President  was  usurping  a  power  granted  exclusively  to 
Congress.  .  ''  He  is  the  sole  organ  of  communication  between  that  country  and 
foreign  powers." 
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by  to  have  subjected  her  merchant-yessels  not  only  to  a  right 
of  visit  to  ascertain  their  nationality,  but  to  a  right  of  search 
and  capture,  in  the  same  manner,  and  to  the  same  extent,  as 
she  would  have  done*  had  she  acknowledged  their  indepen- 
dence. If  the  United  States  must  accord  to  her  the  rights  of 
a  neutral  nation,  by  an  efficient  blockade,  in  order  to  exclude 
her  vessels  from  the  Southern  ports,  they  must  certainly  have 
the  rights  of  a  belligerent  against  a  neutral,  and  may  capture, 
in  her  merchant-ships,  goods  the  property  of  the  enemy,  all 
articles  known  as  contraband  of  war,  and  all  persons  whose 
carriage  by  the  neutral  is  not  in  strict  accordance  with  the 
neutrality. 

.  The  privateers  commissioned  by  Mr.  Jefferson  Davis  may, 
in  like  manner,  search  British  merchant-vessels  with  similar 
rights,  and  for  any  abuse  of  the  power  her  reclamation  for 
damages  is  upon  ''King  Cotton,"  if  he  is  not  in  the  mean 
time  consumed  by  his  own  or  some  other  fires. 

Whether  the  Confederate  privateers  will  also  be  authorized 
to  capture  such  loyal  citizens  of  the  States  which  have  seceded 
as  may  be  found  on  board  of  British  vessels, — but  having  no 
military  or  hostile  character  except  as  they  are  citizens  of  the 
United  States,  —  and  turn  them  over  to  the  Confederate  gov- 
ernment as  prisoners  at  twenty-five  dollars  per  head,  according 
to  the  tenor  of  the  law  under  which  they  are  conmiissioned,  is 
perhaps  not  so  clear.  Upon  the  principle,  or  want  of  principle, 
of  what  the  London  Times  now  calls  the  ''  antiquated  law,"  by 
which  Great  Britain  claimed  a  right  to  search,  and  take  her 
subjects  from,  the  vessels  of  the  United  States,  she  would  be 
bound  to  admit  the  right  of  the  United  States  to  take  their  citi- 
zens from  her  vessels ;  and  giving  equal  rights  to  the  Confed- 
erate States,  the  question  would  arise  whether  all  citizens  of 
the  seceded  States  are  included  within  the  rule.  This  as- 
sumption of  burdens,  however,  is  her  affair,  not  ours.  We 
merely  advert  to  it  as  one  of  the  incidents  which  attends  the 
recognition. 
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It  seems  very  apparent,  from  what  we  have  stated,  that  the 
recognition  of  the  Confederate  States  as  a  belligerent  power 
has  substantially  the  effect  of  an  acknowledgment  of  their 
independence,  except  that  it  does  not  authorize  a  demand  of 
diplomatic  intercourse  and  the  formation  of  treaties.  How  far 
was  such  an  early  recognition  justified  by  history  ? 

The  long  civil  war  of  her  South  American  Colonies  against 
Spain,  and  their  establishment  of  independent  governments  de 
facto,  required  a  recognition  of  them  by  the  United  States. 
Lord  John  Russell  referred  to  the  recognition  of  Oreece,  in 
her  war  against  Turkey,  as  furnishing  a  precedent.  We  are 
not  advised  that  he  referred  to  any  other.  But  the  precedent 
fails  entirely,  except  as  to  the  fact  of  that  kind  of  recognition. 
Greece  had  no  share  nor  voice  in  the  government  of  herself, 
still  less  in  governing  Turkey  at  the  same  time.  She  had  not 
furnished  three  quarters  of  the  Sultans  who  within  less  than 
a  century  had  occupied  the  throne  at  Constantinople,  and  she 
had  not,  by  one  enginery  or  another,  shaped  the  legislation  of 
the  great  divan  of  the  Turkish  empire  so  as  to  suit  her  pur- 
poses, in  three  quarters  of  the  political  measures  adopted  there 
during  the  same  time.  No  state  had  been  annexed  to  the  em- 
pire for  her  aggrandizement,  and  to  give  her  political  strength ; 
and  no  war  had  been  waged  for  the  acquisition  of  Mexican 
or  other  territory  in  order  that  she  might  diffuse  through  it 
her  peculiar  institutions.  On  the  contrary,  she  had  been 
subjugated,  though  not  entirely  conquered ;  subdued,  with 
the  exception  of  the  almost  wild  inhabitants  of  her  mountain 
fastnesses ;  and  ground  into  the  dust  by  the  iron  heel  of  a 
military  oppression  which  spared  neither  age.  nor  sex,  —  which 
wrested  from  labor  the  reward  of  its  toil,  and  snatched  from 
hunger  the  morsel  necessary  to  save  it  from  becoming  star- 
vation. 

This  people  rose  up  in  their  might  against  their  oppressors,  in 
1821,  reasserting  their  national  existence ;  and  after  a  warfare 
of  more  than  four  years,  —  a  warfare  of  immeasurable  atrocity 
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on  the  part  of  the  Turks,  and  ahnost  corresponding  ferocity  on 
the  part  of  the  Greeks, — a  warfare  which  placed  Missolonghi 
and  Navarino  on  the  page  of  history  by  the  side  of  Marathon, 
and  immortalized,  among  many  others,  the  names  of  MaVro- 
cordato,  Colettis,  Kanaris,  Botzaris,  and  Miaulis,  —  the  British 
government  issued  ^^  a  decided  declaration  of  neutrality  "  be- 
tween the  belligerents. 

The  conclusion  seems  to  follow,  that  the  acknowledgment  of 
a  belligerent  status  of  the  Confederation,  before  the  adminis- 
tration of  President  Lincoln  had  had  time  to  determine  upon 
its  measures  and  organize  its  forces  for  the  suppression  of  the 
insurrection,  —  with  the  attempt  to  carry  on  a  neutral  com- 
merce with  the  ports  within  its  limits,  which  ports  are  de  jure 
still  within  the  United  States  and  under  the  jurisdiction  of  that 
gOTemment,  and  were  only  de  facto  without  their  jurisdiction, 
by  the  force  of  an  insurrection  of  from  four  to  six  months' 
duration,  —  is  entirely  without  a  precedent,  and  might  well  be 
deemed  a  grave  ground  of  offence  to  the  United  States,  had 
not  the  blockade  been  previously  instituted.  It  has  undoubt- 
edly been  the  cause  of  deep  feeling  among  the  people.  We 
are  aware  that  Dr.  Phillimore  says :  "  There  is  no  proposition 
of  law  upon  which  there  exists  a  more  universal  agreement  of 
all  jurists  than  upon  this ;  viz.  that  this  virtual  and  de  facto 
recognition  of  a  new  state  gives  no  just  cause  of  offence  to  the 
old  state,  inasmuch  as  it  decides  nothing  concerning  the  as- 
serted rights  of  the  latter.  For  if  they  be  eventually  sustained 
and  made  triumphant,  they  cannot  be  questioned  by  the  third 
power,  which,  pending  the  conflict,  has  virtually  recognized 
the  revolted  state."  *  But  he  is  speaking  of  such  recognitions 
as  were  made  by  Great  Britain  of  the  South  American  Colo- 
nies, after  a  struggle  between  them  and  Spain  of  about  twelve 
years ;  and  he  refers  to  President  Monroe's  message  of  De- 
cember, 1823,  and  to  the  speeches  of  Mr.  Canning  and  Sir 


*  2  Phill.  on  International  Law,  18. 
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James  Mackintosh  upon  that  subject,  as  Iiis  authorities  for  the 
proposition.  • 

A  recognition  following  soon  after  the  breaking  out  of  an 
insurrection,  and  where  firom  the  peculiar  circumstances  there 
are  special  difficulties  in  organizing  the  forces  of  the  govern* 
ment  for  the  suppression  of  it,  has  the  effect  of  giving  an  eii- 
couragement  to  it,  which  a  nation  in  amity  with  the  existing 
government,  and  desirous  of  continuing  that  relation,  is  not 
authorized  to  give. 

The  British  government  were  as  little  prepared  for  the 
breaking  out  of  the  insurrection  in  India  as  the  United  States 
were  for  that  of  the  South ;  but  the  arm  of  the  government 
was  not  paralyzed,  for  the  time,  by  a  complicity  of  Cabinet  offi* 
cers  with  the  insurrection,  and  by  such  a  state  of  inaction,  if 
not  complicity,  on*  the  part  of  the  head  of  the  administration, 
that  nothing  effective  could  be  accomplished  to  arrest  it  until 
the  traitors  of  the  Cabinet  had  been  forced  to  send  in  their  un- 
willing resignations.  Besides,  the  available  military  force  of  the 
British  near  the  scene  of  warlike  operations  was  much  more 
readily  concentrated,  and  comparatively  of  much  greater  effi- 
ciency, than  that  of  the  United  States ;  and  (excepting  native 
troops)  it  had  few  or  no  traitors  in  it.  Still,  with  all  these 
advantages,  the  British  power  in  India  was  for  a  considerable 
period  shaken  to  its  foundation,  and  it  was  said  in  high  quar- 
ters that  ^^  India  was  to  be  reconquered.'^  Now  suppose  that, 
at  about  the  time  when  Havelock  began  to  move  effectively  for 
the  suppression  of  the  rebellion,  some  member  of  Congress  had 
arisen  in  his  place,  and  proposed  a  formal  acknowledgment  of 
the  independence  of  British  India.  That  would  have  been  but 
the  act  of  an  individual  legislator,  who,  not  being  the  author^ 
ized  exponent  of  the  views  of  the  administration,  could  in  no 
wise  compromise  the  government  itself.  But  suppose  the  au- 
thorized Cabinet  officials  had  thereupon,  if  not  in  hot  haste, 
yet  under  no  circumstances  of  necessity,  proceeded  to  declare 
that  the  United  States  had  concluded  to  recognize  the  king  of 
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Delhi  and  his  adherents  as  belligerents.  The  English  govern- 
ment would  undoubtedly  have  regarded  this  as  an  evidence  of 
hostility,  not  entirely  rebutted  by  any  proclamation  of  strict 
neutrality  which  might  have  accompanied  it.  Yet  such  a  pro- 
ceeding would  not  have  given  courage  and  confidence  to  his 
Majesty  of  Delhi  and  his  confederates  to  persevere  in  their 
rebellion. 

Such  are  some  of  the  relations  of  the  United  States,  domes- 
tic and  foreign,  arising  from  the  insurrection  in  the  Southern 
States,  as  they  exist  at  the  present  time.  What  are  the  rea- 
sonable speculations  for  the  future  on  this  subject  ? 

The  Confederate  War  Secretary,  upon  the  occasion  of  the 
bombardment  of  Fort  Sumter,  prophesied  that  the  Confeder- 
ate flag  would  float  over  the  dome  of  the  old  Capitol  before  the 
first  of  May ;  and  he  added :  "  Let  them  try  Southern  chiv- 
alry, and  test  the  extent  of  Southern  resources,  and  it  might 
float  eventually  over  Faneuil  Hall  itself."  Well,  Southern 
chivalry  has  been  tried.  It  began  by  stealing  all  the  public 
property  it  could  lay  its  hands  on,  and  then  issuing  letters  of 
marque  and  reprisal  before  a  particle  of  property  had  been 
taken  by  the  United  States,  or  any  injury  had  been  done  to 
the  Confederacy  which  could  by  any  possible  construction 
warrant  reprisals.  It  has  proceeded  by  the  confiscation  of  the 
property  of  those  who,  having  faith  in  the  securities  of  South- 
em  States  and  Southern  people,  had  invested  in  such  State 
securities,  or  given  credit  to  traders  for  merchandise ;  and 
this  without  regard  to  any  act  done  by  such  holders  of  stocks 
or  creditors,  but  merely  because  certain  people  of  the  South- 
em  States  chose  to  rebel  against  the  government  of  the  United 
States,  that  government  resisted  the  attempt,  and  the  stock- 
holders and  creditors  were,  ever  had  been,  and  still  remained 
citizens  of  the  United  States.  Chivalry  finds  its  only  justifi- 
cation for  this  seizure  of  private  property  in  the  fact,  that  the 
government  under  which  all  the  parties  have  heretofore  lived, 
and  to  which  all  acknowledged  a  common  allegiance,  resists 

6 


42 

tiie  efforts  of  the  debtors  to  «ccoinpli6li  a  reyoiutioa.  Chivalry 
has  been  tested  in  arms,  as  well  as  in  legislation,  and  it  mani- 
fests itself  in  masked  batteries  and  ambuscades,  the  hoisting 
of  false  flags  and  signals,  and  all  manner  of  fiEJse  pretences 
for  the  purpose  of  securing  an  unequal  advantage.  Chivalry 
thus  far  is  cooped  up  within  the  limits  of  the  States  seceding, 
except  that,  in  violation  of  all  its  State-rights  theory,  it  is 
insisting  that  Missouri  and  Kentucky,  against  the  expressed 
will  of  the  people  of  those  States,  shall  join  in  the  rebellion ; 
and  it  has  thereupon  attempted  to  overrun  the  former,  and 
has  made  a  lodgement  in  the  southern  portion  of  the  latter. 
As  an  ofiiset  to  this,  it  has  lost  Western  Virginia,  considerable 
portions  of  the  eastern  part  of  that  State,  and  several  positions 
on  the  seaboard  in  other  States.  It  stands  now,  and,  so  far 
as  at  present  can  be  judged,  it  is  likely  to  stand,  very  much 
on  the  defensive,  unless  Southern  ^^ resources"  come  to  the 
rescue. 

Thus  far  Southern  resources  Iiave  not  shown  to  much  bet- 
ter advantage  than  Southern  chivalry.  Proposals  for  a  loan 
of  fifteen  millions  of  dollars  are  said  to  have  realized  ten 
millions.  A  project  for  a  loan  of  cotton  to  the  amount  of 
one  hundred  millions. is  admitted  to  be  a  failure,  because  the 
'^  king  "  is  shut  up  on  a  barren  ihrone  within  his  dominions, 
and  cannot  there  be  made  negotiable.  A  tax  of  fifteen  mil- 
lions remains  to  be  collected  in  such  manner  as  it  may  be. 
In  the  mean  time  an  issue  of  one  hundred  millions  of  Con- 
federate bonds  has  no  convertibility  into  coin,  and  no  basis 
of  redemption,  and  can  therefore  have  no  credit  outside  the 
limits  of  the  Confederacy,  and  none  within  it  except  such  as 
is  enforced  by  the  necessities  of  the  war.  Banks  have  sus- 
pended specie  payments,  and  coin  of  all  descriptions  is  at  an 
extravagant  premium.  External  trade  is  nearly  all  cut  off  by 
means  of  the  blockade,  a  few  arrivals  and  clearances,  through 
a  surreptitious  evasion  of  it,  fumiahing  only  an  exceedingly 
limited  supply  of  munitions  of  war  and  foreign  goods.    Of 
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manufacturing  and  domestie  trade  there  can,  under  these 
drcTmntances,  be  but  a  yerj  small  aacnount,  except  in  connec- 
tion with  supplies  for  the  army ;  and  manj  descriptions  of 
ifhat  are^  ordinarily  regarded  as  the  necessaries  of  life  are,  in 
particular  districts,  at  almost  famine  prices.  On  the  other 
hand,  Ihe  agricultural  cropcr  for  the  present  year  are  supposed 
to  have  been  abundant,  so  thsit  there  itr  no  prospect  of  the  ter- 
mination of  ihe  war  by  absolute  starration. 

In  discussing*  the  question  of  the  probable  duration  of  the. 
war,  it  hae  been  suggested  that  the  people  of  the  South  are 
ighting,  or,  what  is  the  same  tbing,  believe  they  are  fighting, 
far  their  liberties;  and  that^  in  b31  oonliroversies  of  such  a 
character,  there  is  a  pertinacity '  of  purpose,  which  contuiues 
ttie  contest  without  resources,  and  under  all  deprivations  and 
reverses,  until  a  final  victory  is  achieved.  One  of  the  re* 
•ources  of  the  leaders  of  the  rebellion  has  been  the  repre- 
sentation to  the  great  mass  of  their  misguided  followers,  that 
this  is  a  war  of  subjugation,  and  that,  if  they  fiedl  to  fight  to 
the  last  extremity^  tiieir  liberties  will  be  lost.  But  the  sober 
lecondrthought,  if  tiiat  thought  ever  comes,  will  show  them 
that  the  termination  of  the  war  will  leave  the  several  States 
which  have  attempted  to  sec^e  in  the  possession  of  all  their 
rights  of  sovereignty,  and  in  all  the  control  of  their  municipal 
affairs  which  they  ha;ve  ever  had  since  the  adoption  of  the 
Constitution,  —  except  so  fieur  as  the  rebellion  has  introduced 
revolution  into  any  particular  State,  through  which  some  of 
them  may  possibly  find  themselves  dismembered  by  the  action 
of  their  own  people,  —  and  except  as  the  situation  and  legal 
condition  of  their  slaves  may,  to  a  very  material  extent^  be 
changed,  if  the  war  is  protracted. 

That  the  war  must  continue  on  the  part  of  the  North  until 

the  navigation  of  the  Mississippi,  from  its  sources  to  its  mouth, 

is  secured  to  the  people  of  the  Northwest,  so  that  no  hostile 

power  upon  its  banks  can  impede  such  navigation,  or  until 

the  Northern*  States  are  lendeced  powerless  to  prosecute  the 
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contest  to  a  successful  issue,  may  be  assumed  to  be  certain. 
The  promptitude  with  which  batteries  were  erected  on  the 
banks  of  that  river  immediately  after  the  outburst  of  the  se- 
cession, for  the  purpose  of  controlling  and  closing  the  naviga- 
tion of  it,  and  thereby  coercing  the  people  of  the  Northwestern 
States  into  submission  to  the  rebel  power,  shows  conclusively 
that  there  can  be  no  security  for  the  free  navigation  of  it  ex- 
cept by  holding  it,  and  its  banks  on  either  side,  within  the 
jurisdiction  of  the  United  States.  The  great  facilities  for 
smuggling,  through  the  entry  of  goods  into  the  Southern  ports 
and  their  subsequent  introduction  into  the  North  along  such 
an  extensive  line  of  inland  firontier  as  would  exist  on  a  sepa- 
ration of  the  States,  —  and  the  fact  that  rival  interests  would 
create  sources  of  constant  irritation,  —  furnish  other  reasons 
why  the  eventual  establishment  of  the  authority  of  the  United 
States  must  be  sought  by  the  Northern  States,  even  through  a 
protracted  contest,  and  at  an  enormous  sacrifice.  With  vic- 
tory secured,  the  North  would  rise  up  with  renewed  energy, 
and  with  its  own  material  interests  comparatively  imimpaired, 
except  by  a  decrease  in  the  demand  for  articles  heretofore 
furnished  to  the  South. 

Not  so  with  the  South.  With  a  protracted  contest,  even 
victory  is  a  substantial  defeat.  Cotton,  which  has  been  sup- 
posed to  be  the  great  resource  to  carry  them  through  the  rev- 
olution, has,  as  we  have  seen,  thus  far  proved  a  failure.  It 
cannot  be  applied  as  a  means  to  carry  on  the  war  to  any  great 
extent,  except  by  a  conversion  into  money  or  other  articles ; 
and  as  this  could  not  be  effected,  the  crop  of  the  present  year 
remains  on  hand.  Only  a  certain  amount  of  cotton,  more  or 
less,  is  required  for  the  consumption  of  the  world,  and  this 
crop,  if  it  could  have  found  a  market,  would  have  supplied 
the  demand  in  England,  France,  and  the  Northern  States. 
With  the  diminished  demand  for  manufactured .  articles,  the 
supply  from  other  quarters  has  thus  far  sufiiced,  so  that  no 
great  distress  has  supervened  from  the  want  of  Southern  cot- 
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ton ;  not  more,  probably,  than .  ordinarily  occurs  in  the  course 
of  a  commercial  revulsion,  perhaps  not  so  much.  Another 
full  crop,  if  raised  before  this  is  disposed  of,  will  operate  as  a 
reduction  of  its  ordinary  value,  by  furnishing  an  excess  of 
supply  for  the  existing  machinery.  In  the  mean  time,  every 
year's  delay  in  getting  it  to  market  stimulates  the  cultivation 
of  cotton  abroad.  If  the  present  state  of  things  continues  two 
or  three  years,  the  competition  of  foreign  cotton  will  reduce 
(he  price  to  perhaps  two  thirds,  or  even  one  half,  of  the  rate 
heretofore  paid  ;  and  with  this  reduction  comes  a  correspond- 
ing reduction  in  the  value  of  slaves  and  the  value  of  planta- 
tions. It  is  for  the  interest  of  Great  Britain  to  foster  and 
protect  the  growth  of  cotton  in  her  own  dominions,  and  the 
production  of  a  sufBcient  amount  within  her  territory  once 
secured,  American  cotton  will  not  be  allowed  to  ruin  that 
source  of  national  wealth. 

Another  resource  of  the  South,  which  has  thus  far  been  the 
means  of  strength  in  the  prosecution  of  the  war,  is  slavery. 
The  slaves  are  the  producers,  and  the  masters  can  all  the  bet- 
ter be  spared  to  fill  the  ranks  of  the  army.  It  will  continue 
to  be  so  until  the  troops  of  the  United  States  penetrate  the 
slave  territory.  Until  that  time,  proclamations  for  emancipa- 
tion, from  whatever  source,  will  be  of  no  avail.  The  Presi- 
dent and  Congress  have  no  more  authority  to  emancipate  the 
slaves,  than  the  writer  of  this  article.  An  attempt  so  to  do 
would  be  a  gross  usurpation  of  power.  The  general  at  the 
head  of  the  army  has  no  right  to  emancipate  them,  except 
as  an  incident  to  military  occupations  and  operations ;  and 
whatever  theory  may  exist  on  that  subject,  he  can  accomplish 
nothing  further  than  he  penetrates  the  country.  So  far  as  he 
does  this,  the  question  of  his  right  to  issue  a  proclamation  for 
that  purpose  is  not  very  material.  The  emancipation  will 
take  care  for  itself.  He  cannot  fight  the  rebels  successfully, 
and  at  the  same  time  aid  them  to  hold  their  slaves  ;  and  the 
result  is  practical  freedom.    If  they  avail  themselves  of  it,  be- 
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caose  their  masters  have  escaped  from  them,  then  tiiere  is  no 
fugitive  slaye  law  to  return  them  after  the  lebeUion  is  sup* 
pressed.  But  if  thej  remain  until  their  masters  have  resumed 
their  occupation  under  State  auUiority  on  the  return  of  peace, 
Ihis  piactical  freedom  is  not  likely  to  prevent  their  return  to 
bondage*  When,  however,  the  Northern  army  has  made  a 
successful  march  through  Virginia  into  South  Can^ina,  there 
is  another  result,  which,  while  it  cannot  be  contemplated  but 
with  horror,  must,  if  it  occur,  be  eharged  to  those  whose  mad* 
nese  will  have  brought  it  upon  them. 

The  great  resource  upon  which  the  South  has  relied  to 
carry  it  successfolly  through  a  revolution,  has  been  the  inter- 
ference of  Great  Britain  and  France.  It  was  assumed  that  cot* 
ton  was  a  king  at  whose  feet  the  people  of  Europe  must  pros- 
trate themselves  and  their  principles,  and  that,  if  Southern 
chivalry  could  not  fight  its  own  battles,  they  would,  through 
this  instrumentality,  be  fought  for  it  by  other  powers.  It-  re- 
mains to  be  seen  whether  this  resource  will  be  made  available 
to  the  accomplishment  of  the  object.  What  is  the  probability 
of  such  interference  ? 

Without  assuming  the  office  of  a  prophet,  we  venture  to  ex- 
press a  confident  belief  that  there  will  be  no  immediate  change 
in  the  relations  which  at  present  exist  between  the  United 
States  and  foreign  powers,  unless  some  new,  and  at  present 
improbable,  complication  of  those  relations  shall  give  rise  to 
new  and  grave  causes  of  hostility. 

The  sympathy  of  Russia  with  the  United  States  has  been 
manifested  in  a  most  Mendly  and  generous  manner. 

Spain,  not  only  in  her  proclamation  of  neutrality,  but  in  the 
enforcement  of  it  by  the  release  of  the  prizes  sent  into  Cien- 
fuegos  by  the  privateer  Sumter,  has  given  conclusive  evidence 
that  she  has  no  sympathy  with  the  rebellion. 

With  respect  to  France,  there  has  been  no  supposition  that 
there  was  danger  of  collision.  The  course  thus  far  pursued  by 
Napoleon  HI.,  and  by  the  people  of  the  French  empire,  while 
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it  has  evinced  a  deep  solicitude  respecting  the  effect  which  the 
dvil  war  might  have  upon  the  material  interests  of  France, 
has  at  the  same  time  furnished  satis&ctory  evidence  that  the 
i^nch  government  and  the  French  people  —  with  some  excep- 
tions certainly  among  their  press  and  people — are  disposed  to 
accord  to  the  United  States  all  tiieir  rights,  upon  the  most  fair 
interpretation  of  the  law  of  nations. 

What  is  the  probability  that  Great  Britain  will  belie  all  her 
professions  in  favor  of  free  principles,  and  tarnish  her  fair  fSune 
by  an  allianoe  with  a  rebellion,  which,  caused  aknost  entirely 
by  the  opposition  of  the  North  to  the  extension  of  slavery,  has 
organized  a  Confederacy  with  slavery  for  its  chief  corner-stone, 
and  which,  if  successful  in  establishing  its  independence,  will 
soon  insist  upon  opening  the  slav^trade  ? 

There  are  certainly  no  grave  causes  of  controversy  or  hostil- 
ity between  the  United  States  and  Great  Britain.  More  than 
two  generations  of  mankind  have  passed  away  since  the  period 
of  the  American  Revolution,  and  very  few  remain  within  the 
confines  of  this  world  whose  fading  memories  retain  even  a 
faint  remembrance  of  that  contest  The  controversies  which 
led  to  the  war  of  1812  have  either  been  amicably  settied,  or 
have  fallen  out  of  sight,  and  there  can  be  no  rankling  bitter- 
ness which  arose  out  of  them  stiU  remaining  to  find  expres- 
sion in  the  promotion  of  juiother  war.  Most  of  those  who,  on 
either  side,  were  actively  engaged  in  that  contest,  have  laid 
their  hostility  to  jest  in  the  bosom  of  thdr  common  mother, 
—  earth.  That  all  causes  of  difference  arising  from  two  wars, 
and  from  divers  controversies  respecting  boundaries,  and  other 
matters  of  dispute,  had  left  no  evil  feeling  on  the  part  of 
the  people  of  the  United  States,  or  at  least  the  Northern  and 
Western  portion  of  them,  was  made  most  clearly  apparent 
upon  thd  occasion  of  the  visit  of  the  Prince  of  Wales  to  this 
country  in  1860.  There  could  not  possibly  be  a  more  exuber- 
ant manifestation  of  perfect  friendship  than  was  exhibited,  not 
only  by  all  persons  in  official  station,  but  by  the  great  masses 
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of  the  people,  of  all  classes  and  conditions,  firom  the  time  when 
the  heir  apparent  set  his  foot  upon  the  soil  of  Michigan,  until 
the  moment  when  it  left  its  last  imprint  upon  that  of  Maine 
on  his  departure  homeward.  If  there  was  any  one  who  was 
weak  enough  to  suppose  that  the  grand  pageant,  which  con- 
tinued almost  without  interruption  from  day  to  day  during  his 
progress  through  the  country,  —  in  which  President  and  Cabi- 
net, gOTemors  and  judges,  senators  and  representatiyes,  vied 
with  one  another  in  proffers  of  respect  and  courtesy,  and  in 
which  the  great  body  of  the  people  made  the  welkin  ring  with 
their  shouts  of  welcome,  —  was  a  mere  demonstration  of  joy  at 
the  sight  of  a  live  prince,  or  a  weak  cringing  to  royalty,  he 
must  have  greatly  misunderstood  the  signs  of  the  times.  The 
enthusiasm,  which  seemed  almost  unbounded,  while  it  was  un- 
doubtedly a  spontaneous  testimonial  of  respect  to  the  Queen, 
showing  the  popular  estimation  of  her  Majesty  as  a  sovereign, 
a  woman,  a  wife,  and  a  mother,  was  at  the  same  time  a  dem- 
onstration of  gushing  good  feeling  for  the  government  of  the 
country  and  its  people  at  large.  Old  causes  of  feud  were  for- 
gotten,—  rival  industrial  interests  were  for  the  time  but  as 
matters  for  a  generous  competition,  —  taunting  words,  which 
in  bygone  days  had  been  profusely  dispensed,  gave  place  to 
courteous  speech,  which  not  only  came  trippingly  from  the 
tongue,  but  which  welled  up  from  the  heart. 

There  was  certainly  no  little  cause  for  astonishment,  and 
there  might  well  be  no  little  revulsion  of  feeling,  on  the  part 
of  the  people  of  the  Northern  States,  when,  within  some  six 
months  afterward,  and  before  the  incoming  administration 
had  time  to  make  preparations  for  suppressing  the  insurrec- 
tion, there  was  an  effort  in  Parliament  to  give  strength  to  it, 
by  an  acknowledgment  of  the  independence  of  the  Confed- 
eracy, and  the  establishment  of  commercial  relations  with  it, 
which  foimd  large  coimtenance  from  the  English  press. 

It  may  be  admitted  —  it  is  undoubtedly  true —  that  much 
of  this  offensive  demonstration  had  its  origin,  not  in  feelings 
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of  hostility,  but  in  a  belief  that  the  rebellion  must  succeed, 
and  in  anticipated  commercial  relations  with  the  new-born 
power  thus  proposed  to  be  baptized  into  the  great  national 
and  commercial  church  universal;  which  was  —  even  upon 
the  supposition  of  its  existence  —  the  offspring  of  treason  and 
fraud,  lying  in  a  cradle  constructed  by  theft  and  robbery,  and 
rocked  and  nursed  by  African  slavery.  But  it  appeared  some- 
what remarkable  that  the  wise  politicians  who  were  thus  will- 
ing to  overlook  the  stigma  upon  the  parentage  of  the  bantling 
for  which  they  were  ready  to  stand  as  political  godfathers, 
should  at  the  same  time  have  ignored  the  fact  that  the  com* 
mercial  intercourse  of  the  Northern  States  was  of  some  value 
to  Great  Britain,  and  that  this  was  likely  to  be  seriously  inter- 
rupted at  no  distant  day,  if  their  project  was  accomplished. 
It  may  be,  however,  that  they  supposed,  with  the  London 
Economist,  that  the  dismemberment  of  the  Union  would  par- 
alyze both  sections.  The  Economist,  while  disclaiming  any 
feeling  of  hostility,  very  frankly  admitted  its  joy  at  the  pros- 
pect of  the  dismemberment,  not  merely  on  account  of  the 
commercial  advantages  to  accrue  to  England,  but  because  it 
would  destroy  the  power  of  the  people  of  the  United  States, 
and  put  an  end  to  their  vain  boasting.  As  for  the  ^^  boasting," 
it  is  quite  true  that  in  speeches  in  Congress,  in  inflammatory 
editorials,  in  fourth  of  July  orations,  lyceum  lectures,  and 
sometimes  in  things  called  sermons,  we  exhibit  enough,  and 
more  than  enough,  of  that  miserable  spirit ;  no  small  portion 
of  it  being  (if  regarded  at  all^  offensive  to  England  and  Eng- 
lishmen, although  it  is  specially  designed  for  home  consump- 
tion. But  there  are  at  least  two  things  to  be  considered  in 
extenuation.  We  know  what  people,  of  all  the  world,  have 
heretofore  set  us  the  example  in  this  respect ;  and  we  know 
also  from  what  people  in  bygone  and  later  days  have  come 
the  taunts  and  the  disparagement  which  have  given  rise  to 
no  small  portion  of  it.  But  when  we  gave  the  Prince  of 
Wales  his  great  ovation,  we  were  not  thinking  of  the  old 
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inquiry,  "  "Who  reads  an  American  book  ?  "  nor  of  the  char- 
acteristics which  have  more  recently,  over  the  water,  been 
assigned  to  ^^  our  American  cousins  "  and  their  democratic 
government.  Whatever  may  have  been  said  by  politicians  in 
Congress  or  out  of  Congress,  or  by  newspaper  correspondents 
or  editors,  or  in  great  and  small  orations,  furnishes  no  good 
reason  why  Oreat  Britain  should  interfere  on  the  Confederate 
side,  in  this  civil  war.  A  full  share  of  this  offensive  boasting 
has  had  its  location  south  of  Mason  and  Dixon's  line. 

It  was  for  a  long  time  expected  by  the  Southern  leaders 
that  Great  Britain  would  raise  the  blockade  to  procure  a  sup- 
ply of  cotton,  and  great  efforts  were  made  to  represent  that  it 
was  not  efficient.  We  had  been  at  some  pains  to  procure  sta- 
tistics on  which  to  base  a  trustwortliy  estimate  of  the  supply  of 
cotton  which  will  be  received  in  Great  Britain  in  1862  from 
other  sources  than  the  Southern  States,  for  the  purpose  of 
showing  that  her  necessities  in  this  respect  would  furnish  no 
excuse  for  any  such  interference.  No  evil,  such  as  ordina- 
rily attends  a  commercial  crisis,  could  furnish  a  sufficient 
reason.  But  we  are  relieved  from  a  discussion  of  this  subject 
by  the  London  Economist,  which  —  referring  to  the  notion  of 
the  Southern  political  leaders,  "  that  by  starving  France  and 
England,  by  the  loss  and  suffering  anticipated  as  the  conse- 
quences of  an  entire  privation  of  the  American  cotton  sup- 
ply, they  will  compel  those  governments  to  interfere  on  their 
behalf,  and  force  the  United  States  to  abandon  the  blockade  " 
—  says :  — 

^If  they  really  expect  such  a  high-handed  violation  of  all  inter- 
national usage  on  our  part,  we  can  only  say  their  leaders  are  less  sen- 
sible and  experienced  men  than  we  have  hitherto  supposed.  There  is 
not  the  remotest  chance  that  either  power  would  feel  justified  for  a 
moment  in  projecting  such  an  act  of  decided  and  unwarrantable  hostil- 
ity against  the  United  States.  We  are  less  dependent  upon  the  South 
than  the  South  is  upon  us,  as  they  will  erelong  begin  to  discover.  It 
is  more  necessary  for  them  to  sell,  than  for  us  to  buy.     As  we  have 
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more  than  once  shown,  the  worst  that  can  happen  to  us  from  a  contin- 
uance of  the  blockade  will  be,  that  our  mills  will  have  to  work  two- 
thirds  Ume ;  and  it  is  bj  no  means  sure  from  present  appearances 
whether  the  aggregate  demand  of  the  world  would  suffice  to  take  off 
much  more  than  three  fourths  of  a  full  production,  even  if  we  had 
cotton  in  abundance." 

The  aUegation  that  the  blockade  has  not  been  so  far  effec- 
tive as  to  comply  with  the  rules  of  international  law  on  that 
subject,  if  it  may  have  been  true  at  some  places,  has  not  been 
so  to  the  extent  which  has  been  represented.  The  blockading 
force  has  in  most  instances  been  sufficient  to  make  any  open 
attempt  to  enter  or  leave  the  port  dangerous.  The  number  of 
arrivals  and  departures,  which  has  been  paraded  as  evidence 
of.  its  inefficiency,  furnishes  no  proof  against  it.  Nearly  all  of 
them  have  been  fraudulent  evasions  of  the  blockade. 

It  is  not  incumbent  on  the  party  instituting  a  blockade  to 
station  a  force  at  all  the  inlets  and  petty  harbors  on  the  coast, 
where  there  is  no  recognized  port ;  where  no  entry  could  be 
made,  or  clearance  had,  in  time  of  peace ;  and  where,  of 
course,  if  any  commerce  were  carried  on,  it  would  be  smug- 
gling, and  not  a  lawful  commerce.  Any  running  into  and  out 
of  such  places,  in  order  to  avoid  the  danger  of  the  blockading 
force,  is  fraudulent,  and  has  no  tendency  to  show  that  the 
blockade  is  not  effective. 

Nor  is  it  necessary  that  the  blockading  force  should  be  such 
that  a  vessel,  taking  advantage  of  a  skilful  pilot  and  the  dark- 
ness of  midnight,  cannot  make  her  entry,  or  exit,  without 
being  discovered.  To  require  such  a  blockade  would  be  to 
require  an  impracticability.  Vessels  navigated  by  steam,  to 
say  nothing  of  sailing-vessels,  by  selecting  their  time,  can  in 
many  instances  run  a  blockade. 

Whether  the  contrivances  to  evade  the  blockade  are  by  the 
petty  codfish  hucksters  of  the  Anglo-American  colonies,  who 
fraudulently  clear  for  some  of  the  West  India  Islands,  and 
then  slyly  slip  into  Hatteras  or  some  other  inlet ;  or  whether 
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by  the  more  pretentious  "  greedy  merchants  **  of  Hartlepool  or 
some  other  "  pool "  on  the  English  coast,  "  who  care  not  how 
things  go,  provided  they  can  but  satisfy  their  thirst  of  gain,'*  * 
and  who,  violating  at  the  same  time  the  laws  of  their  own 
government  and  those  of  the  United  States,  the  vaunted  prin- 
ciples of  British  freedom  and  the  proprieties  of  national  inter- 
conmiunication,  sneak,  in  the  darkness  of  night,  into  the  har- 
bor of  Savannah  or  of  Charleston,  for  the  sake  of  acquiring 
the  "  almighty  dollar  "  with  the  love  of  which  they  delight 
to  taunt  the  Yankees;  —  it  does  not  rest  with  Great  Brit- 
ain to  allege  that  the  success  of  such  attempts,  however 
numerous,  by  those  whom  she  must  admit  to  be,  thus  far, 
her  unworthy  subjects,  can  show  an  insufficiency  of  the 
blockade. 

Almost  at  the  time  when  we  were  writing  the  last  sentence, 
the  foreign  relations  of  the  United  States  were  further  com- 
plicated by  the  seizure  of  Messrs.  Mason  and  Slidell,  on  board 
the  British  steamer  Trent,  on  her  passage  from  Havana  to  St. 
Thomas,  she  being  at  the  time  on  the  high  seas,  and  being  (it 
is  understood)  a  passenger  vessel,  owned  by  private  parties, 
but  carrying  the  British  and  foreign  mails  by  contract  with  the 
government. 

Messrs.'  Mason  and  Slidell  had  recently  left  the  port  of 
Charleston,  in  a  vessel  belonging  to  parties  there,  for  the  pur- 
pose of  proceeding  to  Europe,  by  way  of  Havana,  as  ^^  Ambas- 
sadors of  the  Confederate  States,"  as  they  have  generally  been 
called;  but  a  more  correct  designation  would  be,  as  the  agents 
or  commissioners  of  the  Confederate  government,  for  the  pur- 
pose, it  may  be  presumed  from  other  facts  too  numerous  here 
to  be  stated,  of  obtaining,  if  possible,  an  acknowledgment  of 
the  independence  of  the  Confederate  States,  —  of  communicat- 
ing with  their  agents  already  there,  —  and  of  aiding  in  the 
adoption  of  such  measures  as  might  promote  the  interests  of 
those  States  in  the  existing  war  with  the  United  States,  by  ne- 

*  Pnffendorff;  cited  by  Sir  William  Scou,  1  Rob.  Adm.  Bep.  352. 
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gotiations  for  the  purchase  of  arms  and  munitions  of  war,  and 
their  transportation  to  the  ports  of  the  Southern  States. 

Mr.  Jefferson  Davis,  in  his  late  message  to  the  Confederate 
Congress,  speaks  of  them  as  '^  the  distinguished  gentlemen 
whom,  with  your  approval,  at  the  last  session,  I  commissioned 
to  represent  the  Confederacy  at  certain  foreign  courts  " ;  and 
he  charges  the  United  States  with  having  ^^  violated  the  rights 
of  embassy,  for  tlie  most  part  held  sacred  even  among  barba- 
rians, by  seizing  our  ministers  whilst  under  the  protection  and 
within  the  dominions  of  a  neutral  nation."  It  may  be  noted 
that  this  shows  conclusively  that  their  original  destination  was 
Europe,  —  that  their  proceeding  to  Havana  in  the  first  in- 
stance was  merely  for  security,  or  convenience,  and  transship- 
ment,—  and  thus  that  their  voyage  on  board  the  Trent  was 
merely  a  continuation  of  a  voyage  from  Charleston  to  Europe. 
They  were  bearers  of  despatches,  also,  of  the  character  of 
which  we  shall  speak  hereafter. 

From  this  designation  of  them  as  "  Ministers"  and  ^^Ambas- 
sadors," in  the  message,  and  elsewhere,  it  was  but  a  matter  of 
course  that  much  of  the  discussion,  in  the  papers  of  the  day, 
has  been  upon  the  question  of  the  right  of  a  belligerent  to  stop 
the  ambassador  of  his  enemy.  The  right  is  asserted  by  Yattel. 
It  is  reasserted  by  Sir  William  Scott,  in  this  language :  — 

^  I  have  before  said,  that  persons  discharging  the  functions  of  am- 
bassadors are,  in  a  peculiar  manner,  objects  of  the  protection  and  favor 
of  the  law  of  nations.  The  limits  that  are  assigned  to  the  operations 
of  war  against  them,  by  VcMely  and  other  writers  upon  those  subjects, 
are,  that  you  may  exercise  your  right  of  war  against  them,  wherever 
the  character  of  hostility  exists.  Tau  may  stop  the  ambassador  of 
your  enemy  on  his  passage ;  but  when  he  has  arrived,  and  has  taken 
upon  himself  the  functions  of  his  office,  and  has  been  admitted  in  his 
representative  character,  he  becomes  a  sort  of  middte-mdJi,  entitled 
to  peculiar  privileges,  as  set  apart  for  the  protection  of  the  relations 
of  amity  and  peace,  in  maintaining  which  all  nations  are  in  some 
degree  interested." —  Case  of  the  Caroline,  6  Robinson's  Adm.  Rep. 
467,  468. 
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The  doctrine  thus  stated  may,  as  between  England  and  the 
United  States,  be  regarded  as  a  sound  principle  of  interna- 
tional law. 

"  You  may  stop  the  ambassador  of  your  enemy  on  his  pas- 
sage "  ?  When,  and  where,  and  on  what  passage,  may  you  stop 
him  ?  It  has  been  argued,  in  reference  to  this  case,  in  sub- 
stance, that  he  may  be  stopped  only  while  in  his  own  country, 
or  while  passing  through  the  country  with  which  his  govern- 
ment is  at  war,  or  on  the  high  seas  in  a  vessel  of  his  own  coun- 
try ;  and  that  in  this  case  the  stoppage  was  unlawful,  because 
the  ambassador  when  in  a  neutral  vessel  is  in  a  neutral  terri- 
tory. Mr.  Jefferson  Davis  falls  into  this  error.  He  speaks,  as 
appears  in  the  extract  above  quoted,  of  seizing  "  our  ministers 
while  under  the  protection  and  within  the  dominions  of  a 
neutral  nation  "  ;  and  he  adds,  that  ^^  a  claim  to  seize  them  in 
the  streets  of  Loudon  would  have  been  as  well  founded  as  that 
to  apprehend  them  where  they  were  taken,"  which  shows  that 
he  has  no  very  correct  notions  upon  the  subject.  It  is  readily 
perceived  that  no  possible  question  could  arise  respecting  the 
right  to  stop  the  ambassador  of  your  enemy,  as  you  may  stop 
any  other  enemy,  when  you  find  him  in  the  enemy's  territory ; 
or  if  he  attempt  to  pass  through  your  own,  on  his  way  to  his 
destination.  There  is  as  little  doubt  that  you  may  not  inter- 
fere with  him  while  in  neutral  territory,  without  just  cause 
of  offence  to  the  neutral  power  whose  territory  protects  him ; 
and  no  question  whatever  that  a  neutral  vessel  on  the  high 
seas  is,  as  respects  belligerent  rights,  in  no  just  sense  neutral 
territory.  The  right  in  time  of  war  to  search  a  neutral  vessel 
which  may  reasonably  be  supposed  to  have  contraband  goods 
on  board,  and  to  capture  and  confiscate  the  vessel,  as  well  as 
the  goods,  shows  conclusively  a  marked  distinction  between 
the  vessel  and  the  territory  of  the  neutral,  the  latter  not  being 
the  subject  of  search,  and  of  course  not  of  seizure  and  of  con- 
fiscation, on  the  ground  that  munitions  of  war  are  found  there, 
—  even  with  evidence  that  they  were  intended  to  be  conveyed 
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to  the  enemy.  The  question  of  contraband,  or  not,  does  not 
arise  until  the  goods  are  on  their  transit,  and  out  of  the  lo- 
cal neutral  jurisdiction.  If  then,  as  a  matter' of  international 
law,  you  may  stop  the  ambassador  of  the  enemy,  you  may  stop 
him  on  his  outward  passage  while  on  board  a  neutral  vessel. 

But  the  further  question  immediately  presents  itself.  May 
you  stop  him  in  all  cases  where  you  find  him  thus  in  the 
neutral  vessel,  and  if  not,  upon  what  voyage  must  he  be  found 
in  order  to  the  exercise  of  this  right  ?  Vattel  and  the  text- 
writers,  in  laying  down  the  proposition,  could  not  have  con- 
templated merely  the  case  of  a  stoppage  on  a  voyage  from  one 
port  of  the  enemy  to  another  port  belonging  to  him,  because 
the  passage  of  an  ambassador  is  not  ordinarily  of  that  char- 
acter. Sir  William  Scott  evidently  did  not  so  apply  it,  be- 
cause he  was  not  speaking  with  even  the  most  remote  refer- 
ence to  any  such  case.  He  added,  as  we  have  seen,  ^'  But 
when  he  has  arrived,  and  has  taken  upon  himself  the  func- 
tions of  his  office  "  ;  showing  that  the  "  passage  "  he  had  in 
contemplation  was  a  passage  to  the  place  where  he  was  to 
exercise  those  functions.  This  shows  also  that  the  principle 
is  not  applicable  merely  to  an  ambassador  returning  in  a  neu- 
tral vessel  to  his  own  country  after  his  functions  have  ceased ; 
nor  to  the  case  of  an  ambassador  who,  after  his  reception  at 
the  neutral  court,  is  proceeding  to  another  neutral  port,  for 
a  temporary  purpose,  on  private  business,  —  for  that  is  the 
very  case  of  all  .others,  if  there  be  one,  in  which  you  cannot 
stop  him,  because  his  character  of  ambassador  may  be  held  to 
continue,  and  protect  him,  as  if  he  were  still  in  the  neutral 
country  to  which  he  is  accredited. 

The  conclusion  would  seem  to  be,  that  he  may  be  stopped 
in  a  neutral  vessel,  on  the  high  seas,  on  his  way  to  the  coun- 
try to  which  he  is  sent,  before  his  arrival  and  reception,  and 
before,  therefore,  he  is  entitled  to  the  protection  of  the  neutral 
nation  to  which  he  is  accredited.  And  if  he  may  be  stopped 
when  proceeding  directly  from  his  own  port  in  a  neutral  ves- 
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sel,  it  is  not  material,  so  far  as  the  right  to  stop  is  concerned, 
that  he  has  touched  at  an  intermediate  port,  for  the  purpose  of 
greater  supposed  security,  and  for  transshipment.  His  char- 
acter of  hostility  exists  as  much  in  the  one  case  as  in  the 
other,  find  it  is  only  when  he  has  arrived  in  the  country  in 
which  he  is  to  exercise  his  office,  that  this  character  of  hostil- 
ity ceases,  and  that  of  a  ^^ middle-mtjij^  entitled  to  peculiar 
privileges,  attaches  to  him,  and  the  neutral  territory  protects 
him.  But  if  he  is  received  on  board  at  a  neutral  port,  with  no 
circumstances  to  excite  suspicion  that  any  character  of  hostil- 
ity attaches  to  him,  that  may  well  affect  the  question  whether 
the  vessel  is  liable  to  confiscation. 

It  is  true  that  the  case  of  the  Caroline  was  one  in  which  the 
question  relatjjBd  to  the  carriage  of  despatches  from  the  Min- 
ister and  Consul  of  France  in  the  United  States  to  the  govern- 
ment of  France  ;  and  it  has  been  objected  that  the  remarks  of 
Sir  William  Scott  on  this  subject  were  therefore  mere  obiter 
dicta^  that  is,  the  expression  of  his  opinion.  But  he  was  led 
by  the  case  to  consider  this  very  subject,  and  it  is  evident 
from  the  context  and  the  citation  from  Yattel,  that  it  was  a 
well-considered  opinion.  So  the  text-writers,  so  far  as  they 
speak  of  the  principle,  have  received  it ;  for  they  have  promul- 
gated the  rule,  as  thus  stated,  without  doubt  or  question.  At 
least,  we  have  not  seen  or  heard  of  anything  to  the  contrary. 

We  are  aware  that  in  the  same  case  Sir  William  Scott, 
speaking  of  despatches,  says :  — 

^  The  neutral  country  has  a  right  to  preserve  its  relations  with  the 
enemy,  and  you  are  not  at  liberty  to  conclude  that  any  communication 
between  them  can  partake  in  any  degree  of  the  nature  of  hostility 
against  you.  The  enemy  may  have  his  hostile  projects  to  be  attempt- 
ed with  the  neutral  state ;  but  your  reliance  is  on  the  integrity  of 
that  neutral  state,  that  it  will  not  favor  nor  participate  in  such  designs, 
but,  as  fiEur  as  its  own  councils  and  actions  are  concerned,  will  oppose 
them.  And  if  there  should  be  private  reason  to  suppose  that  this  con- 
fidence in  the  good  faith  of  the  neutral  state  has  a  doubtful  foundation, 
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that  is  matter  for  the  caution  of  the  government,  to  be  counteracted  by 
just  measures  of  preventive  policy,  but  it  is  no  ground  on  which  this   • 
court  can  pronounce  that  the  neutral  carrier  has  violated  his  duty  by 
bearing  despatches,  which,  as  far  as  he  can  know,  may  be  presumed  to 
be  of  an  innocent  nature,  and  in  the  maintenance  of  a  pacific  connection." 

But  these  remarks  will  not  apply  to  an  ambassador  for  the 
first  time  on  his  passage.  If  he  is  proceeding,  in  time  of  war, 
upon  an  embassy  to  another  nation,  even  a  neutral  nation,  he 
goes  as  a  high  official,  to  support  the  interest  of  his  country 
there  in  relation  to  the  war,  as  well  as  other  matters,  and  his 
character  is  necessarily  that  of  hostility.  When  he  arrives, 
the  neutral  territory  will  protect  him ;  and  then  perhaps  it 
is  not  to  be  presumed  that  his  communications  to  the  neutral 
govemmerU  are  those  of  hostility,  and  that  you  are  to  place 
reliance  upon  the  integrity  of  that  government. 

We  have  stated  this  matter  thus  at  large  to  show  that,  on 
the  express  statement  of  the  official  organ  of  the  Confederate 
government,  these  persons  were  not  mere  peaceful  passengers 
on  their  private  business,  as  they  seem  inclined  to  represent 
themselves  in  their  "  protest " ;  and  that,  if  they  had  possessed 
the  official  character  which  their  commissions  assumed  to  con- 
fer upon  them,  they  would  have  been  liable  to  capture. 

But  these  persons  were  not  ambassadors ;  —  no  question 
respecting  the  rights  of  an  ambassador,  or  the  protection  of  an 
ambassador,  is  brought  directly  in  question  by  the  seizure  ;  — 
and  the  case  of  the  United  States  is  all  the  stronger  because 
they  were  not  entitled  to  that  character. 

The  right  to  send  an  ambassador,  and  of  course  to  confer 
the  privileges  of  an  ambassador  so  far  as  the  party  sending  has 
the  power  so  to  do,  is  a  national  right,  and  not  a  belligerent 
right.  And  as  neither  the  British  government,  nor  any  other 
government,  had  acknowledged  the  nationality  of  the  Confed- 
erate States,  the  latter  were  not  authorized  to  commission  an 
ambassador. 

Messrs.  Mason  and  Slidell  were  public  agents  of  the  Confed- 
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erate  States  of  high  official  standing,  —  commissioners,  bearers 
of  despatches  to  other  agents  of  those  States  already  abroad, 
and  charged  with  other  errands  of  hostility  to  the  United 
States,  —  designated  as  ambassadors,  but  possessing  neither 
the  character  nor  the  privileges  of  that  office.  The  general 
question  then  comes,  May  such  hostile  agents  of  the  enemy  — 
proceeding  from  the  enemy's  country  in  an  enemy's  vessel, 
but,  for  the  purpose  of  avoiding  capture,  stopping  in  the  terri- 
tory of  one  neutral,  and  there  transferring  themselves  to  the 
vessel  of  another  neutral  —  be  stopped  and  captured  while 
they,  with  their  despatches,  are  on  board  the  latter  vessel, 
not  having  arrived  at  any  territory  occupied  by  that  neutral  ? 
This  is  the  first  general  question. 

It  may  be  admitted  that  there  is  no  precedent  which  pre- 
cisely covers  all  die  facts  of  this  case ;  and  we  are  therefore 
*put  upon  the  inquiry.  What  is  the  true  principle  applicable 
to  this  new  state  of  facts,  and  by  which  the  question  is  to 
be  solved? 

Asking  our  readers  to  bear  in  mind  what  we  have  already 
stated  in  regard  to  the  rights,  duties,  and  obligations  of  neu- 
trals, we  proceed  to  further  citations  from  the  opinions  and 
judgments  of  Sir  William  Scott,  expressed  and  rendered  in 
1807,  which  were  not  only  binding  decisions  at  the  time,  deter- 
mining the  disposition  of  very  large  amounts  of  property,  and 
then  received  as  sound  expositions  of  law  by  the  British  crown 
and  people,  but  which  have  since  been  generally  regarded  as 
authority  by  the  best  elementary  writers  in  England  and  in  this 
country.*  So  far  as  we  are  aware,  they  conmianded  the  entire 
confidence  of  British  statesmen  and  lawyers,  until  within  per- 
haps the  last  thirty  days.  The  estimation  in  which  Sir  William 
Scott  was  held  by  the  British  government  appears  from  tlie 
fact,  that  he  was  afterward  raised  to  the  peerage,  with  the  title 
of  Lord  Stowell.     Our  apology  for  occupying  so  much  of  our 

♦  See  3  Phill.  Int.  Law,  368-373  ;  1  Kent,  152, 153  ;  Wheaton's  Int.  Law,  Part 
IV.  Chap.  3,  Sect  25. 
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space  with  these  extracts  is,  that  the  yolume  in  which  the  judg- 
ments are  published  is  not  of  ready  access  to  general  readers. 
Case  of  the  Orozembo,  6  Robinson's  Adm.  Sep.  430  -  489. 
This  was  a  case  of  an  American  vessel, 

^  that  had  been  osteosiblj  chartered  bj  a  merchant  at  Lisbon,  '  to  pro- 
ceed in  ballast  to  Macao,  and  there  to  take  a  cargo  to  America,'  but 
which  had  been  afterwards,  bj  his  directions,  fitted  up  for  the  reception 
of  three  military  officers  of  distinction,  and  two  persons  in  civil  depart- 
ments in  the  government  of  Batavia,  who  had  come  from  Holland  to 
take  their  passage  to  Batavia,  under  the  appointment  of  the  govern- 
ment of  Holland.  There  were  also  on  board  a  lady  and  some  persons 
in  the  capacity  of  servants,  making  in  the  whole  seventeen  passengers." 

"  Sir  WiUiam  Scott. That  a  vessel  hired  by  the  enemy  for  the 

conveyance  of  military  persons  is  to  be  considered  as  a  transport  subject 
to  condemnation  has  been  in  a  recent  case  held  by  this  court,  and  on 
other  occasions.  What  is  the  number  of  military  persons  that  shall 
constitute  such  a  case,  it  may  be  difficult  to  define.  In  the  former  case 
there  were  many,  in  the  present  there  are  much  fewer  in  number ;  but 
I  accede  to  what  has  been  observed  in  argument,  that  number  alone  is 
an  insignificant  drcumstanoe  in  the  considerations  on  which  the  prin- 
ciple of  law  on  this  subject  is  built ;  since  fewer  persons  of  high  quality 
and  character  may  be  of  more  importance  than  a  much  greater  num- 
ber of  persona  of  lower  condition.  To  send  out  one  veteran  general  of 
France  to  take  the  command  of  the  forces  at  Batavia,  might  be  a  much 
more  noxious  act  than  the  conveyance  of  a  whole  regiment  The 
consequences  of  such  assistance  are  greater,  and,  therefore,  it  is  what 
the  belligerent  has  a  stronger  right  to  prevent  and  punish.  In  this 
instance  the  military  persons  are  three ;  and  there  are^  besides,  two 
other  persons,  who  were  going  to  he  employed  in  civil  capacities  in  the 
government  of  Batavia.  Whether  the  principle  would  apply  to  them 
alonCy  Ida  not  feel  it  necessary  to  determine.  I  am  not  aware  of  any 
ease  in  which  the  question  hcu  been  agitated ;  but  it  appears  to  me,  on 
PRINCIPLE,  to  he  but  reasonable  thai,  whenever  it  is  of  sufficient  im- 
portance to  the  enemy  that  such  persons  should  he  sent  out  on  the  public 
service,  at  the  puUic  expense,  it  should  afford  equal  ground  of  for- 
feiture against  the  vessel  that  may  he  let  out  for  a  purpose  so  intimcUely 
connected  with  the  hostile  operations. 
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^  It  has  been  argued,  that  the  master  was  ignorant  of  the  character 

of  the  service  on  which  he  was  engaged,  and  that,  in  order  to  support 

the  penalty,  it  would  be  necessary  that  there  should  be  some  proof 

of  delinquency  in  him,  or  his  owner.      But  I  conceive  that  is  not 

necessary.     It  will  be  sufficient  if  there  is  an  injury  arising  to  the 

belligerent  from  the  employment  in  which  the  vessel  is  found.      In 

the  case  of  the  Swedish  vessel  there  was  no  mens  rea  in  the  owner,  or 

in  any  other  person  acting  under  his  authority.    The  master  was  an 

involuntary  agent,  acting  under  compulsion,  put  upon  him  by  the 

officers  of  the  French  government,  and,  so  far  as  intention  alone  is 

considered,  perfectly  innocent.    In  the  same  manner,  in  cases  of  bona 

fide  ignorance,  there  may  be  no  actual  delinquency ;  but  if  the  service 

is  injurious,  that  will  be  sufficient  to  give  the  belligerent  a  right  to 

prevent  the  thing  from  being  done,  or  at  least  repeated,  by  enforcing 

the  penalty  of  confiscation 

^  If  it  has  appeared  to  he  of  sufficient  importance  to  the  government 

of  the  enemy  to  send  them^  it  must  be  enough  to  put  the  adverse  govern- 
ment on  the  exercise  of  their  right  of  prevention.** 

Case  of  the  Atalanta,  6  Bob.  Adm.  Rep.  440-460. 

'^  Sir  WiUiam  Scott This  being  the  fact  then,  that  there  were 

on  board  public  despatches  of  the  enemy,  not  delivered  up  with  the 
ship's  papers,  but  found  concealed,  it  is  incumbent  on  the  persons  in- 
trusted with  the  care  of  the  ship  and  her  cargo  to  discharge  themselves 
from  the  imputation  of  being  concerned  in  the  knowledge  and  manage- 
ment of  this  transaction 

^^Not  to  have  pointed  them  out  to  the  attention  of  the  captors 
amounts  to  a  fraudulent  dissimulation  of  a  fact,  which,  by  the  law  of 
nations,  he  was  bound  to  disclose  to  those  who  had  a  right  to  examine^ 
and  possess  themselves  of  all  papers  on  board, 

*^  That  the  simple  carrying  of  despatches  between  the  colonies  and 
the  mother  country  of  the  enemy  is  a  service  highly  injurious  to  the 
other  belligerent,  is  most  obvious It  is  not  to  be  argued,  there- 
fore, that  the  importance  of  these  despatches  might  relate  only  to  the 
civil  wants  of  the  colony,  and  that  it  is  necessary  to  show  a  military  ten- 
dency ;  because  the  object  of  compelling  a  surrender  being  a  measure  of 
war,  whatever  is  conducive  to  that  event  must  also  be  considered,  in  the 
contemplation  of  law,  as  an  object  of  hostility,  although  not  produced 
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hj  operations  strictly  military.  How  is  this  intercourse  with  the  mother 
country  kept  up  in  time  of  peace  ?  By  ships  of  war,  or  by  packets  in 
the  service  of  the  state.  If  a  war  intervenes,  and  the  other  bellige- 
rent prevails  to  interrupt  that  communication,  any  person  stepping  in  to 
lend  himself  to  effect  the  same  purpose,  under  the  privilege  of  an  osten- 
sible neutral  character,  does  in  fact  place  himself  in  the  service  of  the 
enemy  state,  and  is  justly  to  be  considered  in  that  character.  Nor  let 
it  be  supposed  that  it  is  an  act  of  light  and  casual  importance.  The 
consequence  of  such  a  service  is  indefinite,  infinitely  beyond  the  effect 
of  any  contraband  that  can  be  conveyed. 

^  Unless,  therefore,  it  can  be  said  that  there  must  be  a  plurality  of 
offences  to  constitute  the  delinquency,  it  has  already  been  laid  down  by 
the  Superior  Court,  in  the  CongtiiiUion,  that  fraudulent  carrying  the 
despatches  of  the  enemy  is  a  criminal  act,  which  will  lead  to  condemna- 
tion. Under  the  authority  of  that  decision,  then,  I  am  warranted  to 
hold,  that  it  is  an  act  which  will  affect  the  vehicle,  without  any  fear  of 
incurring  the  imputation,  which  is  sometimes  strangely  cast  upon  this 
court,  that  it  is  guilty  of  interpokuions  in  the  laws  of  nations.  If  the 
court  took  upon  itself  to  assume  principles  in  themselves  novel,  it  might 
justly  incur  such  an  imputation ;  but  to  apply  established  principles  to 
new  cases  cannot  surely  be  so  considered.  All  law  is  resolvable  into 
general  principles.  The  cases  which  may  arise  under  new  combinations 
of  circumstances,  leading  to  an  extended  application  of  principles,  an- 
cient and  recognized  by  just  corollaries,  may  be  infinite ;  but  so  long  as 
the  continuity  of  the  original  and  established  principles  is  preserved 
pure  and  unbroken,  the  practice  is  not  new^  nor  is  it  justly  chargeable 
with  being  an  innovation  on  the  ancient  law ;  when,  in  fact,  the  court 
does  nothing  more  than  apply  old  principles  to  new  circumstances 

^  To  talk  of  the  confiscation  of  the  noxious  article,  the  despatchesy 
which  constitutes  the  penalty  in  contraband,  would  be  ridiculous. 
There  would  be  no  freight  dependent  on  it,  and  therefore  the  same 
precise  penalty  cannot,  in  the  nature  of  things,  be  applied.  It  becomes 
absolutely  necessary,  as  well  as  just,  to  resort  to  some  other  measure 
of  confiscation,  which  can  be  no  other  than  that  of  the  vehicle 

•*  The  general  rule  of  law  is,  that  where  a  party  has  been  guilty  of 
an  interposition  in  the  war,  and  is  taken  in  delicto,  he  is  not  entitled 
to  the  aid  of  the  court  to  obtain  the  restitution  of  any  part  of  his 
property  involved  in  the  same  transaction.     It  is  said  that  the  term 
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^  interposition  in  the  war '  is  a  verj  general  term,  and  not  to  be  loosely 
applied." 

Case  of  the  Susan,  6  Bob.  Adm.  Bep.  461,  note. 

^  The  Susan,  an  American  vessel,  captured  on  a  voyage  from  Bor- 
deaux to  New  York,  having  on  board  a  packet  addressed  to  the  Pre- 
fect of  the  Isle  of  France  (of  which  it  did  not  appear  that  it  con- 
tained more  than  a  letter,  providing  for  the  payment  of  that  officer's 
salary).  The  master  had  made  an  affidavit,  averring  his  ignorance 
of  the  contents,  and  stating  that  the  packet  was  delivered  to  him  by 
a  private  merchant,  as  containing  old  newspapers  and  some  shawls, 
to  be  delivered  to  a  merchant  at  New  York.  The  insignificance  of 
such  a  communication,  and  its  want  of  connection  with  the  political 
objects  of  the  war,  were  insisted  upon.  But  the  court  overruled  that 
distinction,  under  observations  similar  to  those  above  stated ;  and  on 
the  plea  of  ignorance  observed,  that,  without  saying  what  might  be  the 
efiect  of  a  case  of  extreme  imposition  practised  on  a  neutral  master, 
notwithstanding  the  utmost  exertions  of  caution  and  good  faith  on  his 
part,  it  must  be  taken  to  be  the  general  rule,  that  a  master  is  not  at 
liberty  to  aver  his  ignorance,  but  that,  if  he  is  made  the  victim  of 
imposition,  practised  on  him  by  his  private  agent,  or  by  the  govern- 
ment of  the  enemy,  he  must  seek  for  his  redress  against  them." 

Case  of  the  Caroline,  (from  which  citations  have  already 
been  made,)  6  Bob.  Adm.  Bep.  461-470. 

^  This  was  a  case  of  the  same  general  class  as  the  preceding,  on  the 
question  of  despatches,  found  on  board  of  an  American  ship,  which  had 
been  captured  with  a  cargo  of  cotton  and  other  articles,  on  freight  on  a 
voyage  from  New  York  to  Bordeaux.  In  this  case  the  despatches 
were  those  of  the  French  Minister  and  the  French  Consul  in  Amer- 
ica, going  to  the  departments  of  government  in  France." 

'^  Sir  W.  Scott In  this  case  a  distinction  was  taken,  very  briefly, 

in  the  original  argument,  which  I  confess  struck  me  very  forcibly  at  the 
moment,  that  carrying  the  despatches  of  an  ambassador,  situated  in  a 
neutral  country,  did  not  fall  within  the  reasoning  on  which  the  general 
principle  is  founded ;  and  I  cannot  but  say,  that  the  further  argument 
which  I  have  heard  on  that  point,  and  my  own  consideration  of  the 
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subject,  have  but  confirmed  the  impression  which  I  then  received  of 
the  solidity  of  this  distinction 

^  It  has  been  asked,  What  are  despatches  ?  To  which,  I  think,  this 
answer  may  safely  be  returned :  that  they  are  all  official  communica- 
tions of  official  persons  on  the  public  affairs  of  the  government.  The 
comparative  importance  of  the  particular  papers  is  immaterial,  since 
the  court  will  not  construct  a  scale  of  relative  importance,  which  in 
fact  it*  has  not  the  means  of  doing,  with  any  degree  of  accuracy,  or 
with  satisfaction  to  itself.     It  is  sufficient,  that  they  relate  to  the  public 

business  of  the  enemy,  be  it  great  or  small It  is  not  to  be 

said,  therefore,  that  this  or  that  letter  is  of  small  moment ;  the  true 
criterion  will  be.  Is  it  on  .the  public  business  of  the  state,  and  passing 
between  public  persons  for  the  public  service  ?     That  is  the  question. 

But  if  the  papers  so  taken  relate  to  public  concerns,  be  they 

great  or  small,  civil  or  military,  the  court  will  not  split  hairs,  and  con- 
sider their  relative  importance 

^  The  circumstances  of  the  present  case,  however,  do  not  bring  it 
within  the  range  of  these  considerations,  because  it  is  not  the  case 
of  despatches  coming  from  any  port  of  the  enemy's  territory,  whose 
commerce  and  communications  of  every  kind  the  other  belligerent  has 
a  right  to  interrupt.  They  are  despatches  from  persons  who  are  in  a 
peculiar  manner  the  favorite  objects  of  the  protection  of  the  law  of 
nations,  ambassadors,  resident  in  a  neutral  country,  for  the  purpose 
of  preserving  the  relations  of  amity  between  that  state  and  his  own 
government. 

"It  has  been  argued  truly,  that,  whatever  the  necessities  of  the 
negotiation  may  be,  a  private  merchant  is  under  no  obligation  to  be 
the  carrier  of  the  enemy's  despatches  to  his  own  country.  Certainly 
he  is  not:  and  one  inconvenience,  to  which  he  may  be  held  fairly 
subject,  is  that  of  having  his  vessel  brought  in  for  examination,  and 
of  the  necessary  detention  and  expense.  He  gives  the  captors  an 
undeniable  right  to  intercept  and  examine  the  nature  and  contents  of 
the  papers  which  he  is  carrying;  for  they  may  be  papers  of  an 
injurious  tendency,  although  not  such,  on  any  a  priori  presumption, 
as  to  subject  the  party  who  carries  them  to  the  penalty  of  confiscation, 
and  by  giving  the  captors  the  right  of  that  inquiry,  he  must  submit  to 
all  the  inconvenience  that  may  attend  it.  Ship  and  cargo  restored 
on  payment  of  cantors*  expense" 
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It  will  be  found,  we  think,  from  a  careful  examination  of 
these  opinions,  that  the  general  principle  applicable  to  the  case 
is,  that  the  subject  or  citizen  of  the  neutral  nation  may  not  do 
anjthing  directly  auxiliary  to  the  warlike  purposes  of  a  bel- 
ligerent, or,  as  it  is  expressed  in  other  words,  anything  which 
has  a  direct  tendency  to  promote  his  warlike  operations  ;  and 
that  the  transportation  of  agents  whose  business  is  to  promote 
or  facilitate  any  hostile  operations,  or  of  despatches  which 
have,  or  may  be  presumed  to  have,  a  hostile  character,  is  a 
rendition  of  aid  to  the  belligerent  which  justifies  the  capture 
of  the  persons  and  despatches,  and  if  done  with  knowledge, 
actual  or  constructive,  is  such  a  violation  of  neutrality  as  au- 
thorizes the  capture  and  confiscation  of  the  neutral  vessel. 

Speaking  of  the  right  of  search,  it  has  been  said :  "  The 
only  security  that  nothing  is  to  be  found  inconsistent  with 
amity  and  the  law  of  nations  is  the  right  of  personal  visita- 
tion and  search,  to  be  exercised  by  those  who  have  an  interest 
in  making  it."  We  have  here  another  expression  of  the  gen- 
eral principle  which  regulates  neutral  rights  and  duties.  It  is 
not  merely  that  the  neutral  is  not  warranted  in  carrying  this 
or  that  article,  or  this  or  that  person.  He  is  not  to  carry  any- 
thing which  is  inconsistent  with  the  amity  which  subsists 
between  his  nation  and  the  belligerent,  and  which  he  should 
maintain  toward  the  belligerent. 

Having  ascertained  the  principles  which  are  applicable,  we 
turn  again  to  the  facts  of  this  case.  Probably  no  one  doubts 
that  Messrs.  Mason  and  Slidell  were  the  public  agents  of  the 
Confederate  States,  charged  with  all  manner  of  duties  of  a  bel- 
ligerent character.  But  Great  Britain  may  reasonably  ask  for 
some  evidence  of  the  fact,  as  a  justification  for  their  removal 
from  the  Trent.  The  proof  will  doubtless  be  found  to  be 
abundant,  but  our  space  permits  only  two  or  three  sugges- 
tions. In  the  first  place,  there  is  the  message  of  Mr.  Davis,  in 
which  he  states  that  they  are  commissioned,  and  speaks  of 
them  as  "  Ministers,"  showing  them  to  be  public  agents  for 
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the  promotion  of  the  interests  of  the  revolutionary  govern- 
ment. 

In  the  next  place,  there  is  a  conclusive  presumption  that 
their  agency  was  of  a  belligerent  character,  because  the  people 
of  the  Confederate  States,  being  in  rebellion,  waging  a  civil 
war,  and  acknowledged  only  as  a  belligerent  power,  whatever 
is  to  be  done  for  their  success  is  necessarily  of  a  belligerent 
character.  The  voyage  of  their  agents  to  Europe  was  ^'  di- 
rectly auxiliary  to  the  warlike  purposes  "  of  the  Confederacy, 
and  as  hostile  as  if  they  had  been  officers  or  soldiers  on  their 
way  to  aid  the  enemy.  An  attempt  merely  to  procure  an  ac- 
knowledgment of  the  independence  of  the  Confederate  States, 
while  the  United  States  are  surrounding  them  with  forces  by 
land  and  sea,  is  of  itself  an  act  of  hostility  to  the  United 
States.  The  object  could  only  be  encouragement  and  aid  in 
the  prosecution  of  the  war,  as  there  is  no  practical  indepen- 
dence. 

Similar  remarks  apply  to  the  despatches.  That  such  docu- 
ments were  on  board  is  not  now  concealed.  The  failure  of 
Captain  Wilkes  to  find  thiam  has  been  a  matter  of  exultation. 
Lieutenant  Fairfax  was  not  bound  to  search  for  them  affcer  the 
captain  of  the  Trent  refused  to  show  his  passenger  list  or  to 
give  any  information.  He  might  well  suppose  that  they  were 
then  beyond  reasonable  search,  perhaps  concealed  by  some  of 
the  ladies  connected  with  the  agency,  in  what  the  Boston  Post, 
speaking  of  the  secret  transmission  of  traitorous  correspond- 
ence by  Secession  ladies  in  the  vicinity  of  Washington, 
termed  ^^  the  holy  precincts  of  their  nether  garments."  The 
Confederate  States  had  no  minister,  nor  any  consul,  in  Eu- 
rope ;  but  they  had  agents  there  actively  attempting  to  pro- 
cure an  acknowledgment  of  their  independence,  and  engaged 
in  purchasing  and  transmitting  munitions  of  war  to  the  South- 
em  ports.  The  despatches,  then,  must  be  presumed  to  relate 
to  these  subjects. 

The  &ct  that  the  voyage  of  the  neutral  vessel  was  from  one 
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neutral  port  to  another  would  not  have  exempted  these  per- 
sons from  capture,  even  if  they  had  been  ambassadors  firom  a 
recognized  nation,  their  mission  being  of  a  hostile  character. 
AfarHori,  it  cannot  exempt  them  when  they  ace  mere  agoiita. 
The  character  of  hostility  which  necessarily  attaches  to  them 
as  the  public  agents  of  a  mere  belligerent  power,  prooeediAg 
with  despatches  which  from  the  nature  df  the  case  must  be 
presumed  to  be  to  hostile  agents  and  for  hostUe  purposes^ 
shows  a  right  to  capture  them,  even  if  an  ambassador  mii^ 
be  exempted  on  such  a  voyage  because  he  was  a  ^^middUh 
man."  We  haYC  the  distinct  opinion  of  Sir  William  Soott  that 
the  transportation  of  civilians  may  be  ground  of  forfeiture. 

The  neutral  vessel  was  rendering  aid  in  the  accompKab- 
ment  of  these  hostile  purposes,  just  as  much  as  she  would 
have  been  if  her  voyage  had  been  direct  from  the  beUigwent 
port  The  neutral  right,  therefore,  cannot  protect  the  hostile 
agent,  whether  there  was  or  was  not  knowledge.  The  want 
of  knowledge  might  protect  the  vessel.  But  here  was  ample 
evidence  to  charge  the  captain  of  the  Trent  with  full  knowt 
edge  of  the  character  of  hostility;  and  it  may  probably  be 
shown  that  the  embarkation  at  Havana  was  with  sufficient 
pomp  and  circumstance  to  constitute  plenary  evidence,  if 
there  were  no  other.* 

The  Trent  was  a  private  passenger  packet,  with  the  advan- 
tage of  a  contract  to  carry  the  mails.  She  was  a  oommon 
carrier  of  passengers,  and  perhaps  of  goods  also,  but  had  no 
more  of  the  character  of  a  government  vessel  than  the  rail- 
road car  which  carries  the  mail  and  tiie  mail-agent,  under  a 
contract  with  the  postmaster-general,  has  the  character  of  a 
government  vehicle.  She  was  therefore  liable,  under  the 
circumstances,  to  capture,  and  to  confiscation  also. 

But  here  comes  another,  and  it  would  seem,  from  recent 
suggestions,  the  main  point  to  be  considedred.    The  Trent  was 

*  Qm  Appndix^  Note  B. 
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not  otptured.  It  is  said  that  for  ibis  reason  tho  ptroceedings 
are  all  iiregular,  and  that  a  demand  for  a  deliyery  of  the 
prisoners  is  to  be  made  by  the  Britidi  government,  founded 
apon  the  neglect  to  make  the  capture^  and  the  consequent 
lack  of  anj  proof  of  a  right  to  take  the  persons.  This  is  quite 
loo  narrow  a  view  of  the  matter,  and  we  shall  not  believe,  until 
we  have  demonstrative  aasuranoe,  that  the  law  officers  of  the 
Grown  wiU  place  themselves  upon  such  a  small  and  slippery 
ibundatioa.  We  shall  not  enlarge  upon  the  ill  grace  with 
which  Great  Britain  would  urge  the  objection,  not  that 
Mason  and  Slidell  could  not  be  taken,  but  that  Captain 
Wilkes  did  not  capture  the  steamer,  send  her  in  for  trial  and 
eonfiscation,  and  in  so  doing  delay  her  Majesty's  mails,  and  de- 
range the  business  of  all  the  passengers  and  others  concerned 
in  the  regular,  trip  of  the  vessel, — that  there  was  therefore 
no  adjudication  of  a  prize  court  to  show  that  the  persons  could 
be  captured,  and  no  other  evidence  would  be  received.  Nor 
need  we  show  what  a  gross  outrage  it  would  be  to  fasten  a 
quarrel  upon  the  nation  whose  officer  had  been  guilty  of  such 
an  act  of  comity  and  &vor.  If  blood  ever  cries  to  Heaven  for 
vengeance,  it  would  be  the  blood  shed  in  a  war  having  such  a 
foundation.  And  if  all  Ohristendom  did  not  cry,  Shame !  it 
would  show  that  the  part  of  it  which  failed  in  the  performance 
of  that  duty  to  humanity  had  lost  all  consciousness  of  the 
diflference  between  right  and  wrong.  Such  a  failure  to  do 
Great  Britain  an  iiyury  may  possibly  be  made  a  pretext  for 
war.  It  can  never  be  the  foundation  of  a  point  of  honor ^ 
requiring  an  apology. 

But  it  is  argued,  that  in  no  other  way  than  by  sending  in 
the  vessel  can  it  be  shown  by  regular,  proof  that  the  right  to 
seize  these  persons  existed ;  and  therefore,  that,  by  reason  of 
the  failure  to  send  in  the  vessel,  we  cannot  establish  the  right 
of  seizure.  It  is  alleged  that  it  has  always  been  the  law  of 
the  world,  that  every  cruiser  making  a  seizure  on  board  of  a 
vessel  shall  bring  the  vessel  in,  and  subject  the  lawfulness  of 
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the  seizure  to  adjudication  in  a  prize  court ;  and  that  there  is 
one  excuse  only,  and  that  is  a  want  of  force  on  the  part  of 
the  captors  to  man  the  prize.  Very  well,  we  have  one  case, 
then,  in  which  it  is  not  necessary  to  establish  the  right  to  seize, 
by  the  decision  of  a  prize  court.  Now  suppose  that  Captain 
Wilkes  had  seized  the  despatches,  and,  taking  them  and 
Messrs.  Mason  and  Slidell  on  board  of  the  San  Jacinto,  (as 
we  suppose  he  had  a  right  to  do,  for  safety,  if  he  had  a  right 
to  seize  the  Trent,)  had  then  put  a  prize  crew  on  board  of  her, 
and  that  she  had  afterward  foundered  at  sea,  or  been  cap- 
tured by  a  Confederate  privateer.  The  proceedings  in  ad- 
miralty for  confiscation  are  in  rem;  and  ihe- thing  being  gone, 
no  evidence  of  the  right  to  seize  could  be  had  through  the 
adjudication  of  a  prize  court.  This  would  not  have  discharged 
the  persons,  nor  forfeited  the  right  to  withhold  the  despatches. 
Here,  then,  seems  to  be  another  case. 

We  readily  admit  that  the  officer  making  a  seizure  cannot 
confiscate  the  property.  If  a  judgment  of  confiscation  is 
sought,  the  property  must  be  libelled.  The  vessel  is  sent  in 
as  prize,  and  because  she  is  prize,  and  is  to  be  disposed  of  as 
prize ;  and  not  because  she  is  necessary  as  evidence.  Evidence 
other  than  that  found  on  board  the  vessel  may  be  received. 
(6  Robinson,  351,  Oase  of  the  Romeo.) 

But  we  have  seen  by  the  opinion  of  Sir  William  Scott,  that 
despatches  are  not  the  subject  of  confiscation  ;  and  it  is  at  least 
equally  clear  that  Messrs.  Mason  and  Slidell  are  not  so.  If 
the  vessel  had  been  sent  in,  there  could  not  have  been  any  pro- 
ceeding  in  the  prize  court  against  them  or  the  despatches,  and 
of  course  no  judgment  against  either.  It  is  true  that,  the  vio- 
lation of  neutrality  by  the  transportation  of  the  persons  and 
of  the  despatches  being  the  alleged  ground  of  the  seizure 
and  of  the  claim  of  forfeiture,  the  question  whether  the  per* 
sons  were  to  be  regarded  as  hostile  agents,  whether  the  de- 
spatches were  of  a  hostile  character,  and  all  other  questions 
affecting  the  right  to  seize,  would  be  directly  before  the  court. 
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and  would  be  determined  there, /or  the  purposes  of  that  case  ; 
that  isj  for  the  purpose  of  deciding^  whether  the  vessel  was 
liable  to  confiscation  or  seizure j  but  no  further.  The  judgment 
of  the  prize  court  would  not  operate  upon  the  persons  or  papers. 
While,  upon  the  ordinary  principles  of  law,  in  the  absence 
of  fraud  or  gross  mistake,  Great  Britain  would  be  bound  to 
respect  and  abide  bj  the  decree  of  the  court,  so  far  as  regarded 
the  vessel,  as  the  United  States  have  done  in  relation  to  the 
decisions  of  Sir  William  Scott,  there  would  be  nothing  in  the 
judgment  of  the  court  to  prevent  that  government  from  claim- 
ing of  the  United  States  the  persons  and  papers,  on  evidence 
to  be  adduced  in  support  of  the  claim,  if  it  was  believed  that 
the  opinion  of  the  prize  court  was  erroneous. 

The  distinction  between  evidence  necessary  to  prove  an 
issue,  and  the  matter  in  issue,  is  familiar  to  every  sound  law- 
yer. A  man  is  indicted  for  stealing  the  property  of  A.  B.,  and 
in  order  to  procure  a  conviction  it  must  be  proved,  to  the  sat- 
isfaction of  the  jury,  that  the  property  alleged  to  have  been 
stolen  was  the  property  of  A.  B.,  and  this  being  done,  the  de- 
fendant is  convicted.  But  this  will  not  prevent  C.  D.  from 
afterward  sustaining  a  suit,  to  recover  the  property  or  its 
value,  on  evidence  that  it  in  fact  belonged  to  him.  It  may  be 
said  that  the  reason  is,  that  C.  D.  was  not  a  party  to  the  pro- 
ceedings under  the  indictment,  and  so  not  bound  by  the 
proceeding  there ;  but  that  in  the  prize  court,  where  the  pro- 
ceedings are  in  rem,  aU  persons  interested  in  the  property  are 
regarded  as  parties,  and  bound  by  the  decree.  Admit  it.  But 
they  are  parties  only  as  to  the  matter  in  issue,  and  not  as  to 
the  evidence ;  and  they  are  bound  therefore  only  so  far  as  the 
judgment  goes,  that  is,  by  the  confiscation  of  the  vessel. 

We  claim,  then,  to  have  shown  that  the  seizure,  and  even  the 
confiscation,  of  the  vessel  would  have  determined  nothing  in 
relation  to  Messrs.  Mason  and  Slidell,  except  for  the  purpose 
of  the  inquiry,  Prize  or  not  prize  ?  that  the  judgment  in  the 
prize  court  would  in  no  wise  have  operated  upon  them ;  and 
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that  the  opinion  which  that  court  entertained,  so  far  from  be- 
ing condusiye  on  the  British  goyemment  in  relation  to  their 
capture,  would  not,  in  a  legal  point  of  view,  be  eren  prima  fiieis 
evidence.  In  a  diplomatic  correspondenoe  between  Uiat  goT- 
emment  and  the  United  States,  it  mighty  if  it  existed,  be  used 
as  evidence ;  but  other  evidence  would  be  equally  admisBibto 
on  either  side.  On  the  other  hand,  the  judgment  ci  the  priie 
court  releasing  the  vessel,  based  upon  the  expre^ed  opinion 
of  the  judge  that  tiie  persons  were  not  liable  to  capture;  and 
that  the  neutral  vessel  was  in  the  regular  exercise  of  her 
rights,  while  it  may  have  furnished  ground  for  an  applieatkxi 
to  the  government  for  their  discharge,  would  not  have  be^i 
legal  evidence  of  a  right  to  their  liberty. 

We  maintain,  therefore,  that  all  questions  respecting  the 
legality  of  the  seizure  of  persons  on  board  of  neutral  veesels^ 
80  far  as  they  affect  the  persons  themselves,  or  the  relations  of 
the  government  to  which  they  belong  and  that  malring  the 
seizure,  are  either  legal  questions  for  courts  of  common4aw 
jurisdiction,  oit  political  questions  to  be  settied  by  negotiation, 
if  they  can  be  settied  in  that  mode. 

If  these  positions  are  correct,  the  conclusion  cannot  be  es- 
caped that  the  capture  of  the  vessel  was  not  necessary,  either 
as  matter  of  substance  or  of  form,  in  order  to  justify  the  cap- 
ture of  the  persons.  ^^Lex  neminem  cogit  ad  vana  seu  ffw- 
tiliaJ*    ^^  Utile  per  inutile  non  vUiatur.^* 

But  it  may  be  asked.  Has  the  captain  of  a  belligerent 
cruiser  a  right  to  overhaul  the  merchant-vessel  of  a  neutral 
nation,  and  take  men  out  of  her,  on  the  plea  that  they  are 
enemies,  without  any  adjudication  as  to  the  right  to  make  the 
capture  ?  We  answer,  Certainly,  if  he  can  make  proof  of  the 
right  afterward.  There  can  be  no  adjudication  at  the  time. 
He  does  it  on  his  responsibility  and  the  responsibility  of  his 
government,  if  the  right  cannot  be  established.  If  he  may 
seize  vessel,  crew,  cargo,  and  passengers  on  this  responsibility, 
and  send  them  all  into  port,  surely  he  may  seize  the  hostile 
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passengers  who  give  occasiou  for  the  capture.  In  fact,  if 
Oaptain  Wilkes  had  seized  the  vessel,  it  would  have  been  his 
duty  to  take  Messrs.  Mason  and  Slidell  on  board  his  own 
vessel  for  security,  and  on  his  arrival  to  report,  and  deliver 
them  into  the  custody  of  the  government,  which  might  at 
once  have  released  them,  and  this  without  affecting  the  pro- 
ceedings against  the  vessel. 

Farther,  a  party  who  has  a  right  may  waive  that  right ; 
certainly,  if  others  are  not  thereby  prejudiced.  The  only 
parties  interested  in  favor  of  the  capture  of  the  Trent  were 
the  United  States  and  the  officers  and  crew  of  the  San  Ja- 
cinto. Captain  Wilkes,  in  behalf  of  the  United  States,  and 
for  himself,  his  officers,  and  crew,  waived  the  right  to  make 
the  capture;  and  the  government  has  sanctioned  that  pro- 
ceeding.   Is  Great  Britain  prejudiced? 

The  speeches  at  the  banquet  of  the  Lord  Mayor  of  London 
certainly  did  not  indicate  a  rupture  of  the  friendly  relations 
between  the  United  States  and  Great  Britain  within  a  very 
short  period ;  but  it  must  be  admitted  that  this  furnishes  no 
absolute  assurance. 

If  Great  Britain  insists  upon  the  delivery  up  of  the  pris- 
oners, and  the  Cabinet  at  Washington  surrender  them  upon 
the  ground  that  the  demand  is  a  distinct  abandonment  of  the 
doctrines  which  she  and  her  prize  courts  have  heretofore  so 
persistently  maintained^  the  people  will  acquiesce,  and  she 
may  yet  believe  that  she  has  gained  nothing  by  the  course 
thus  pursued.  If  she  demand  an  apology  because  the  United 
States  have  merely  followed  out  those  doctrines,  we  venture 
the  opinion  that  she  will  not  get  it. 


APPENDIX. 


Note  A.    Page  32. 


The  United  States  have  for  a  long  period,  in  treaties  and  otherwise, 
endeavored  to  procure  the  introduction  of  certain  principles  into  the 
law  of  nations,  different  from  those  heretofore  held  bj  Great  Britain, 
respecting  the  rights  of  neutrals,  —  among  them,  the  principle  that  the 
neutral  flag  should  cover  the  property  of  an  enemy  not  contraband  of 
war.  The  Congress  at  Paris  in  1856  adopted  this  with  other  princi- 
ples ;  and  the  United  States  having  offered  to  become  a  party  to  that 
adoption,  the  principle  may  perhaps  be  recognized  hereaAer,  although 
the  accession  of  the  United  States  to  the  declaration  of  the  Congress  at 
Paris  has  not  been  received. 


Note  B.    Page  66. 

The  following  extracts  show  that  Dr.  Phillimore  recognizes  the  right 
of  the  belligerent  to  search  and  seize  where  the  voyage  is  from  one 
neutral  port  to  another  neutral  port.  He  puts  that  as  a  case  where 
there  is  less  to  excite  the  vigilance  of  th^  master  of  the  neutral  vessel, 
and  one  where  some  allowance  should  be  made  for  any  imposition  prac- 
tised on  him. 

^  It  is  indeed  competent  to  those  intrusted  with  the  care  of  the  ship  on 
board  of  which  such  despatches  are  found,  to  discharge  themselves  from  the 
imputation  of  being  concerned  in  the  knowledge  or  management  of  the  trans- 
action. But  the  presumption  is  strong  against  the  ignorance  of  the  master  of 
the  snip ;  and  when  he  has  knowingly  taken  on  board  a  packet  or  letter  ad- 
dressed to  a  public  officer  of  a  belligerent  government,  the  plea  of  the  insig- 

10 


74 

nificance  of  the  communication,  and  its  want  of  connection  with  the  political 
objects  of  the  war,  will  not  avail  him ;  nor,  except  perhaps  in  an  extreme 
case  of  impoffltion  practised  upon  him,  will  the  plea  of  ignorance  of  the  con- 
tents of  the  despatches  avail  him :  his  redress  must  be  sought  against  the  per- 
son whose  agent  or  carrier  he  w^. 

**  With  ftspect  to  such  a  case  as  might  exempt  the  carrier  of  despatches 
from  the  usual  penalty,  it  is*  to  be  observed  that  toliere  the  commencement  of 
the  voyage  is  in  a  neutral  country,  and  to  terminctte  at  a  neutral  port,  or  at  a 
port  to  which,  though  not  neutral,  an  open  trade  is  allowed,  in  such  case  there 
is  less  to  excite  the  vigilance  of  the  master ;  and  therefore  it  may  be  proper 
to  make  some  allowance  for  any  imposition  which  may  be  practised  on  him. 
But  where  the  neutral  master  receives  papers  on  board  in  a  hostile  port,  he 
receives  them  at  his  own  hazard,  and  cannot  be  heard  to  avow  his  ignorance 
of  a  &ct  with  which,  by  due  inquiry,  he  might  have  made  himself  acquainted.** 
—  3  PhiU.  Int  Law,  374  (published  in  1857). 

It  may  be  admitted  that  in  such  case,  if,  without  knowledge  on  the 
part  of  the  master,  and  with  nothing  to  excite  suspicion,  he,  in  the  or- 
dinary course  of  his  business,  carries  contraband  goods  intended  for  a 
belligerent,  or  the  officers,  soldiers,  agents,  or  despatches  of  a  bellige- 
rent, this  should  not  furnish  cause  for  the  confiscation  of  the  vessel. 
Bat  neither  the  fact  that  the  immediate  transit  was  from  one  neutral 
port  to  another,  nor  the  want  of  knowledge  of  the  master,  furnishes  a 
reason  why  the  contraband  goods  intended  for  the  belligerent,  or  the 
persons  in  his  service,  or  his  despatches,  should  have  active  transporta- 
tion, for  the  purposes  of  the  war,  by  the  neutral  vessel,  and  at  the  same 
time  inmiunity  from  capture  because  of  her  neutrality.  The  vessel 
cannot  be  regarded  as  the  territory  of  the  neutral  under  such  circum- 
stances, for  territory  is  not  a  vehicle  of  transportation. 
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THE  REBELLION  AND  THE  WAR. 


[From  the  North  American  Review,  for  October,  1862.] 


1.  An  Ordinance  to  dissolve  the  Union  between  the  State  of 
South  Carolina  and  other  States  united  with  her  under  the 
Compact  entitled  ^'  3%6  Constitution  of  the  United  States 
of  America^*  passed  unanimously  at  1.16  6* clocks  P.  M.j 
December  20,  1860.    Charleston  Mercury  Extra. 

2.  Message  of  President  Davis.  National  Intelligencer,  May 
7, 1861. 

3.  Speech  of  Hon.  J.  A.  McDouoall,  of  California^  on  the 
Confiscation  of  Property^  delivered  in  the  Senate  of  the 
United  States,  March  12, 1862.     Washington.     1862. 

4.  The  Prayer  of  Twenty  Millions.  Letter  from  Horace 
Greelet  to  Abraham  Lincoln,  President  of  the  United 
States.    New  York  Tribune,  August  20, 1862. 

5.  Letter  from  President  Lincoln  to  Horace  Greeley.  New 
York  Tribune,  August  23, 1862. 

We  have  placed,  the  title  of  the  Ordinance  of  Secession  by 
the  ConTention  of  South  Carolina  at  the  head  of  this  article, 
not  only  because  it  was  the  first  in  time,  but  also  because  it 
shows  the  form  and  manner  in  which  it  has  been  supposed 
that  secession  was  to  be  accomplished.  For  this  last  reason,  as 
it  is  very  brief,  we  copy  it  entire,  in  these  words,  to  wit :  — 


^  We,  the  people  of  the  State  of  South  Oarolina,  in  conyentioa  aaseiiH 
bled,  do  declare  and  ordain,  and  it  is  hereby  declared  and  ordained,  — 

^  That  the  ordinance  ordained  by  us  in  convention  on  the  23d  day 
of  May,  in  the  year  of  our  Lord  1788,  whereby  the  Constitution  of  the 
United  States  of  America  was  ratified,  and  also  all  acts  and  parts  of 
acts  of  the  General  Assembly  of  this  State  ratifying  amendments  of 
the  said  Constitution,  are  hereby  repealed ;  and  that  the  Union  now 
subsisting  between  South  Carolina  and  other  States  under  the  name 
of  '  The  United  States  of  America '  is  hereby  dissolved.'' 

It  will  be  observed  that  it  appears  as  a  simple  repeal,  or 
attempt  to  repeal,  the  ordinance  by  which  the  people  of  the 
State  ^adopted  the  Constitution  of  the  United  States,  thereby 
uniting  with  the  people  of  the  other  States  in  the  establish- 
ment of  a  general  govemment  oyer  the  whole.  This  attempt 
to  repeal  an  act  which  is  in  its  very  nature  irrepealable  has 
been  followed  substantially  in  the  other  seceding  States,  with 
such  difference  of  formula  as  the  difference  of  circumstanoes 
under  which  they  entered  into  the  Union  required.  We  shall 
have  occasion  to  note  hereafter,  on  the  supposition  that  the 
repeal  could  be  legally  and  constitutionally  operatiye,  that 
some  of  the  important  incidents  and  consequences  which  have 
been  claimed  as  attaching  to  it  are  but  mere  unjust  demands 
and  exactions  upon  the  United  States. 

That  part  of  the  Message  of  Jefferson  Davis  to  the  Confed- 
erate Congress  which  relates  to,  and  endeavors  to  explain  and 
assert  the  legal  validity  of,  the  so-called  right  of  secession,  we 
reviewed^  in  an  article  on  that  subject,  in  our  number  for 
April,  1861.  We  recur  to  the  Message  for  the  purpose  of 
examining  the  reasons  which  are  supposed  to  justify  the  actual 
secession,  arising  from  wrongs  and  grievances  on  the  part  of 
the  United  States  prior  thereto.  Those  reasons  are  set  forth 
at  large  in  an  extract  frt>m  the  document  in  the  article  just 
mentioned.  This  Message  to  the  Confederate  Congress  was 
designed  to  sum  up  in  plausible  phraseology  the  particulars 


ai  the  several  bills  of  indictment  which  the  seceding  States 
deemed  fhemselyes  authorized  to  prefer  against  the  United 
States ;  and  a  reference  to  these  specifications  is  sufficient, 
therefore,  to  show  the  character  of  the  rebellion  in  its  incep- 
tion, as  set  forth  by  its  own  leaders.  The  allegations  against 
the  Northern  States  and  the  people  of  those  States  seem  to 
resolve  themselves  into  five  particulars :  — 

1.  The  rise  and  growth  in  the  Northern  States  of  a  polit- 
ical school  which  has  persistently  claimed  that  the  government 
formed  by  the  Constitution  was  not  a  compact  between  States, 
to  secure  the  blessings  of  liberty  and  independence  against 
foreign  aggression,  but  was  in  efiect  a  national  government  set 
up  above  and  over  the  States. 

2.  The  imposition  of  burdens  on  commerce,  as  a  protection 
to  the  manufacturing  and  shipping  interests  of  the  North. 

8.  The  assertion  at  the  North,  as  an  undeniable  axiom,  that 
the  theory  of  the  Constitution  requires  that  in  all  cases  the 
majority  shall  govern. 

4.  A  persistent  and  organized  system  of  hostile  measures 
against  the  rights  of  the  owners  of  slaves  in  the  Southern 
States. 

5.  The  organization  of  a  great  party  for  the  purpose  of  ob- 
taining the  administration  of  the  government,  with  the  avowed 
object  of  using  its  power  for  the  total  exclusion  of  the  Slave 
States  from  all  participation  in  the  benefits  of  the  public  do- 
main, and  of  surrounding  them  entirely  by  States  in  which 
slavery  should  be  prohibited ;  and  *the  success  of  the  party, 
thus  organized,  in  the  election  of  its  candidate  for  the  Presi- 
dency. 

It  is  to  be  remarked,  that  much  of  the  matter  of  grievance 
consists  of  speeches,  of  dogmas,  and  of  laws  relating  to  persons 
claimed  as  fugitive  slaves  which  were  never  executed,  and 
that  little  of  actual  injury  is  set  forth,  unless  it  be  found  in 
the  election  of  President  Lincoln,  who  was  not  the  Southern 


candidate.  This  recital  of  Southern  grievanccB  and  wrongs, 
in  the  official  Message  to  the  Confederate  Congress,  cuts  a 
very  sorry  figure  hy  the  side  of  "  the  glittering  generalitieB  of 
the  Declaration  of  Independence." 

The  first  and  third  of  these  charges  may  be  disposed  of  in 
a  few  sentences.  How  far  the  organization  of  the  government 
had  other  objects  than  that  of  securing  the  people  against  ' 
foreign  aggression,  may  readily  be  seen  by  referring  to  those 
parts  of  the  Constitution  which  grant  powers  to  Congress, 
and  prohibit  action  by  the  States  in  certain  cases.  These 
parts  show  very  conclusively  that  the  attempt  of  Mr.  Davis 
to  represent  the  government  of  the  United  States  as  one 
created  solely,  or  mainly,  "  to  secure  the  blessings  of  liberty 
and  independence  against  foreign  aggression,"  is  a  gross  mis- 
representation. To  this  it  may  be  added,  that  the  notion  of 
a  national  government,  which  is  charged  upon  a  political 
school  of  the  Northern  States,  has  been  equally  the  notion  of 
many  learned,  wise,  and  popular  men  in  the  Southern  States. 
Edmund  Randolph,  one  of  the  deputies  of  Virginia,  laid  bo- 
fore  the  Convention  which  framed  the  Constitution  sundry 
propositions  "  concerning  the  American  Confederation  and 
the  establishment  of  a  national  government,"  May  29th, 
1787,  in  the  form  of  resolutions.  These  resolutions  provide 
for  the  establishment  of  a  "  national  legislature,"  "  a  national 
executive,"  and  "  a  national  judiciary."  The  principles  of 
these  resolutions  entered  very  largely  into  the  construction 
of  the  Constitution  as  subsequently  adopted. 

We  .are  not  aware  that  the  democratic  dogma,  that  the  ma- 
jority of  the  people  must  govern  in  a  republic,  was  more 
universally  accepted  at  the  North  than  at  the  South,  until  it 
appeared  from  the  increase  of  population  that  the  North 
would  soon  not  only  have  such  majority,  but  perhaps  would 
be  disposed  to  apply  the  principle.  From  the  time  it  became 
probable  that  the  South  woiild  lose  the  ascendency  which  had 


long  been  enjoyed,  —  partly  by  means  of  the  representation 
based  upon  their  slaves,  and  partly  by  the  co-operation  of  the 
Democratic  party  at  the  North,  —  the  dogma  that  tlie  majority 
of  the  people  had  the  right  to  rule  became  very  distasteful  to 
the  leading  Southern  politicians ;  but  we  must  admit  our  sur- 
prise to  see  this  ^gravely  put  forth  as  one  of  the  grievances 
which  in  a  republican  government  requires  revolution  or 
secession. 

The  second,  fourth,  and  fifth  specifications  of  grievance  in 
Mr.  Davis's  Message  —  to  wit,  the  protection  to  manufactures 
and  the  opposition  to  slavery  —  require  a  more  extended  notice. 
Whoever  attempts  to  judge  respecting  the  merits  or  demerits 
of  the  rebellion,  must  not  commence  his  investigation  at  the 
election  of  Mr.  Lincoln  ;  nor  at  the  passage  of  any  tariff*  law, 
even  as  far  back  as  that  of  1824;  nor  at  the  agitation  of 
Garrison  and  his  compeers,  Foster,  Pillsbury,  the  Abbys  Kelly 
and  Folsom,  and  Wendell  Phillips,  respecting  slavery;  nor 
at  the  passage  of  Personal-Liberty  Laws  in  several  of  the 
States ;  nor  at  the  recent  opposition  to  the  extension  of  slavery 
into  the  Territories ;  nor  even  at  the  struggle  against  the  ad- 
mission of  new  States  without  a  prohibition  of  slavery  therein,, 
as  in  the  case  of  Missouri,  in  1819  and  1820.  The  founda- 
tion of  the  present  cotitroversy  between  the  Southern  and  the 
Northern  people  dates  farther  back  than  all  these. 

How  the  imposition  of  burdens  on  commerce  would  protect 
any  shipping  interest,  the  writer  of  the  Message  does  not  ex- 
plain; but  we  let  that  pass.  The  gravamen  of  the  whole 
charge  respecting  protective  duties  is  founded  on  the  most 
gross  misrepresentation.  The  protective  policy  had  its  origin 
with  the  South,  and  the  Northern  people  adopted  it  only  when 
their  industry  had  been  driven  into  channels  which  required 
it.  That  they  have  since  been  in  favor  of  it  furnishes  no  just 
ground  of  complaint  against  them.  For  a  long  period  after 
the  Revolution,  the  people  of  the  North  were  mostly  agricul- 
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turistSy  except  upon  the  seaboard,  where  there  were  shipping 
interests  of  great  magnitude. 

There  were  extensive  household  manufSftctures  of  cotUm 
and  wool,  mainly  for  home  consumption.  The  first  protec- 
tive duty  was  a  specific  duty  of  three  cents  a  pound  on  cot- 
ton, to  encourage  the  production  of  that  article  in  South 
Carolina  and  Georgia,  and  this  burden  was  borne  by  tiie 
manufacturers  and  consumers  of  the  North.  The  embaigOy 
which  struck  almost  a  death-blow  to  the  shipping  interest  of 
New  England,  was  a  Southern  rather  than  a  Northern  meas- 
ure. The  protective  tarifi*  of  1816  was  Mr.  Calhoun's  tariff^ 
passed  by  Southern  votes, — justified,  we  admit,  to  some  ex- 
tent, in  order  to  preserve  large  manufacturing  interests  which 
had  grown  up  during  the  war.  When  it  was  found  that  ihe 
Northern  people,  accommodating  their  industry  to  the  state  of 
things  which  -had  been  forced  upon  them,  were  deriving  a 
greater  benefit  from  manufactures  than  the  South,  slave  labor 
being  ill  adapted  to  that  branch  of  industry,  a  change  came 
over  the  spirit  of  the  Southern  dream,  and  a  protective  tariff 
was  found  to  be  a  Northern  invention,  and  a  great  political 
grievance.  It  is  not  wonderful  that  the  North,  which  had 
been  obliged  to  change  the  course  of  its  industry  by  reason  of 
non-intercourse,  embargo,  and  war,  should  not  have  been 
ready  to  change  back  again,  to  the  destruction  of  the  interests 
which  had  been  brought  into  existence  and  fostered  by  those 
measures. 

The  amount  of  the  losses  of  slaves  occasioned  by  all  the 
Personal-Liberty  Laws  of  the  States,  and  all  the  efforts  of  ^^  Lib> 
orators  **  and  ^^  Heralds  of  Freedom,"  and  of  Abolitionists  in 
Congress  and  elsewhere,  up  to  the  time  of  this  present  war- 
fare, will  not  begin  to  compare  with  the  pecuniary  losses  of 
the  Northern  States,  at  different  tmies,  in  their  navigation 
and  their  manufeu^turing  interests,  occasioned  by  Southern 
measures  and  Southern  votes. 


The  alleged  inequality  of  the  tariff  is  not  admitted.    The 
South  has,  as  we  believe,  had  as  great  a  measure  of  protection 
for  an  products  which  by  reason  of  foreign  competition  re- 
quired it,  as  the  North.    Supposing,  however,  that  an  inequal^ 
ity  has  .existed,  by  reason-  of  which  the  South  has  paid  a 
greater  share  of  ^duties  than  the  North,  there  has  been  no 
injustice,  because  the  revenue  of  the  country  is  derived  mainly 
from  the  duties  imposed  on  importations,  instead  of  direct 
taxation,  from  which  source  it  was  originally  expected  that 
Ae  revenue  would  be  derived,  and  of  which  the  Slave  States 
were  by  agreement  to  pay  an  unequal  proportion,  on  account 
of  their  unequal  representation  in  Congress.    No  tariff  can 
operate  with  perfect  equality.    Taxation  in  any  form  never 
does  so.    K  the  relative  proportion  paid  by  the  Slave  States  in 
Ae  shape  of  duties,  and  of  increase  of  price  in  consequence 
of  duties,  is  not  greater  than  the  relative  proportion  of  those 
States  would  be  if  the  revenue  were  raised  by  direct  taxation, 
under  an  apportionment  of  that  taxation  which  should  em- 
brace three  fifths  of  their  slaves,  according  to  the  provision  of 
the  Constitution, —  and  the  revenue  raised  by  the  duties  is 
graduated  by  the  wants  of  the  government  for  its  annual  ex- 
penditure, as  has  been  the  design  that  it  should  be  for  many 
years  past,  —  then  we  say  that  those  States  have  no  just  cause 
of  complaint  on  that  score.    We  shall  see  this  more  clearly  as 
we  proceed.    It  certidnly  cannot  be  shown,  that,  of  all  the  du- 
ties, the  Slave  States  have  borne  as  large  a  share  as  they  must 
have  paid  of  direct  taxes  had  the  revenue  been  raised  in  that 
manner.    It  must  be  borne  in  mind,  that  the  duties  assessed  on 
importations  are  often  borne  by  the  producer,  and  not  by  the 
consumer.    A  memorable  instance  of  this  may  be  found  in 
the  duty  on  molasses,  imposed  by  the  tariff  of  1828,  which  was 
inserted  in  the  bill  by  Southern  votes,  because  it  was  supposed 
it  would  make  the  bill  so  distasteful  to  the  North  as  to  defeat 
it.    The  North  took  it,  "  drugged  as  it  was,"  and  the  price 
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was  not  materially  increased.  The  tariff  of  1842  discarded  to 
a  great  extent  protective  duties,  and  they  have  hardly  been 
heard  of  as  a  cause  of  complaint  for  several  years,  a  better 
subject  for  agitation  having  been  found  in  slavery. 

The  origin  of  the  dijB5culties  which  have  resulted  in  the 
attempted  secession  is  to  be  sought  as  far  back  as  the  adoption 
of  the  Constitution  itself,  and  perhaps  earlier.  The  question 
arose  in  the  Congress  of  the  Revolution,  how  the  quota  which 
each  State  ought  to  furnish  toward  the  expenses  of  the  war 
should  bo  determined.  It  was  at  first  agreed  that  apportion- 
ment should  be  made  according  to  a  valuation  of  property. 
But  only  one  State  —  New  Hampshire  —  furnished  a  valua- 
tion. Then  it  was  suggested  that  the  number  of  persons 
in  each  State  might  be  taken  as  the  basis.  But  delegates 
from  Slave  States  immediately  objected  that  slaves  ought  not 
to  be  included  in  the  enumeration,  because  slaves  did  not 
produce  as  much  as  freemen.  There  was  great  debate  upon 
the  subject,  which  resulted  in  a  compromise,  by  which  three 
fifths  of  the  number  of  slaves  were  to  be  added  to  the  num- 
ber of  free  persons. 

In  the  Convention  which  framed  the  Constitution,  the  sub- 
ject of  revenue,  which  it  was  then  believed,  as  we  have 
already  suggested,  would  be  raised  mainly  by  direct  taxa- 
tion, brought  up  the  same  question  respecting  the  basis  of 
apportionment.  As  before,  there  was  an  attempt  to  escape 
from  an  apportionment  which  should  embrace  slaves  in  the 
enumeration  of  persons.  This  resulted  in  another  com- 
promise, by  which  three  fifths  of  the  number  of  slaves  were 
to  be  included  in  the  enumeration  of  persons  for  the  pur- 
pose of  apportioning  the  taxes  among  the  several  States,  and 
the  Slave  States  were  to  be  entitled  to  a  representation  upon 
the  same  basis,  —  the  provision  in  the  Constitution  upon 
these  subjects  being  in  these  words :  "  Representatives  and 
direct  taxes  shall  be  apportioned  among  the  several  States 
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which  may  be  included  within  this  Union  according  to  their 
respective  numbers,  which  shall  be  determined  by  adding  to 
the  whole  number  of  free  persons,  including  those  bound  to 
service  for  a  term  of  years,  and  excluding  Indians  not  taxed, 
three  fifths  of.  all  other  persons.'*  The  principle  of  the  Revo- 
lution, that  taxation  and  representation  ought  to  go  together, 
was  exemplified  in  this  compromise.  On  this  basis,  the  Slave 
States  have  had  the  benefit  of  a  representation  founded  upon 
the  number  of  their  slaves,  constantly  increasing,  until,  ac- 
cording to  the  census  of  1850,  it  actually  amounted  to  twenty- 
one  members,  the  slaves,  however,  having  no  vote  in  the 
election  of  them.  The  oligarchical  democracy  of  the  South 
has  had  so  much  of  political  advantage.  But  the  burden  of 
direct  taxation,  proportioned  upon  three  fifths  of  the  slaves, 
which  was  the  equivalent,  has  almost  wholly  failed,  because 
the  revenue  has  been  raised,  with  very  limited  exceptions,  by 
duties  on  imports  and  by  sales  of  public  lands.  As  a  neces- 
sary result,  there  has  been  a  growing  repugnance  to  the 
extension  of  slavery,  aside  from  all  moral  considerations,  on 
account  of  this  imequal  political  representation,  —  an  injus- 
tice which  every  extension  of  slavery,  and  every  admission  of 
a  new  Slave  State,  has  aggravated. 

It  must  be  considered,  also,  that  the  Constitution,  with  this 
unequal  representation,  was  made  for  the  territory  embraced 
in  the  treaty  of  peace  with  Great  Britain.  The  admission  of 
new  States  formed  from  territory  acquired  outside  of  those 
limits  was  not  contemplated  nor  provided  for,  and  every  ad- 
mission of  a  Slave  State  from  such  territory  tends  to  a  further 
extension  of  this  inequality  of  representation.  The  admission 
of  Louisiana,  Florida,  Arkansas,  Missouri,  and  especially  of 
Texas,  furnishes,  unquestionably,  some  of  the  reasons  for  a 
hostility  to  slavery  which  has  borne  fruit,  perhaps,  in  Personal- 
Liberty  Laws,  as  well  as  in  efforts  to  exclude  slavery  from  the 
Territories,  in  order  that  there  shall  not  be  an  increase  of  Slave 
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States,  and  thereby  a  further  extension  of  a  representation 
already  unjast. 

Again :  In  considering  the  temper  which  led  to  the  Personal- 
Liberty  Laws,  and  to  the  restricticni  of  the  extension  oi  dxveijj 
'  we  must  by  no  means  ignore  the  laws  of  some  of  the  Southern 
States — South  Carolina  and  Louisiana — upon  the  subject 
of  firee  Negroes,  under  which  persons  of  that  class  belonging 
to  Northern  vessels  have  been  imprisoned  without  even  an 
allegation  that  they  had  committed  any  offence,  and  by  which 
they  would  have  been  sold  into  slavery,  if  the  fees  and  charges 
of  that  imprisonment  had  not  been  paid.  The  attempt  by 
Massachusetts  to  test  the  constitutionality  of  those  laws, 
first,  by  the  employment  of  counsel  in  those  States,  and,  when 
that  flailed  because  counsel  there  declined  to  take  a  retainer, 
by  sending  Mr.  Hoar  as  agent  to  South  Carolina,  and  Mr. 
Hubbard  to  Louisiana,  to  institute  suits  for  that  purpose  in 
the  Courts  of  the  United  States, — and  their  subsequent  expol- 
sion  fix)m  Charleston  and  New  Orleans,  under  circumstances 
of  great  excitement  and  indignity,  —  have,  in  our  belief,  had 
more  to  do  in  exciting  a  bitter  feeling  of  hostility  to  the  insti- 
tution of  slavery,  than  all  the  speeches  of  any  half-dozen 
orators  or  oratresses,  white  or  colored.  To  say  nothing  of  the 
preposterous  pretension,  that  the  question  whether  those  laws 
were  constitutional  or  otherwise  should  not  be  submitted  to 
the  consideration  and  determination  of  a  judicial  tribunal,  or 
of  the  injustice  necessarily  attending  their  enforcement,  —  the 
circumstances  of  insult  accompanying  the  expulsion  of  Messrs. 
Hoar  and  Hubbard  were  not  likely  to  be  forgotten  by  the 
people  of  Massachusetts,  and  the  feeling  thus  excited  has  been 
largely  extended  to  other  States. 

The  repeal  of  the  Missouri  Compromise,  and  the  subsequent 
attempt  to  force  slavery  into  the  Territory  of  Kansas  by  firaudu- 
lent  voting  and  fraudulent  returns,  by  a  blockade  of  the  Mis- 
souri River  outside  of  the  Territory,  and  by  the  murder  oi 
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peaceable  citizens  within  it,  may  furnish  some  palliation  and 
excuse  for  an  excitement  which  would  render  Personal-Liberty 
Laws  popular,  even  if  such  circumstances  ciuinot  prove  their 
constitutionality.  Li  pursuing  the  design  and  purpose  of 
preparing  the  Territory  so  that  when  it  became  a  State  it 
would  send  two  Senators  and  a  Bepresentative  in  sympathy 
with  the  South  and  devoted  .to  Southern  interests,  qo  regard 
was  had  to  personal  or  political  rights.  Fraud  and  injustice 
marked  every  step  of  the  progress,  and  marauding  bands 
from  South  Carolina  and  Georgia  attempted  to  complete  by 
force  what  fraud  was  not  strong  enough  to  accomplish.  That 
corrupt  politicians  at  th#  North  should  participate  in  this 
iniquity,  was  in  character  with  their  antecedents ;  and  that 
demagogues  at  the  North  should  avail  themselves  of  the  just 
indignation  excited  by  such  outrages,  and  endeavor  to  make 
political  capital  for  themselves,  on  the  other  side,  by  inflamma- 
tory speeches  and  extreme  measures,  without  regard  to  their 
constitutional  obligations,  was  but  a  natural  consequence. 

In  estimating  the  morality  of  the  rebellion,  it  must  be  recol- 
lected that  there  has  always  been  a  strong  party  at  the  North 
sympathizing  with  the  South,  partly  from  political,  and  partly 
from  personal  associations;  and  a  still  larger  number  who 
have  been  willing  to  fulfil  all  their  constitutional  obliga- 
tions, although  they  have  been  disposed,  and  are  determined, 
no  longer  to  give  way  to  Southern  insolence  and  aggression. 
It  is  to  be  noted  further,  that,  at  the  very  time  when  the  re- 
bellion was  planned  and  broke  out,  five  of  the  nine  judges 
on  the  bench  of  the  Supreme  Court  of  the  United  States 
were  irom  the  Slave  States,  and  that  these,  with  one  of  the 
judges  in  the  Free  States,  had  expressed  and  recorded  their 
opinion  that  slaveholders  had  a  constitutional  right  to  carry 
their  slaves  into  the  Territories,  and  hold  them  there,  any 
legislation  of  Congress  to  the  contrary  notwithstanding.  One 
other  judge  from  a  Free  State  did  not  see  fit  to  record  a  dis- 
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sent  to  this  doctrine,  leaving  himself  free  to  assent  to  it  at  any 
time  afterward,  when  his  convictions  of  official  duty  should 
require  such  an  opinion.  We  admit  that  this  opinion  of  the 
six  judges  was  a  ^^  dictum^^^  and  erroneous.  We  aver  that  it 
was  perfectly  outrageous,  a  gross  usurpation  of  power  deserv- 
ing impeachment,  because  the  question  was  clearly  political, 
and  not  Judicial.  But '  it  was  quite  improbable  that  those 
who  had  thus  committed  themselves  to  the  interests. of  the 
South  would  retrace  their  steps,  and  the  constitution  of  the 
Senate  rendered  impeachment  hopeless.  Secession  was  not 
required  to  secure  or  save  any  of  the  alleged  rights  of  the 
South.  If  the  Southern  Senators  had  remained  in  their  places, 
Mr.  Lincoln  and  his  Administration  would  have  lacked  the 
power  to  do  evil  to  Southern  interests,  even  if  they  had  been 
so  disposed.  But  it  is  true  that  the  constitution  of  the  House 
of  Representatives  was  likely  to  be  such,  that  the  South  could 
not  rule  Congress  as  it  had  been  accustomed  to  do,  and  the 
incoming  incumbent  of  the  Presidential  chair  presented  an 
absolute  bar  to  Southern  domination. 

It  may  not  be  amiss  to  consider  here  two  or  three  objections 
which  have  been  raised  against  the  attempt  of  the  United 
States  to  suppress  the  insurrection,  and  which  have  been  urged 
independently  of  the  reasons  alleged  for  the  secession  itself. 

It  has  been  contended  that  the  attempt  at  coercion  is  in 
violation  of  the  democratic  principle  that  the  people  are  en- 
titled to  govern  themselves,  and  of  the  republican  principle 
that  this  right  to  govern  resides  in  the  majority.  It  is  alleged 
that  the  people  of  the  Southern  States  are,  on  these  principles, 
entitled  to  choose  their  own  government ;  moreover,  that  not 
merely  a  majority  of  the  people  of  the  seceding  States  prefer 
to  change  their  institutions  by  forming  the  Southern  Confed- 
eracy, but  that  there  is  great  unanimity  among  them  in  this 
particular. 

The  principles  thus  adduced  are  acknowledged  as  funda- 
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mental  principles,  and  the  fact  of  the  unanimity  to  the  extent 
mentioned  may  be  admitted  for  the  purpose  of  the  argument. 
But  who  are  "  the  people  "  who,  upon  the  general  principles 
thus  stated,  are  entitled  to  govern  themselves  ?    It  is  not  a 
few  individuals  in  a  community  who  possess  this  right  of  self- 
government.    This  is  shown  by  the  other  principle,  that  the 
majority  possess  the  right  of  determination.    The  dissect  of  a 
minority  may  be  entitled  to  respectful  attention,  but  it  cannot 
furnish  the  nile  of  government.    Then,  again,  who  compose 
this  majority  of  the  people  which  is  entitled  to  determine  the 
form  of  government  ?     Certainly  not  the  majority  of  the  people 
of  any  town,  county,  or  borough ;  and  as  clearly  not  the  ma- 
jority of  the  people  of  any  of  the  States,  or  of  any  number  of 
States,  in  all  the  particulars  for  which  government  is  insti- 
tuted.   To  a  certain  extent,  the  majority  of  the  people  of  a 
State  may  fashion  the  institutions  of  that  State.     So  far  as  a 
change  will  not  affect  the  Union,  or  violate  the  Constitution, 
directly  or  incidentally,  they  may  act,  because  to  that  extent 
they  are  an  independent  community.    But  neither  the  majority 
of  the  people  of  a  State,  nor  the  whole  people  of  it,  can  adopt 
any  other  than  a  republican  form  of  government,  because  the 
United  States  guarantee  such  a  form  of  government  to  all  the 
States,  and  are  bound  to  the  whole  to  fulfil  that  guaranty  by 
not  permitting  any  one  to  deviate  from  the  established  form. 
Neither  the  majority  nor  the  whole  people  of  a  State  can 
change  its  institutions  so  as  to  coin  money,  levy  duties  on  im- 
ports, enter  into  treaties  with  foreign  governments,  or  do  any- 
thing expressly  or  impliedly  forbidden  by  the   Constitution. 
So  that  upon  the  point  in  issue  the  question  comes  to  this,  — 
Is  secession  permitted  by  the  Constitution?    And  we  have 
heretofore  shown  that  it  is  not,  in  reviewing  Mr.  Davis's 
Message. 

The  majority  recognized  in  the  republican  principle  is  the 
majority  of  the  community  to  be  governed,  or  under  govern- 
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ment.  In  this  instance,  the  whole  people  of  the  United  States, 
so  far  as  the  purposes  for  which  the  United  States  goYemment 
was  instituted,  have  alone  the  lawful  right  to  change  or  alter 
that  government,  except  as  it  may  be  altered  in  the  manner 
prescribed  by  the  Constitution,  which  has  provided  specifio 
modes  in  which  amendments  may  be  made.  That  the  Con- 
stitution was  originally  adopted  by  majorities  of  the  people 
in  the  several  States,  does  not  affect  the  application  of  this 
general  principle ;  for  by  that  adoption  they  became  one  people 
for  the  purposes  .of  the  government  thereby  instituted,  al- 
though they  were  not  so  before. 

We  admit,  that,  if  there  is  oppression  too  great  to  be  borne, 
there  may  be  rebellion,  which  may  ripen  into  revolution ;  bat 
this  is  altogether  different  from  the  ^^  right  of  secession,''  as 
we  have  heretofore  shown ;  the  right  of  revolution  in  resistance 
of  oppression  being  a  personal  right,  and  the  soK^ed  right  of 
secession  being  set  up  as  a  State  right. 

Again :  It  has  been  urged  that  the  course  of  the  Southern 
States  has  been  in  accordance  with,  and  in  fact  justified  by,  the 
course  of  the  Colonies  in  their  separation  from  Great  Britain, 
and  that,  on  the  principles  then  maintained,  the  United  States 
are  wrong  in  resisting  the  attempted  disruption  of  the  Union. 
This  seems  a  favorite  position  of  some  of  our  Transatlantic 
cousins,  to  say  nothing  of  certain  sympathizers  on  this  side  of 
the  water.  But,  in  truth,  so  far  from  the  cases  being  ad  idem^ 
there  is  scarcely  a  similitude  between  them.  A  very  brief 
reference  to  the  contrast  is  all  which  our  space  allows  us.  We 
need  not  avail  ourselves  of  the  impassioned  language  of  Colonel 
Barre,  that  the  oppression  of  England  planted  the  Colonies  in 
America ;  —  it  is  sufficient  that  they  were  not  planted  by  her 
care.  When,  by  their  indomitable  industry,  they  had  become 
worth  her  attention,  the  fostering  care  of  the  mother  country 
was  extended  to  them  by  the  appointment  of  rulers  over  them, 
—  in  many  instances,  not  from  among  themselves,  but  from 
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ber  6wn  population;  —  ralers  whd  cared  more  for  amassing 
fortunes  through  official  corruption,  than  for  the  welfkre  of 
the  people  whom  they  governed.  She  was  prompt  to  take  the 
benefit  of  their  military  services  against  her  ancient  foe,  the 
French.  She  loaded  their  trade  with  onerous  imposts,  and  . 
restrictions  of  which  she  bote  no  share.  And  when  the  wealth 
and  industry  of  the  Colonies  became  sufficieint,  she  insisted  upon 
raising  a  revenue  from  internal  taxes,  at  the  same  time  that 
she  allowed  them  no  representation  whatever  in  Parliament, 
where  these  duties,  restrictions,  and  taxes  were  imposed. 
These  impositions  at  length  became  intolerable,  and  the  Colo- 
nists determined  upon  resistance.  She  made  the  first  war- 
like attack  at  Lexington,  and  again  at  Concord.  They  fought 
the  war  through  in  fair  fields,  and  the  separation  was  accom- 
plished with  no  further  efiTect  upon  the  interests  of  Great  Brit- 
idn  than  the  loss  of  so  much  of  her  colonial  possessions.  She 
was  not  rendered  subservient  to  them,  in  their  new  state  of 
hidependence,  either  by  treaty  or  by  geographical  situation. 

Now  for  the  contrast.  Part  of  the  seceding  States  were 
originally  Colonies,  and  united  with  the  others  in  achieving 
their  independence,  or  rather  had  it  achieved  for  them.  Most 
of  the  others  are  formed  from  territory  purchased  by  the 
United  States,  and  all  have  voluntarily  come  into  the  Union, 
under  the  Constitution,  participating  in  all  the  rights  derived 
under  it,  and  assuming  all  the  obligations  which  it  imposes ; 
being  received  upon  an  equality  with  the  older  States.  The 
totute-book  is  full  of  provisions  for  their  advantage.  The 
Indians  have  been  removed  fi*om  some  of  their  borders  at  great 
expense,  to  say  nothing  of  a  violation  of  public  faith,  because 
they  desired  it  and  insisted  upon  it.  If  we  recollect  aright, 
the  Florida  war,  undertaken  to  remove  Billy  Bowlegs  from 
the  Everglades,  cost  the  United  States  some  fifty  millions  of 
dollars.  We  have  not  the  presumption  to  say  that  the  pres- 
ent war  is  not  sent  by  the  God  of  justice  in  part  as  punish- 
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ment  for  the  outrages  committed  in  that  war,  and  in  the  re- 
moval of  the  Cherokees  from  Georgia.  The  seceding  States 
have  had  a  representation  in  the  national  councils,  not  merely 
in  equal  proportions,  but  beyond  that  of  the  Free  States, 
through  the  basis  of  their  "  peculiar  institution."  Their  in- 
fluence has  directed  the  policy  of  the  country  in  a  greater  de- 
gree than  that  of  the  Northern  States.  The  Mexican  war 
was  waged  mainly  at  their  bidding.  When  they  chose  a  pro- 
tective tariflF,  the  policy  was  protection.  When  they  said  that 
the  tariflF  must  be  for  revenue  alone,  it  was  made  a  revenue 
tariflf,  with  only  incidental  protection  to  some  interests,  partly 
to  secure  certain  votes.  They  have  had  more  than  a  fair 
share  of  military  and  naval  appointments.  It  has  been  the 
privilege  of  the  North  to  furnish  the  sailors  and  a  large  pro- 
portion of  the  bone  and  muscle  of  the  army.  They  objected 
to  the  distribution  of  "incendiary  matter"  —  publications 
against  slavery  —  through  the  mails,  and  the  Post-Office  De- 
partment prohibited  it.  They  demanded  mobs  to  put  down . 
abolition  harangues,  and  the  mobs  were  forthcoming ;  but  the 
remote  consequences  were  not  favorable  to  them.  They  said 
that  a  more  stringent  Fugitive  Slave  Law  was  necessary,  and 
one  was  enacted  too  stringent  to  subserve  its  own  purpose, 
because  it  excited  hostility  from  its  injustice.  When  they 
wanted  that  Kansas  should  be  a  Slave  State,  the  Missouri 
Compromise  was  repealed,  and  it  was  moreover  found  by  grave 
judges  that  it  was  unconstitutional.  The  Democratic  party  of 
the  North  had  so  far  acted  in  the  interests  of  the  South,  as  to 
lead  the  conspirators  to  rely  upon  that  as  an  element  of  suc- 
cess in  their  secession.  Commodore  Stockton's  declaration  in 
the  Peace  Convention,  that  for  every  regiment  raised  at  the 
North  for  the  purpose  of  coercion,  two  would  be  raised  to 
arrest  its  march,  was  only  an  expression  of  the  sympathy  upon 
which  the  conspirators  had  relied  to  carry  them  through  with- 
out any  very  serious  struggle  on  their  part. 
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If  they  did  not  increase  in  population  and  wealth  like  their 
Northern  neighbors,  it  was  not  by  reason  of  any  inequality  of 
tariffs,  or  any  other  oppression,  but  by  reason  of  the  slavery 
which  they  cherished,  and  the  unthrift  attending  their  modes 
of  living. 

Notwithstanding  the  comparatively  small  increase  of  popu- 
lation in  the  South,  there  was  for  a  long  time  no  lack  of  in- 
crease in  the  number  of  Slave  States.  In  fact,  at  one  time 
there  was  an  attempt  to  prevent  the  admission  of  a  Free  State, 
unless  a  Slave  State  were  admitted  to  balance  it;  and  this 
was  long  before  Personal-Liberty  Bills  were  thought  of.  Maine 
and  Missouri  were  admitted  within  a  few  days  of  each  other 
in  1820,  the  admission  of  the  former  having  been  delayed  by 
the  controversy  in  relation  to  the  latter ;  Michigan  and  Arkan- 
sas were  admitted  on  the  same  day  in  1836 ;  and  Iowa  and 
Florida  were  tied  together  in  the  same  act,  in  1845,  although 
Texas  had  been  admitted  by  herself  three  days  before. 

Up  to  1852,  out  of  eleven  Presidents  of  the  United  States, 
seven  were  of  the  Slave  States,  five  of  them  for  two  terms 
each.  There  had  then  been  four  Presidents  from  the  Free 
States,  three  of  whom  held  for  a  single  term  each.  President 
Harrison  died  shortly  after  the  commencement  of  his  term, 
John  Tyler  being  the  Southern  Vice-President ;  ai^d  General 
Taylor,  one  of  the  Southern  Presidents,  died  in  the  earlier 
part  of  his  term,  leaving  the  administration  to  Millard  Fill- 
more, a  Northern  Vice-President.  The  two  Presidents  who 
occupied  the  chair  from  1853  to  1861  were  "  Northern  men 
with  Southern  principles,"  having  in. their  Cabinets  Jeffer- 
son Davis,  Cobb,  Floyd,  and  Thompson.  Finding  that  the 
sceptre  was  about  to  depart,  the  Southern  leaders  prepared 
for  a  rebellion.  It  would  probably  have  come  in  1856,  if  Fre- 
mont had  been  elected,  although  the  Northern  people  could 
not  believe  that  there  was  danger  of  it.  The  breach  in  the 
Democratic  Charleston  Convention,  in  1860,  and  the  nomina- 
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tion  of  Breekenridge,  were  designed  to  secure  the  election 
of  a  Republican  candidate,  and  thereby  to  force  the  Southern 
States  into  secession. 

The  mode  in  which  the  rebellion  commenced  is  ii^  contrast 
with  the  colonial  resistance  to  the  authority  of  the  mother 
country.  The  Colonists  entered  upon  their  rebellion  by  » 
fair,  open,  and  manful  opposition  to  measures  of  hardship 
and  oppression.  Three  members  of  the  Cabinet  of  Mr.  Bur 
chanan  prepared  the  way  for  secession  by  a  traitorous  misuse 
of  their  official  position,  and  a  scandalous  yiolati(m  of  their 
official  oaths.  Most  of  the  Senatprs  and  Bepresentatives  of  the 
States  which  have  seceded  conspired  with  them.  The  treason 
was  concocted  while  the  conspirators  were  in  the  service  of 
the  United  States,  and  receiving  pay  from  the  United  States, 
thus  showing  them  to  be  worthy  compeers  of  Benedict  Arnold. 

The  legitimate  result  of  the  argument  by  which  secession 
was  supported,  if  the  argument  were  correct,  would  be  that 
the  State  itself  which  had  seceded  resumed  thereby  her  State 
rights  and  State  possessions.  Secession,  upon  its  own  theory, 
would  carry  nothing  with  it  belonging  to  the  United  States. 
But  the  secession  argument  is  as  flexible  as  india-rubber. 
The  position  that  the  Constitution  is  a  political  compact  of 
confederation  for  political  purposes,  which  is  made  the  basis 
upon  which  the  right  of  secession  exists,  is  forthwith  jcon- 
verted  into  an  allegation  that  the  compact  is  in  the  nature 
of  a  partnership,  in  which,  if  there  is  not  a  regular  account 
of  profit  and  loss  to  be  stated,  there  is,  according  to  the  new 
Confederate  law  of  partnership,  a  right  of  dissolution  at  the 
pleasure  of  any  one  partner,  notwithstanding  the  contract 
made  it  perpetual ;  and  upon  the  dissolution  there  is  to  be  a 
division  of  stock,  by  which  the  Confederacy,  which  was  not  a 
partner,  but  bom  since  the  dissolution,  is  to  be  entitled  to 
a  share  of  the  territories  owned  by  the  United  States,  to  all 
the  islands  and  fortifications,  with  their  munitions  of  war. 
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which  may  be  found  along  the  coasts  of  the  seceding  States, 
and  to  the  mints  and  sub-treasuries,  and  all  the  money  and 
machinery  therein.  We  must  understand  that  these  things 
are  not  claimed  and  taken  under  a  right  of  revolution,  which 
would  give  no  claim  except  to  that  portion  of  government 
pro]>erty  which  might  fall  into  the  hands  of  the  insurgents, 
and  be  appropriated  under  the  law  of  force ;  but  this  claim  is 
made  under  the  alleged  right  of  secession,  which,  as  we  have 
seen,  is  described  as  the  reserved  right  of  a  State  to  withdraw 
peaceably,  by  a  repeal  of  the  act  by  which  it  came  into  the 
Union.  The  colonial  resistance  to  the  mother  country  was 
eonpled  with  no  such  claim  of  partition  of  territory. 

We  refer  to  but  one  other  matter  to  complete  the  contrast 
between  the  Revolution  of  1776  and  this  rebellion.  By  the 
■econd  article  of  the  treaty  of  peace  with  Great  Britain  in 
1783,  it  was  agreed,  among  other  things,  that  the  boundary  of 
the  United  States,  from  the  northwestern  point  or  corner, 
should  be  ^^  a  line  to  be  drawn  along  the  middle  of  the  said 
river  Mississippi  until  it  shall  intersect  the  northernmost  part 
of  the  thirty-first  degree  of  north  latitude " ;  and  by  the 
eighth  article  of  the  same  1a*eaty  it  was  stipulated,  that  the 
navigation  of  the  river,  from  its  source  to  the  ocean,  should 
forever  remain  open  to  the  subjects  of  Great  Britain  and  the 
citizens  of  the  United  States.  Great  Britain  has  other  means 
of  access  to  her  colonial  possessions  in  America,  and  makes 
little  if  any  use  of  the  Mississippi  to  communicate  with  them. 
The  stipulation  of  the  treaty  is,  and  has  been,  of  very  little 
practical  importance  to  her,  except  as  regards  the  navigation 
of  that  part  of  it  which  at  the  time  of  the  treaty  was  in  the 
possession  of  Spain.  Spain  then  held  Louisiana,  lying  on 
both  sides  of  the  river  south  of  the  thirty-first  degree ;  but, 
having  been  afterward  transferred  to  France,  it  came  into  the 
possession  of  the  United  States  by  the  treaty  of  Paris,  April 
30, 1808.    There  are  various  provisions  in  the  acts  and  laws 
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of  the  United  States  to  secure  the  free  navigation  of  the  Mis- 
sissippi to  all  the  citizens  of  the  United  States,  particularly  in 
the  acts  for  the  admission  of  the  States  of  Louisiana,  Missis- 
sippi, and  Missouri  into  the  Union.  The  act  for  the  admis- 
sion of  Louisiana  contains  the  following  clause :  — 

''  Provided^  that  it  shall  be  taken  as  a  condition  upon  which  the  said 
State  is  iDcorporated  in  the  Union,  that  the  river  Mississippi,  and  the 
navigable  rivers  and  waters  leading  into  the  same,  and  into  the  Golf  of 
Mexico,  shall  be  common  highways,  and  forever  free,  as  well  to  the  in- 
habitants of  the  said  State  as  to  the  inhabitants  of  other  States  and 
the  Territories  of  the  United  States,  without  any  tax,  duty,  impost,  or 
toll  therefor,  imposed  by  the  said  State  ;  and  that  the  above  condition, 
and  also  all  other  the  conditions  and  terms  contained  in  the  third  sec- 
tion of  the  act,  the  title  whereof  is  hereinbefore  recited,  shall  be  con- 
sidered, deemed,  and  taken  fundamental  conditions  and  terms  upon 
which  the  said  State  is  incorporated  in  the  Union." 

We  are  not  clear  that  it  may  not  be  technically  and  legally 
maintained  that  Louisiana,  by  a  breach  of  this  condition,  has 
"  become  felo  de  5c,"  and  may  be  treated  as  having  returned 
to  her  territorial  status. 

Now  it  is  well  known  that  almost  the  first  act  after  the 
secession  of  Mississippi  was  the  planting  of  a  battery  or  bat- 
teries at  Vicksburg,  if  we  mistake  not,  in  the  first  instance, 
and  an  interruption  of  all  commerce  on  the  river,  except  at 
the  pleasure  of  the  Secession  authorities,  resulting  shortly  in 
its  being  entirely  closed.  It  was  intended  as  a  measure  of 
coercion  against  the  Northwest,  to.  the  prosperity  of  which 
the  navigation  is  of  vital  importance,  and  it  must  be  opened 
again,  and  held  free  to  all,  according  to  the  treaty,  laws,  acts, 
ordinances,  and  conditions  by  which  it  was  supposed  to  be 
originally  secured.  K  the  rebellion  shall  be  successful,  the 
river,  from  the  northern  line  of  Tennessee  downward,  is  with- 
in the  jurisdiction  of  a  foreign  state  or  states.  The  laws  and 
conditions  to  secure  the  free  navigation  of  it  become  a  dead 
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gated," and  hold  their  title  to  the  use  of  the  river,  from  that 
time  forth,  at  the  pleasure  of  the  seceding  States. 

The  case  stands  thus.  If  the  rebellion  is  suppressed,  and 
the  seceding  States  are  '*  subjugated,"  they  return  to  their 
places  in  the  Union  with  all  the  rights  and  privileges  which 
they  had  before,  unless  by  the  tenacity  of  their  resistance  they 
aid  the  Abolitionists  in  getting  up  another  revolution,  founded 
on  immediate  emancipation,  through  conquest  or  State  sui- 
cide, and  a  prostration  of  State  rights,  not  warranted  by  the 
Constitution.  If,  on  the  other  hand,  the  secession  becomes  a 
successful  revolution,  the  United  States,  and  particularly  the 
Northwestern  States,  are  really  brought  into  subjection,  and 
hold  their  rights  to  the  navigation  of  this  great  medium  of 
internal  commerce,  and  even  of  foreign  commerce  through 
the  Gulf,  at  the  pleasure  of  the  Confederacy. 

We  pass  from  the  general  character  of  the  rebellion,  as  it 
exhibited  itself  at  the  outset,  to  a  brief  consideration  of  the 
conduct  of  the  war. 

With  respect  to  active  warfare  in  the  field,  it  must  be  ad- 
mitted that  the  generalship  exhibited  by  the  rebel  command- 
ers, particularly  in  the  month  of  August  just  passed,  will  not 
suffer  by  a  comparison  with  that  of  the. commanders  of  the 
United  States.  But  here  we  must  not  overlook  the  fact,  that, 
from  their  geographical  position,  their  superior  knowledge  of 
the  topography  of  the  theatre  of  the  active  hostilities,  and 
their  greater  resources  for  obtaining  information  respecting 
military  movements  by  the  aid  of  the  inhabitants,  they  have 
had  largely  the  advantage.  There  have  been  no  better  soldiers 
in  the  field  than  the  greater  portion  of  the  troops  of  the  Union. 
There  have  been  too  many  of  the  officers  who  have  obtained 
their  commissions  through  political  or  personal  favoritism. 

The  partial  lack  of  success  in  the  conduct  of  the  war  on  the 
Dart  of  the  United  States,  has  been  owing  mainly  to  other 
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causes  than  those  immediately  connected  with  operations  in 
the  field. 

We  supposed,  when  Mr.  Cameron  vacated  the  War  Office, 
that  it  was  to  be  filled  by  one  who,  with  the  broad  yiews  of  a 
statesman,  discarding  all  considerations  but  those  of  country, 
would,  by  a  vigorous  prosecution  of  the  war,  conquer  a  consti* 
tutiOtLal  peace.  But  we  were  mistaken,  and  reminded  strongly 
Of  the  frogs  who  desired  a  king.  It  is  alleged  that  there  have 
been  jealousies  among  the  generals  of  the  army,  causing  di^ 
aster.    Oray  wrote  in  his  Elegy : 

**  The  paths  of  glory  lead  but  to  the  grave." 

Since  the  time  of  General  Jackson,  however,  the  American 
version  has  been  that  they  lead  to  the  Presidency;  and,  as 
might  have  been  expected,  on  the  breaking  out  of  the  rebel- 
lion there  was  a  great  demand  for  major-generalships  and 
other  generalships,  colonelships,  and  other  -ships,  not  merely 
by  those  who  had  made  arms  a  study,  and  whose  proper  busi- 
ness it  was,  therefore,  to  suppress  the  rebellion,  but  by  others, 
who  were  desirous  of  getting  into  those  paths,  and  by  their 
hangers-on,  who  were  earnest  that  they  should  do  so.  K  Mr. 
Secretary  Stanton  has  had  a  determination  that  no  general  in 
the  field  should  eclipse  the  glories  of  the  War  Office,  the  meas- 
ures which  have  been  taken  in  reference  to  field  operations 
have  been  well  adapted  to  prevent  any  of  the  competitors  firom 
being  covered  with  glory.  One  of  the  uninitiated  may,  in- 
deed, be  astonished  to  find  how  one  general  may  be  played  off 
against  another,  and  one  kingdom  (that  is,  military  depart- 
ment) may  be  divided  against  itself,  until  none  of  them  can 
stand ;  and  by  such  operations,  assuredly,  the  Satan  of  the 
rebellion  is  not  to  be  cast  out.  When  we  see  a  Secretary  cff 
War,  in  an  order  out  of  the  regular  course,  complimenting  a 
general  who,  by  a  forced  march  of  the  order  of  dash,  is  said 
to  have  put  one  fifth  of  his  command  in  the  hospital,  and  in- 
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serting  in  the  order  a  sneer  understood  to  be  aimed  at  the 
(}enera]-in-chief  for  his  inactivity ;  and  when  we  see  him  send* 
ing  a  letter  to  a  newspaper,  containing  another  sneer  aimed  at 
the  same  general  for  the  prudence  which,  by  means  of  disci- 
pline, had  sought  to  "  organize  victory,"  we  may  be  sure  that 
some  idea  besides  that  of  the  suppression  of  the  rebellion  had 
obtained  a  lodgement  in  the  War  Office.    In  this  last  letter  the 
Secretary,  modestly  declining  all  share  in  the  honor  of  certain 
then  recent  victories,  defers  '^  to  the  spirit  of  the  Lord,  that 
moved  our  soldiers  to  rush  into  battle,  and  filled  the  hearts  of 

our  enemies  with  terror  and  dismay."     And  he  adds :  "  We 
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xnay  well  rejoice  at  the  recent  victories,  for  they  teach  us  that 
"battles  are  to  be  won  now  and  by  us  in  the  same  and  only 
manner  that  they  were  ever  won  by  any  people  or  in. any  age 
since  the  days  of  Joshua,  —  by  boldly  pursuing  and  striking 
the  foe."    K  the  Secretary  is  still  disposed  to  follow  in  the 
wake  of  Joshua,  we  may  soon  see  a  War-Office  advertisement 
for  the  purchase  of  rams'  horns.    It  seems  never  to  have 
occurred  to  him^  that,  if  your  adversary  has  studied  and  prac- 
tised the  ^^  science  of  fence,"  he  may  parry  the  blows  aimed  at 
him,  and  that  you  should  at  least  have  enough  of  strategy  to 
prevent  him  from  bestowing  upon  you  in  return  a  kick  a  pos- 
teriori.   General  Pope  appears  to  have  acted  on  the  Secre« 
tary's  strategy.    He  said,  in  one  of  his  early  orders,  "  Shame 
and  disaster  lurk  in  the  rear  " ;  and  he  found  himself  to  be  a 
true  prophet. 

But  the  War  Office  is  by  no  means  responsible  for  all  our 
misadventures.  The  source  of  the  greatest  disasters,  as  well 
as  of  much  minor  suffering,  has  been  the  efforts  of  members 
of  Congress,  collectively  and  severally,  to  manage  the  war. 
The  cry  of  "  On  to  Richmond ! "  before  the  army  had  been 
disciplined,  or  even  organized,  wherever  it  had  its  origin,  had 
its  echoes  in  Congress.  It  has  been  said  that  the  teamsters 
set  the  example  of  panic  at  Bull  Run.    We  are  not  quite  sure 

4 


26 

that  this  is  doing  full  justice  to  the  field-marshals  of  Congress, 
who  urged  the  advance  in  the  first  instance,  went  out  as  spec- 
tators, and  certainly  did  not  take  ^^  the  paths  of  glory ''  on 
their  return  to  Washington. 

There  is  no  lack  of  testimony  that,  so  far  as  it  may  be 
deemed  the  duty  of  members  of  Congress  to  decry  and  defame 
the  General-in-chief  of  the  forces  in  the  field,  it  has  been  most 
diligently  performed.  The  salons  of  Washington,  the  hotels 
on  the  route  to  and  from  that  place,  and  the  highways  and 
sidewalks,  concur  in  testifying  that  in  all  the  days  of  the  year, 
and  in  all  the  hours  of  the  day,  there  has  been  no  lack  of  zeal 
on  this  behalf.  The  Chairman  of  the  Military  Conunittee  in 
the  Senate  seems  to  have  been  specially  detailed  as  skirmisher 
in  this  service.  We  submit  that  all  these  attacks  upon  the 
commander,  whether  the  fire  comes  from  the  War  Office  or 
the  halls  of  Congress,  have  a  direct  tendency  to  ^^  discourage 
enlistments,"  and  the  provost-marshal  should  see  to  it. 

In  another  department  of  the  service,  the  evidence  is  not  so 
direct  and  clear.  If  the  historian  of  this  war  shall  gain  access 
to  the  sources  of  information,  he  cannot  fail  to  give  the  coun- 
try some  light  upon  the  proceedings  of  the  "  Committee  of 
Congress  on  the  Conduct  of  the  War,"  besides  what  is  con- 
tained in  their  voluminous  report.  The  great  object  of  war  is 
to  ^^  punish  our  enemies."  It  is  believed  that  the  conmiittee 
were  practically  adepts  in  this  part  of  the  science  of  war,  and 
it  is  to  be  regretted  that  their  modesty  should  have  deprived 
the  country  of  an  exposition  of  their  merits  in  conducting  the 
hostilities  on  their  part.  It  is  supposed  that  in  regard  to 
another  branch  of  modern  warfare,  that  of  "  rewarding  our 
friends,"  this  committee  were  not  novices ;  but,  aa  in  the  case 
of  testimony  taken  in  chancery,  until  the  time  of  publication 
arrives,  the  seal  which  shields  their  motives,  and  some  of  their 
actions,  from  inspection,  cannot  be  broken. 

The  most  astonishing  blunder  in  the  conduct  of  the  war  has 
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been  the  neglect  to  bring  a  sufficient  force  into  the  field  at  an 
earlier  day.     It  required  but  the  comprehension  of  two  facts, 
by  any  one  whose  duty  it  was  to  have  ideas  upon  the  subject, 
to  show  him,  in  the  first  instance,  that  the  numbers  of  the 
forces  of  the  United  States  in  the  field  must  be  wholly  inad- 
equate to  the  work  assigned  to  them.    These  facts  are,  that 
the  rebels  are  in  the  possession  of  the  centre  of  the  thea- 
tre of  the  war,  and  that  the  United  States   are   operating 
on  the  circumference   of  it.      The   conclusion  is   at   once 
reached,  that  the  rebels  have  an  advantage  of  position  which 
requires  us  to  place  in  the  field  at  least  two  men  to  their  one, 
—  ay,  even  more  than  that.    The  facility  with  which  they  can 
mass  their  troops  at  any  given  point  upon  the  circumference, 
either  for  defence  or  attack,  has  no  corresponding  advantage 
on  our  side.     Until  the  severance  of  the  railroad  communica- 
tion* in  Tennessee,  by  Greneral  Mitchell,  Confederate  troops 
could  be  transferred  from  Richmond  to  Corinth,  and  vice 
versa,  in  a  very  short  period,  without  any  knowledge  of  the 
movement  by  the  Federal  commanders.     But  the  transfer  of 
Union  forces  from  Washington  to  Nashville,  or  from  the  latter 
place  to  any  point  outside  of  Tennessee  and  Kentucky  where 
such  troops  might  be  needed,  not  only  required  great  length 
of  time,  but  it  was  impossible,  under  existing  circumstances, 
to  make  such  transfer  without  the  knowledge  of  the  Confed- 
erate authorities  that  the  movement  had  begun  long  before  it 
was  finally  terminated.    We  need  only  indicate  the  necessity 
for  this  greater  force,  without  going  further  into  the  reasons 
for  it.    Yet,  in  the  very  teeth  of  this  obvious  consideration, 
the  chairman  of  the  Military  Committee  in  the  Senate,  in 
March  last,  said  in  his  place :  — 

^  It  was  suggested,  also,  that  we  ought  to  stop  recruiting.  I  agree 
to  that  I  have  over  and  over  again  been  to  the  War  Office,  and 
urged  upon  the  Department  to  stop  recruiting  in  every  part  of  the 
country.     We  have  had  the  promise  that  it  should  be  done ;  yet  every 
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day,  in  different  parts  of  the  country,  we  have  accounts  of  men  being 
raised  and  brought  forth  to  fill  up  the  ranks  of  regiments.  The  papers 
tell  us  that  in  Tennessee,  and  other  parts  of  the  country  where  our 
armies  move,  we  are  filling  up  the  ranks  of  the  army.  I  believe  we 
have  to-day  one  hundred  and  fifty  thousand  more  men  under  the  pay 
of  the  government  than  we  need  or  can  well  use.  I  have  not  a  doubt 
of  'it ;  and  I  think  it  ought  to  be  checked.  I  think  the  War  Depart- 
ment ought  to  issue  peremptory  orders  forbidding  the  enlistment  of 
another  soldier  into  the  volunteer  force  of  the  United  States  until  the 
time  shall  come  when  we  need  them.  We  can  obtain  them  any  time 
when  we  need  them.''  —  Washington  Globe,  March  29, 1862.* 

In  accordance  with  the  opinion  thus  officially  expressed,  the 
recruiting-offices  were  closed,  and  recruiting  stopped,  at  the 
very  time  when  at  least  half  a  million  of  men  should  have 
been  put  into  camp  and  drilled  for  service.  It  was  said  that 
the  recruiting-offices  were  expensive.  A  protracted  warfSEtre 
is  much  more  so.  In  consequence  of  a  lack  of  forces,  the 
operations  along  the  Atlantic  seaboard  have  been  confined  to 
the  coast,  and  General  Bumside  has  not  been  able  to  pen^ 
trate  into  North  Carolina,  or  the  commanders  at  Port  Royal 
into  South  Carolina  or  Georgia.  It  is  unnecessary  to  specify 
other  places  where  the  same  lack  of  troops  produced  like  re- 
sults. Still  the  cry  went  up,  "  On  to  Richmond ! "  and  the 
better  to  enable  the  General-in-chief  to  accomplish  that  ob- 
ject, he  was  deprived  of  a  large  part  of  the  force  which  had 
previously  been  under  his  command,  by  the  creation  of  sev- 
eral departments  in  Virginia,  with  independent  commanders. 
The  idea  upon  which  this  was  done  must  have  been  that  a 
large  army  would  encumber  the  general,  and  embarrass  his 
operations.  K  General  McClellan  had  succeeded  in  entering 
Richmond  with  the  force  under  his  command,  unless  he  could 
have  at  the  same  time  opened  the  James  River,  his  whole 
army  would  inevitably  have  been  overpowered. 

*  We  are  aware  that  Mr.  Senator  Wilson  has  denied  that  he  made  such  stat^ 
ments,  bot  the  denial  is  entirely  overborne  by  the  affirmative  evidence. 
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It  has  been  so  long  admitted  that  slavery  as  it  exists  in 
the  several  States  is  a  local  institution,  in  no  way  under  the 
control  of  the  United  States,  that  the  politicians  who  regard 
emancipation  as  the   great  end  to  be  accomplished  by  the 
war  have  been  somewhat  puzzled  to  find  a  plausible  theory 
on  which  they  can  hope  that  the  people  at  large  will  sustain 
them.    They  have  from  time  to  time  put  forth  divers  propo- 
sitions having  emancipation  as  the  immediate  or  ultimate 
result.    They  are  not  content  with  the  large  measure  of  it 
which  must  certainly  and  necessarily  attend  the  successful 
prosecution  of  the  war  and  the  suppression  of  the  rebellion ; 
but  they  want  the  war  conducted  with  a  view  to  immediate 
emancipation.    Some  of  the  proposed  modes  in  which  it  has 
been  contended  that  this  might  be  accomplished  were  con- 
sidered in  the  article  on  Constitutional  Law  in  our  number 
for  April  last.     Of  proclamations  for  the  purpose  under  mar- 
tial law,  —  of  the  conquest  of  the  seceded  States  and  holding 
them  as  territories  under  the  general  right  of  war  as  between 
independent  nations,  for  the  purpose  of  emancipation,  as  pro- 
posed by  Mr.  Conway,*  —  and  of  the  theory  set  forth  in  Mr. 
Sumner's  resolutions,  that  those  States  have  forfeited  their 
State  rights  by  State  suicide,  and  thus  fall  under  the  exclu- 
sive jurisdiction  of  Congress,  as  other  territories,  and  that 
thereupon  certain  of  their  peculiar  local  institutions  are  ter- 
minated,—  we  need  not  speak  further.    They  seem  to  have 
been  abandoned  for  other  modes  of  conducting  the  war. 
Judging  from  the  course  of  the  ultra  abolitionists,  in  and 


*  On  the  theory  of  the  government  maintained  by  the  rebels  as  the  basis  of  the 
rebellion,  the  seceding  States  may  be  conquered,  and  held  as  territories.  If  the 
Constitation  were  a  compact,  and  any  State  might  lawfully  secede  at  pleasure,  the 
ict  of  secession  by  a  State  would  be  perfect  when  it  adopted  an  ordinance  of  seces- 
sion. From  that  time,  of  coarse,  on  this  theory,  the  seceding  State  becomes,  as  to 
the  United  States,  a  foreign  state,  and,  in  a  war  between  them,  the  latter  may  be 
conquered,  and  thereafter  held  like  any  other  conquered  territory.  All  its  laws  may 
b«  changed  at  the  pleasure  of  the  conqueror. 
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out  of  Congress,  it  would  seem  that  they  supposed  that  what 
we  lacked  in  troops  we  could  make  up  by  declarations  or 
proclamations  of  emancipation,  and  with  much  greater  effect. 
The  fierce  cry  of  "  On  to  Richmond ! "  has  been  exceeded  only 
by  the  fiercer  cry  for  a  proclamation  of  emancipation  ;  and  it 
has  been  urged  with  an  earnestness  which  ought  to  be  indica- 
tive of  the  conviction,  that  without  such  proclamation  we 
could  accomplish  nothing,  and  with  it  could  attain  everything. 
Indeed,  such  has  been  substantially  their  declaration. 

The  formula  of  the  argument  by  which  this  class  of  persons 
carry  on  the  war  at  present  is  substantially  this  :  —  Slavery  is 
the  cause  of  the  rebellion.  In  order  to  a  successful  prosecu- 
tion of  the  war,  we  must  destroy  the  cause.  Nothing  else 
can  be  effectual.  We  must  strike  at  the  root  of  the  insur- 
rection. And  the  axe  which  is  to  be  laid  at  the  root  is  —  a 
proclamation.  It  has  been  contended  that  the  President, 
under  the  war  power,  could  issue  a  proclamation ;  and  when 
the  inquiry  has  been  made,  what  authority  the  President  has 
to  proclaim  emancipation,  the  answer  has  been,  If  he  can- 
not do  it  as  President,  he  may  take  the  field,  and  do  it  as 
commander-in-chief.  In  fact  the  "  we  "  of  Mr.  Horace  Greeley 
do  not  need  the  aid  of  the  war  power  to  reach  the  conclu-' 
sion  that  the  President  might  declare  emancipation.  In  his 
letter  addressed  to  the  President,  entitled  "  The  Prayer  of 
Twenty  Millions,"  it  is  said :  — 

"Had  you,  Sir,  in  your  Inaugural  Address,  unmistakably  given 
notice  that,  in  case  the  rebellion  already  commenced  were  persisted 
in,  and  your  efforts  to  preserve  the  Union  and  enforce  the  laws  should 
be  resisted  by  armed  force,  you  would  recognize  no  hycd  person  a» 
rightfully  held  in  slavery  by  a  traitor,  we  believe  the  rebellion  would 
therein  have  received  a  staggering,  if  not ^  fatal  blow 

"  Had  you  then  proclaimed  that  rebellion  would  strike  the  shackles 
from  the  slaves  of  every  traitor,  the  wealthy  and  the  cautious  would 
have  been  supplied  with  a  powerful  inducement  to  remain  lojaL    As 
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it  was,  every  coward  in  the  South  soon  became  a  traitor  from  fear ; 
for  loyalty  was  perilous,  while  treason  seemed  comparatively  safe. 
Hence  the  boasted  unanimity  of  the  South,  —  a  unanimity  based  on 
rebel  terrorism,  and  the  fact  that  immunity  and  safety  were  found 
on  that  side,  danger  and  probable  death  on  ours.  The  rebels  from 
the  first  have  been  eager  to  confiscate,  imprison,  scourge,  and  kill ;  we 
have  fought  wolves  with  the  devices  of  sheep." 

We  thus  perceive  what  might  have  been  done  by  a  declara- 
tion or  proclamation.  Siege  guns,  shells,  solid  shot,  telescopic 
rifles,  and  Mini^  bullets  are  as  nothing  when  compared  with 
a  proclamation. 

We  shall  not  detain  our  readers  by  an  argument  to  show 
that  the  President,  with  or  without  a  cocked-hat,  has  no 
power  to  emancipate  the  slaves,  even  of  rebels.  We  have  no 
certain  assurance  that  he  might  not,  if  he  should  act  in  ac- 
cordance with  the  requirements  of  the  "  we  "  of  Mr.  Horace 
Greeley,  become  himself,  officially,  felo  dese.  But  we  trust 
that  he  will  carefully  abstain  from  any  kind  of  suicide,  and 
his  answer  to  the  requirements  gives  us  great  encouragement. 

The  war  power  under  the  Constitution  acting  by  proclama- 
tion seems  not,  upon  consideration,  to  have  been  regarded  as 
entirely  satisfactory  by  Congress,  and  thereupon  that  body 
undertook,  in  the  shape  bf  "  An  Act  to  suppress  Insurrection, 
to  punish  Treason  and  Rebellion,  to  seize  and  confiscate  the 
Property  of  Rebels,  and  for  other  Purposes,"  passed  July  17, 
1862,  to  provide  for  emancipation,  in  the  shape  of  confis- 
cation. Although  the  provisions  of  the  act  appear  in  a  form 
somewhat  different  from  those  of  a  bill  upon  which  the  elo- 
quent Senator  from  California  made  the  speech,  in  March  last, 
to  which  we  refer  our  readers  for  a  learned  discussion  re- 
specting bills  of  attainder  and  confiscation,  still  the  great 
purpose  of  emancipation  is  made  manifest  throughout.  Eman- 
cipation as  a  pimishment  seems  to  be  uniform,  whatever  may 
be  the  difference  of  punishment  in  other  respects.    That  the 
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emancipation  was  designed  to  take  effect  immediately  after 
the  expiration  of  sixty  days  from  the  President's  proclamation 
to  the  rebels  to  lay  down  their  arms,  seems  clear  from  the  act 
itself.  And  the  sixth  section  contains  a  provision,  that,  ^  all 
slaves  of  such  persons  [persons  engaged  in  rebellion]  found 
or  being  within  any  place  occupied  by  rebel  forces,  and  after- 
wards occupied  by  the  forces  of  the  United  States,  shall  be 
deemed  captives  of  war,  and  shall  be  forever  free  of  their 
servitude,  and  not  again  held  as  slaves."  Each  of  the  seced- 
ing States  is  a  "  place  occupied  by  rebel  forces."  And  we 
trust  that  every  such  place  will  yet  be  "  occupied  by  the 
forces  of  the  United  States."  Is  the  provision  designed  to 
make  all  the  slaves  in  such  '^  places  "  free,  as  captives  of  War, 
without  trial  or  judgment  ?    We  ask  for  information. 

We  are  admonished  by  our  limits  that  we  cannot  discosa 
the  construction  of  this  act  at  large.  There  are  two  or  three 
propositions  which  we  place  before  our  readers  for  their  con- 
sideration. 

1.  Slavery  is  not  the  cause  of  the  rebellion  *  in  the  sense  in 
which  the  emancipationists  use  that  phraseology.  Slavery  is 
the  pretext  on  which  the  leaders  of  the  rebellion  rely  "  to  fire 
the  Southern  heart,"  and  through  which  the  greatest  degree 
of  unanimity  can  be  produced.  It  is  a  subject  upon  which  the 
slaveholders,  and  many  at  the  South  who  are  not  so,  are  ex- 
ceedingly sensitive.  Mr.  Calhoun,  after  finding  that  the 
South  could  not  be  brought  into  sufficient  unanimity  by  a 
clamor  about  the  tariff,  selected  slavery  as  the  better  subject 
for  agitation.  And  the  ultra  abolitionists  have  not  failed  to 
supply  sufficient  fuel  to  keep  the  matter  at  a  white  heat.  All 
these  projects  for  immediate  emancipation  at  the  present  time 
are  direct  aids  to  the  rebellion. 

It  is  the  inordinate  political  ambition  of  the  Southern  poli- 


*  A  recent  report  in  the  LegUlatare  of  KoDtacky  takes  the  same  view. 
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ticians  which  is  the  cause  of  the  rebellion,  —  slavery  being 
only  a  remote  agency,  as  it  fosters  and  develops  that  ambition, 
and  famishes  it  with  a  subject  for  agitation ;  just  as  the  per- 
sonal ambition  of  some  of  the  most  prominent  antislavery 
men  of  the  North  is  the  cause  of  their  zeal  for  abolition,  their 
love  for  the  negro  and  for  human  freedom  being  assumed  as 
the  best  subject  on  which  to  agitate  themselves  into  public 
office.  If  the  nullification  of  1832  had  become  an  active 
rebellion,  the  tariff  would  not  have  been  the  cause  of  the  war, 
but  only  the  pretext  for  it. 

2.  There  can  be  no  confiscation  for  treason,  consistently 
with  the  Constitution,  without  a  trial  and  conviction.* 


*  The  writer  in  the  Boston  Courier  who  assailed  the  North  American  Review  in 
general,  and  the  article  on  EUibeas  Corpus  and  Martial  Law  in  our  number  for  Oc- 
tober, 1861,  in  particular,  and  whom,  in  a  note  to  the  article  on  Constitutional  Law 
in  oar  number  for  April  last,  we  charged  with  gross  misrepresentations  of  our  posi- 
tions, proving  our  charge  by  extracts,  has  not,  so  far  as  we  are  aware,  made  any 
response  to  that  charge,  either  by  way  of  denial  or  admission ;  but  "  G.  T.  C," 
who  far  aught  we  know  may  be  the  same  personage,  and  to  whom  we  paid  our  respects 
in  a  note  on  Confiscation,  appended  to  the  same  article,  was  stirred  up  to  a  reply. 
As  we  have  the  subject  of  Confiscation  again  under  consideration,  we  will  bestow  a 
brief  notice  upon  it.  We  are  particularly  induced  to  do  so  by  this  paragraph  con- 
tained in  it :  — 

"  In  the  view  of  the  North  American,  the  Constitution  has  provided  that  you  can- 
not forfeit  more  than  a  life  estate  in  lands  by  a  verdict  and  judgment,  but  you  may 
forfeit  all  personalty  by  a  verdict  alone,  which  may  be  set  aside  by  the  court  the 
next  day  as  unwarranted  by  the  law  and  the  evidence.  The  defendant  is  then  tried 
again,  and  acquitted.  He  is  innocent ;  —  but  his  personal  property  is  forfeited,  and 
gone.  He  is  punished  before  he  is  ascertained  to  be  guilty ;  and  when  the  investiga- 
tion IB  completed  in  accordance  with  the  rules  of  law,  he  is  found  to  be  innocent 
when  the  punishment  was  inflicted."  —  Boston  Courier,  April  12,  1862. 

Now  the  North  American  has  suggested  no  such  view,  nor  enunciated  any  propo- 
sition which  in  the  most  remote  degree  countenances  such  a  conclusion.  Did  it  not 
occur  to  G.  T.  C,  when  he  penned  that  paragraph,  that  at  the  common  law  there 
WIS  no  practice  by  which  a  verdict  could  be  set  aside  and  a  new  trial  granted  in 
cases  of  Ueason  and  felony,  and  that  there  was,  therefore,  at  the  common  law,  no 
opportunity  for  the  preposterous  consequence  which  he  suggests  as  the  view  of  the 
North  American,  to  wit,  that  there  might  be  a  verdict  of  guilty,  and  thereupon  a  for- 
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3.  A  proTision  that  slaves  who  have  taken  no  part  in  the 
war  shall  be  deemed  captives  of  war,  and  free  npcm  the  ooea- 
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feitare  of  the  personal  property,  and  then  the  Terdict  be  let  aside  and  an  aoqnittal  be 
had  upon  a  new  trial,  but  the  forfeiture  remain  complete  and  effectiTe  % 

"  In  case  of  felony  or  treason,  it  seems  to  be  completely  settled,  that  no  mv  tM 
can,  m  any  case,  be  granted ;  but  if  the  conTictkm  appear  to  the  jndge  lo  be  i 
proper,  he  may  respite  the  execution  to  enable  the  defisndant  to  apply  for  a  perdon.^ 
—  1  cutty's  Criminal  Law,  654.  See  6  Dam.  &  East,  625,  6SS ;  IS  East,  416, 
note  6,  and  other  authorities. 

It  is  true,  that  it  was  early  settled  that  a  new  trial  may  be  granted  In  an  isdict> 
ment  for  treason,  hi  the  United  States.  3  Dallas,  615,  Uinted  8UMte»  ys.  fHa.  Bnt 
under  the  pimctice  here,  of  setting  aside  Terdicts  in  capital  cases  and  granting  new 
trials,  no  such  consequence  as  that  stated  by  G.  T.  C.  could  follow,  became  wbea 
the  verdict  is  set  aside  the  case  stands  as  if  it  had  nerer  been  rendered. 

"A  new  trial  is  a  rehearing  of  the  cause,  before  another  jury ;  but  with  aa  litda 
prejudice  to  either  party  as  if  it  had  nerer  been  heard  before." — 3  Black.  891. 

And  this  is  equally  true  of  criminal  as  of  dvil  cases.  Was  Q.  T.  C.  ignorant  of 
all  this,  or  is  the  paragraph  which  we  hare  cited  above  only  another  iostanoe  of  hia 
way  of  putting  things  ?  The  verdict  is  set  aside  because  there  has  been  no  rightfiil 
trial,  and  so  no  rightful  conviction,  and  the  necessary  result  is,  that  there  eonld  be  no 
rightful  forfeiture  arising  from  such  verdict.  All  the  inddents  attached  to  it  hnve 
gone  with  it.  But  there  may  afterwards  be  another  verdict  and  conviction,  whieii 
might  operate  as  a  forfeiture  if  the  old  common  law  rules  were  in  force ;  or  diere 
may  be  an  acquittal,  which  will  leave  the  matter  as  if  there  had  been  an  acquittal  in 
the  first  instance.  The  foregoing  extract,  however,  is  a  pretty  fiur  spedmeo  of 
G.  T.  C.'s  mode  of  argument 

We  pass  now  to  the  main  question,  to  wit,  whether  the  Constitution  limila  die 
power  of  Congress  in  relation  to  the  forfeiture  of  personal  estate,  as  a  pumshment 
for  treason,  so  that  the  title  to  his  personal  estate  cannot  be  taken  away  for  any 
longer  period  than  during  the  life  of  the  traitor,  leaving  a  remainder  or  reversion  in 
such  personal  estate  to  fall  to  his  executors,  or  administrators,  —  which  was  the  doe- 
trine  originally  maintained  by  G.  T.  C,  and  applied  by  him  particulariy  to  a  for- 
feiture of  slaves,  who,  he  admits,  are  personal,  and  not  real  property.  We  conceded 
that  the  Constitution  limited  the  forfeiture  of  real  property  to  an  estate  for  life,  and 
pointed  out  the  distinction  between  the  forfdture  of  goods  and  chattels — which  by 
the  common  law  occurred  upon  the  conviction  of  the  offender,  and  related  to  the  time 
of  the  conviction,  respecting  which  the  Constitution  is  silent — and  thet  of  real 
the  forfeiture  of  which  by  the  common  law  arose  from  the  judgment  and  attainder 
lating  back  to  the  commission  of  the  offence,  and  which  the  Constitution  refers  to  and 
limits,  so  that  Congress  cannot  constitutionally  punish  treason  by  a  forfeiture  of  renl 
estate  for  any  longer  term  than  the  life  of  the  traitor,  be  that  term  greater  or  1< 


85 

pation  of  the  place  where  they  are  found  by  the  forces  of  the 
United  States,  (by  reason  of  the  rebellion  of  their  masters, 

We  copied  seTcral  passages  from  Blackstone,  to  show  that  the  forfoitare  of  personal 
property  arose  upon  conyiction  before  jadgment  G.  T.  C.  says,  that  Blackstone, 
"  althongh  a  most  elegant,  was  not  always  the  most  accurate  of  writers/'  and  says, 
that  he  **has  made  a  very  imperfect  statement  of  the  common  law  on  this  sabject.*' 

Now  let  ns  see  what  Coke  says :  — 

"  If  a  felon  be  conyicted  by  rerdict,  confession,  or  recreancie,  he  doth  forfeit  his 
goods  and  chattels,  &c.  presently.  For  where  a  reason  hath  beenc  yeelded  in  our 
bookes,  that  the  praying  of  his  clergio  was  a  refnsall  of  the  law,  and  for  that  cause  he 
forfeited  his  goods  and  chattels,  that  doth  not  hold;  for  if  a  man  be  convict  of  pettie 
treason,  or  murder,  or  any  other  crime  for  which  he  cannot  have  his  clergie,  yet 
by  the  verie  oonyictkm  he  forfeiteth  his  goods  and  chattels  before  attainder.  And 
Stanford  (speaking  of  a  felon  convict  by  verdict)  saith  that  he  shall  forfeit  his  goods 
which  he  had  at  the  time  of  the  verdict  given,  which  is  the  conviction  in  that  case," 
Ac.  "  So  as  by  a  conviction  of  a  felon,  his  goods  and  chattels  are  forfeited ;  but  by 
attainder  that  is  by  jadgment  given,  his  lands  and  tenements  are  forfeited,  and  his 
bloud  corrupted,  and  not  before."  —  Co.  Lit.  391,  a. 

It  may  very  well  be  true  that  the  king  could  not  seize  the  goods  to  the  use  of  the 
crown,  nor  grant  them  away  to  any  applicant  until  after  judgment.  This  is  per- 
fectly consistent  with  the  fact  that  they  were  forfeited.  It  was  the  just  policy  of 
the  same  Uw  which  caused  the  forfeiture  to  occur  upon  conviction,  to  permit  the 
goods  to  be  applied  to  the  support  of  the  traitor  and  his  family,  and  to  the  pay- 
ment of  his  debts,  notwithstanding  the  forfeiture.  (Considerations  on  the  Law 
of  Forfettore  in  High  Treason,  81,  82.)  And  this  shows  the  reason  why  the  king 
could  not  seiie  the  goods,  nor  grant  them  to  another,  in  the  intermediate  time  be- 
tween the  conviction  and  the  judgment.  It  would  seem  from  some  of  the  older  au- 
thorities that  the  goods  might  be  inventoried,  and  security  taken,  after  indictment,  and 
prior  to  the  conviction.  (See  2  Hawkins,  P.  C,  ch.  49.)  It  is  said  to  be  the  better 
opinion  that  the  party  might  take  the  mean  profits  of  his  land  up  to  the  judgment, 
although  the  forfeiture  related  back  to  &e  time  of  the  offence.    (Ibid.,  sec.  32.) 

We  Bobmit  that  there  is  nothing  in  the  authorities  cited  by  G.  T.  C.  which  conflicts 
with  these  views ;  and  it  is  quite  evident  that  his  labored  argument  to  show  that  the 
fsribitnre  of  goods  and  chattels  is  **uxiTked^*  by  the  attainder  has  no  sound' foundation. 

It  will  be'noted  that  we  have  nowhere  contended  that  there  is  in  this  country  any 
forfettnie  arising  from  conviction. 

There  is  another  matter  to  show  the  true  construction  of  the  Constitution. 
0.  T.  C.  says :  "  If  the  Reviewer  had  a  clause  which  read,  '  No  attainder  of  treason 
shall  work  forfeiture  of  real  estate,  except  during  the  life  of  the  person  attainted,' 
he  would  have  a  better  ground  from  which  to  criticise  my  construction.  Even  then, 
however,  he  would  find  it  difficult  to  discover  why  the  framers  of  the  instrument 
dwold  have  assumed  that  an  '  attainder '  had  nothing  to  do  with  personalty."    And 
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but  without  any  trial  of  the  question  of  rebellion,)  is  but 
another  mode  of  enacting  emancipation,  the  captivity  being 
figurative,  and  the  emancipation  being  the  reality.  It  looks 
very  much  like  a  bill  of  attainder  by  Congress,  which  is  for- 
bidden by  the  Constitution,  and  there  is  the  further  objection 
to  it,  that  it  does  not  appear  on  whom  it  is  going  to  operate, 
until  its  operation  is  practically  perfected.* 

with  reference  to  our  remark,  that  "a  forfeiture  of  a  life  estate  in  personal  proper^, 
of  which  the  traitor  had  the  absolute  title,  wonld  certainly  be  an  anomaly/'  be 
says :  *'  It  is  not  denied  that  they  limited  the  forfeiture  of  real  property  to  an  es- 
tate for  the  life  of  the  traitor.  Is  that  not  as  much  of  an  anomaly,  in  reference  to 
the  old  common  law,  with  all  its  searches  into  every  possible  interest  in  land,  aa  the 
forfeiture  of  a  life  interest  in  personalty  ?  "  We  answer,  that  it  is  not  Bat  sop- 
pose  it  were  so,  what  has  that  to  do  with  the  argument  ?  If  we  hare  no  clause  of 
the  Constitution  which  reads;  "  No  attainder  of  treaton  shall  work  forfeiture  of  real 
estate,  except,"  &c.,  we  have  the  fact  that  such  was  the  law  of  England  prior  to  the 
adoption  of  the  Constitution,  and  the  framers  of  it  undoubtedly  had  reference  to  the 
change  which  had  been  made  in  the  law  there.  The  "old  common  law"  was  al- 
tered by  the  Statute  of  7th  of  Anne,  ch.  21,  which  contained  a  p^viso  that,  after  the 
decease  of  the  Pretender,  &c.,  "  no  attainder  for  treason  shall  extend  to  the  disinherit- 
ing of  an  heir,  nor  to  the  prejudice  of  the  right  or  title  of  any  person  or  persons,  other 
than  the  right  or  title  of  the  offender  or  offenders  during  his,  her,  or  their  natnral 
Hycs  only ;  and  it  shall  and  may  be  lawful  to  every  person  or  pereons  to  whom  the 
right  or  interest  of  any  lands,  tenements,  or  hereditaments,  after  the  death  of  any 
such  offender  or  offenders,  should  or  might  have  appertained  if  no  such  attainder 
had  been,  to  enter  into  the  same."  (See  2  Hawk.  P.  C,  ch.  49,  sec.  52.)  Was 
G.  T.  C.  not  aware  of  this  statute,  or  was  his  reference  to  the  "  old  common  law" 
in  connection  with  the  Constitution,  instead  of  a  reference  to  this  statute,  another 
instance  of  his  peculiar  mode  of  discussion?  It  may  well  bo  assumed,  we  think, 
that  this  provision  of  the  Statute  of  Anne  was  the  foundation  of  the  clause  which 
was  inserted  in  the  Constitution,  in  fewer  words,  but  with  the  same  meaning.  And 
thus  there  is  not  only  no  anomaly,  but  a  perfect  accordance,  between  the  oonstita- 
tional  provision  and  the  law  of  England  as  it  was  in  force  after  the  Statute  of  Anne. 

We  suggest  to  6.  T.  C.  that,  the  next  time  he  takes  occasion  to  controvert  the 
positions  of  the  North  American,  it  may  bo  well  for  him  to  state  them  and  their 
consequences  &irly,  and  without  any  attempt  to  get  up  an  argument  founded  on  a 
misrepresentation,  either  express  or  implied ;  and  we  commend  this  matter  to  his 
particular  consideration. 

*  Mr.  T.  D.  Elliot,  a  Representative  in  Congress,  who  made  a  speech,  September 
9,  at  Worcester,  the  evening  before  what  has  been  called  "  the  Republican  Conven- 
tion "  was  held  at  that  place,  is  thus  reported :  — '"  After  the  war,'  said  he,  '  there 
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All  the  accounts  from  the  army  uniformly  represent  that  the 
soldiers  who  have  thus  far  fought  our  battles  have  neither  part 
nor  lot  in  these  projects  for  universal  emancipation.  ^^  Let  it 
once  be  understood,"  said  an  educated  and  intelligent  colonel 
of  a  regiment  which  had  seen  hard  service,  ^^  let  it  once  be  un- 
derstood that  this  is  a  war  for  the  emancipation  of  the  negro, 
instead  of  a  war  in  defence  of  the  Constitution,  and  three 
quarters  of  the  army  would  lay  down  their  arms."  It  is  those 
who  stay  at  home  and  make  impassioned  speeches  about  lib- 
erty for  the  slave,  and  those  who  sit  and  listen  and  shout, 
but  do  not  fight,  that  seek  to  make  emancipation  the  object  of 
the  war.  They  have  two  ideas  among  them.  Some,  and  the 
greater  portion,  of  those  who  shout  are  philanthropists,  part 
of  them  by  profession,  a  majority  by  the  genuine  kindness  of 
their  hearts.  These  have  not  the  faculty  of  reason  strong 
enough  to  enable  them  to  consider  and  judge  into  what  a  gulf 
of  perdition  any  breach  of  the  Constitution  by  the  North  at 
this  time  may  plunge  us  ;  nor  the  caution  which  counsels  not 
to  give  up  a  certain  good  for  an  uncertainty.  They  forget  the 
eloquent  peroration  of  Mr.  Webster,  in  his  speech  on  Nullifica- 
tion. Their  idea  is  emancipation  for  the  sake  of  emancipation, 
and  some  of  them  would  prefer  that  the  Union  should  be  dis- 
solved if  slavery  cannot  be  abolished.  Another  portion  of 
them,  consisting  of  the  speech-makers  in  general,  and  their 
body-guard,  are  striving  to  avail  themselves  of  the  philan- 
thropy of  the  portion  first  named,  by  securing  its  support  for  all 
the  various  offices  of  which  they  are  among  the  most  diligent 
seekers  under  the  face  of  the  heavens.    Their  idea  is  office. 


can  be  no  status  ante  bdlum.*  Mr.  Elliot  was  snre  that  the  time  would  come  when 
We,  joining  hands  with  the  Democrats,  should  demand  fireedom  for  the  slave,  and 
service  for  the  freedman/'  —  Boston  Daily  Advertiser,  September  10. 

It  may  therefore  be  supposed  that  this  is  to  be  the  watchword.  The  meaning, 
if  we  understand  it,  is  that  the  slave  shall  be  emancipated  by  compulsion,  and  then 
the  master  required  to  hire  him. 
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office,  office.  It  would  seem  as  if  many  of  them  would  pve 
up  their  chance  of  heaven  for  an  office ;  and  perhaps,  humanlj 
speaking,  the  bargain  might  be  regarded  as  a  good  one.  In 
senate-chambers  and  on  stumps,  in  pulpits  and  at  picnics, 
in  camp-meetings  and  at  commencements,  ^^  the  everlasting 
negro  "  is  supposed  to  be  the  best  bid  for  the  votes  of  those 
whose  heai*ts  are  better  than  their  heads,  who  act  as  if  slaveij 
were  the  only  form  of  oppression  on  earth,  and  who  place  no 
great  estimate  on  the  blessings  of  a  free  government,  in  com- 
parison with  emancipation,  because  after  emancipation  is  once 
effected  we  shall  have  reached  their  millennium. 

The  question  which  is  presented  by  the  leaders  of  this  party, 
at  the  present  time,  is  whether  we  are  ready  to  usurp  a  power 
not  conferred  by  the  Constitution  of  the  United  States,  violate 
all  the  oaths  which  we  have  taken  to  support  it,  make  this  a 
war  upon  State  rights,  destroy  a  portion  of  the  sovereignty  of 
the  States,  which  they  unquestionably  possessed  upon  the 
declaration  of  independence  and  the  treaty  of  peace  with  Great 
Britain,  and  have  never  parted  with,  and  thereby  break  up 
the  union  of  the  States  under  the  Constitution.  To  this  we 
unhesitatingly  answer.  No,  a  thousand  times.  No.  This  would 
be  a  revolution  on  the  part  of  the  North,  and  we  are  satisfied 
that  an  attempt  to  conduct  the  war  on  this  basis  must  result 
in  the  final  acknowledgment  of  the  independence  of  the  seced- 
ing States. 

We  desire  not  to  be  misunderstood,  and  we  shall  be  glad  not 
to  be  misrepresented.  Our  opposition  to  slavery  knows  none 
but  constitutional  and  prudential  limits.  We  have  labored 
with  all  our  powers  for  the  restriction  of  slavery  in  the  Terri- 
tories, which  we  have  no  doubt  is  constitutional,  the  opinion  of 
half  a  dozen  judges  of  the  Supreme  Court  to  the  contrary 
notwithstanding,  and  we  should  most  heartily  rejoice  if  some 
mode  could  be  devised  for  the  extinction  of  slavery  in  the 
States,  without  entailing  upon  the  country  worse  evils.    But 
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we  denounce  with  unqualified  condemnation  the  philanthropy, 
or  the  treason,  call  it  which  you  please,  that  would  violate 
the  Constitution  of  the  United  States,  and  subvert  the  con- 
stitutions even  of  the  seceding  States,  and  thereby  destroy 
the  union  of  the  States,  and  the  hopes  of  constitutional  liberty 
for  the  white  race,  in  order  to  give  freedom  at  once  to  four 
millions  of  slaves,  seven  eighths  of  whom  would  not  know 
how  to  use  it  when  they  had  obtained  it,  and  who  must  suffer 
incomparably  greater  hardships,  under  existing  circumstances, 
from  such  a  gift,  if  it  could  be  conferred  on  them  by  a  Presi- 
dential proclamation,  than  they  have  thus  far  by  the  servi- 
tude to  which  they  are  subjected,  which  is  unquestionably 
bad  enough.  If  this  insane  persistence  in  the  call  for  eman- 
cipation, either  by  proclamation  or  by  confiscation  first  and 
trial  afterward,  shaU  result  in  divided  counsels  and  divided 
effort  at  the  North,  and  thereupon  the  rebellion  shall  by  any 
possibility  be  successful,  we  do  not  propose  to  be  numbered 
among  those  upon  whose  miserable  heads  the  storm  of  popular 
indignation  will  fall,  rightfully  and  pitilessly,  and  perhaps  to 
a  bitter  end. 

K  the  Union  of  the  States  is  dissolved,  the  non-slaveholding 
States  may  possibly  for  a  time  remain  united  under  one  gov- 
ernment. But  we  have  no  assurance  that  the  free  navigation 
of  the  Mississippi  might  not,  at  no  distant  day,  induce  the 
Western  States  to  join  the  Southern  Confederacy.  Their  ma- 
terial interests  would  in  that  case  to  some  extent  be  advan- 
taged thereby.  It  has  already  been  held  out  as  a  lure  to  them 
to  desist  from  their  opposition. 

In  conclusion,  we  would  say  that  we  are  in  favor  of  the 
prosecution  of  the  war  with  the  greatest  possible  vigor.  It 
has  been  forced  upon  the  North,  as  we  have  shown,  under 
circumstances  of  the  most  atrocious  character.  We  could 
not  refuse  to  fight  without  dishonor.  We  cannot  fail  of  victory 
without  subjugation.    The  rebel  Provost  Marshal  of  Frederick 
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is  careering  through  the  streets,  with  the  flag  of  the  United 
States  tied  to  his  stirrup  and  trailing  in  the  dust.  Shall  we 
not  fight?  Those  who  cannot  appreciate  fighting  for  the 
honor  of  our  flag,  for  the  success  of  republican  institutions^ 
for  the  cause  of  freedom,  and  the  hopes  of  the  world,  may 
perhaps  understand,  from  what  we  have  stated,  that  a  peace 
which  should  give  the  rebels  the  control  of  the  Mississippi 
would  render  the  Free  States  tributary  to  the  Southern  Con- 
federacy. It  is  idle  to  talk  about  a  treaty  for  the  free  navi- 
gation of  the  river,  or  a  declaration  inaking  it  an  open  sea. 
To  persons  who  cast  aside  all  their  constitutional  obligations, 
and  disregard  their  most  solemn  official  oaths,  the  stipula- 
tions of  a  treaty  would  impose  as  little  restraint  as  the  meshes 
of  a  cobweb;  and  whenever  passion  or  interest  should  re- 
quire it,  the  banks  of  the  river  would  again  bristle  with  bat- 
teries, for  the  destruction  of  Northwestern  commerce. 

We  are  in  favor  of  the  organization  and  arming  of  negro 
regiments  and  bri^des,  if  the  time  has  come  when  they  can 
be  made  available  without  detriment  to  the  public  service. 
The  Confederates  would  not  hesitate  to  do  the  same,  if  they 
could  trust  the  negroes.  Slaves  are  property,  and  the  rebels 
do  not  hesitate  to  use  any  of  our  property,  when  it  falls  in 
their  way,  against  us.  Ah !  but  when  we  suggest  this,  slaves 
immediately  become  persons,  and  very  dangerous  persons. 
Well,  we  hope  we  shall  not  disturb  the  sensitive  nerves  of 
our  Transatlantic  cousins  (who  blow  rebels  from  the  mouths 
of  their  cannon,  and  whine  hypocritically  about  the  sinking 
in  Charleston  harbor  of  a  few  old  vessels  loaded  with  stone, 
as  an  outrage  on  civilization)  when  we  say,  that,  if  it  becomes 
necessary,  for  the  suppression  of  the  rebellion,  we  are  in  favor 
of  placing  arms  in  the  hands  of  these  persons,  and  lettipg 
them  fight  in  their  own  parties,  and  under  their  own  leader- 
ship. That  will  be  a  proclamation  for  freedom  of  a  practical 
character.    It  may  be  fast  coming  to  this.    European  sympa- 
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thizers  with  the  rebellion  may  as  well  prepare  their  hartshorn. 
Great  Britain  armed  the  Indians  against  us  in  the  Revolution, 
and  in  the  war  of  1812.    It  is,  we  suppose,  one  of  those  things 
which,  according  to  the  London  Times,  she  does  not  intend  to 
do  again  —  until  she  finds  an  opportunity.    The  South  hare 
armed  the  Indians  against  us  in  this  war,  as  others  besides  Mr. 
Albert  Pike  can  testify.    All  over  the  South  and  Southwest, 
men  have  formed  themselves  into  guerilla  bands,  which  mur- 
der, destroy,  burn,  and  pillage.    And  we  do  not  perceive  the 
essential  difference  between  black  and  white  guerillas.  It  may 
l^e  that  tho  slaves  thus  armed  will  commit  some  atrocities. 
T^e  shall  regret  it.     But  we  repeat.  This  war  has  been  forced 
Tipon  us.     We  have  sent  to  the  field  our  bravest  and  our  best. 
The  idols  of  happy  homes  have  fallen  by  hardship,  disease,  and 
iDattle,  and  deep  anguish  has  come  to  many  a  Northern  house- 
liold.     We  know  no  reason  why  we  should  be  more  tender 
of  the  she-dragons  of  the  South,  who  have  been   so  loud- 
znonthed  in  the  cry  for  secession  and  war,  than  we  are  of  the 
l>est  and  dearest  of  our  sons,  who  are  marching  under  an  in- 
tolerable heat  and  falling  by  the  wayside,  tenanting  loathsome 
Southern  prisons,  dying  of  the  fever  of  the  camp,  mangled 
hj  the  missiles  of  war,  not  only  in  open  conflict,  but  from  the 
stealthy  ambuscade  of  the  Southern  guerilla,  and  lying  for 
days  uncared  for  on  an  unfortunate  battle-field  of  which  we 
did  not  retain  the  possession.     We  hesitate  not  to  say,  that  it 
will  be  better,  immeasurably  better,  that  the  rebellion  should 
l>e  crushed,  even  with  the  incidental  consequences  attendant 
on  a  servile  insurrection,  than  that  the  hopes  of  the  world  in 
the  capacity  of  mankind  to  maintain  free  institutions  should 
expire  with  American  liberty. 

Whatever  of  emancipation  comes  by  the  most  vigorous 
prosecution  of  the  war  will  come  without  any  violation  of 
constitutional  obligations,  and  without  any  revolutionary 
measures  on  our  part ;  and  we  do  not  object  to  it.     We  are 
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persuaded  that  there  will  be  quite  as  much  of  it  as  the  coun- 
try can  provide  for,  and  this  without  any  necessity  for  the 
reconstruction  of  our  institutions,  which  it  is  idle  to  suppose 
can  be  done  in  a  peaceable  manner.  The  constitutional  free 
goTernment  founded  by  our  fathers  has  been  transmitted  to 
us  as  a  priceless  inheritance,  and  with  God's  help  we  intend 
to  maintain  it,  that  it  may  descend  to  our  children. 
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Mbmobandum.  —  The  following  Article,  intended  for  the  April  number  of  the 
North  American  Review,  but  not  finished  in  seai«on,  was  completed  in  that  month, 
and  printed  for  the  next  number.  This  will  serre  to  explain  why  certain  matters 
appear  in  notes  which,  if  it  had  been  written  at  a  later  date,  might  have  found  a 
place  in  the  text,  and  why  its  appearance  in  its  present  form  is  delayed  until  July. 

The  substance  of  the  legal  argument,  on  the  facts  then  existing,  was  stated  in  a  ' 
Lecture  delivered  to  the  students  in  the  Law  School  of  Harvard  College,  in  the 
course  of  the  author's  duties  as  Royall  Professor  of  Law,  January  17,  1862. 

Cambbidoe,  May  1,  1862. 


INTERNATIONAL    LAW. 


1.  Correspondence  relative  to  the  Case  of  Messrs.  Mason  and 
SlideU.    Pub.  Doc. 

2.  Papers  relating  to  Foreign  Affairs^  accompani/ing  the  Pres- 
idents Message  to  Congress  ai  the  Opening  of  its  Session 
in  December,  1861.    Pub.  Doc. 

3.  Speech  of  Senator  Sumner,  delivered  in  the  Senate,  Jamir 
ary  9, 1862.    Washington,  D.  G. :  Scammell  &  Co. 

4.  The  Trent  Affair,  The  remaining  Despatches,  Boston 
Daily  Journal,  January,  1862. 

5.  Additional  Despatches  on  the  Trent  Case,  Boston  Daily 
Journal,  February  12, 1862. 

6.  Opinion  of  M.  d'Hautepeuille.  New  York  Times,  Janu- 
ary 4, 1862. 

The  affair  of  the  Trent  is  settled  so  far  as  immediate  re- 
sults are  inyolved.  Messrs.  Mason  and  SlideU  have  been 
deliyered  up  to  Lord  Lyonsj  and  have  reached  their  destina- 
tion by  the  way  of  St.  Thomas  and  Southampton.  There  has 
been  no  war  with  Great  Britain,  no  humiliating  surrender, 
no  apology,  no  ovation,  nor  any  great  manifestations  of  re- 
joicing among  the  people  of  England.  The  most  unkind  cut 
of  all  is  the  declaration  of  the  London  Times  that  Great 
Britain  would  have  done  as  much  for  two  negroes;  as  she 
might  have  done  with  much  more  propriety  if  the  United 


States  had  made  a  seizure  on  board  the  Trent  of  that  de- 
scription. 

In  the  mean  time  no  principles  of  international  law  hare 
been  settled  in  relation  to  the  rights  of  belligerents  and  neu- 
trals. The  demand  is  couched  in  the  most  general  terms, 
ignoring  all  the  particular  circumstances  upon  which  the  seiz- 
ure was  made,  and  which  were  supposed  by  Captain  Wilkes  to 
justify  it.  It  is  acceded  to  with  a  substantial  declaration  that 
the  act  was  justifiable  but  for  the  neglect  to  bring  the  vessel 
in  for  adjudication ;  and  the  surrender  is  made  on  account 
of  this  omission,  or  because  the  United  States  long  ago  con- 
tcinded  for  certain  doctrines  in  relation  to  neutral  rights, 
which  Great  Britain  strenuously  resisted,  but  which  she  is 
supposed  to  sustain  by  this  demand ;  —  it  does  not  appear  to  be 
quite  certain  upon  which  ground  it  is  placed.  At  the  same 
time  it  is  declared,  that,  if  the  safety  of  the  Union  required  the 
detention  of  the  captured  persons,  it  would  be  the  right  and 
duty  of  the  government  to  detain  them ;  but  the  effectual 
check  and  waning  proportions  of  the  existing  insurrection,  as 
well  as  the  comparative  unimportance  of  the  captured  persons 
themselves,  happily  forbid  a  resort  to  that  defence. 

Earl  Russell  replies  to  this,  that  the  neglect  to  send  in  the 
Trent  was  by  no  means  the  sole  ground  of  the  demand ;  he 
does  not  admit  that  Great  Britain  has  abandoned  any  of  her 
ancient  doctrines,  and  he  informs  Mr.  Seward  "  that  Great 
Britain  could  not  have  submitted  to  the  perpetration  of  that 
wrong,  however  flourishing  might  have  been  the  insurrection 
in  the  South,  and  however  important  the  persons  captured 
might  have  been." 

How  far  this  assertion  of  the  Secretary  of  State  may  be 
considered  as  an  admission  that  Great  Britain  was  justifiable 
or  excusable  in  her  claim  of  a  right  to  impress  her  seamen 
when  found  on  board  of  our  vessels,  a  claim  which  it  was 
attempted  to  sustain  by  the  plea  of  necessity,  au^which,  how- 


ever  shaken,  has  never  been  formally  abandoned;  and  a  fur- 
t;her  admission  that  the  adoption  of  the  act  of  McNab,  in 
invading  our  territory  and  burning  the  steamer  Caroline, 
(which  also  it  was  attempted  to  justify  by  this  same  necessity, 
a,nd  which  has  never  been  atoned  for,)  has  a  like  justification 
or  excuse ;  and  how  far,  on  the  other  hand.  Earl  Russell's  reply, 
that  Great  Britain  would  not  have  admitted  the  safety  of  the 
Union  to  be  an  excuse  for  the  capture  and  detention,  however 
flourishing  might  have  been  the  insurrection  in  the  South, 
xnay  be  regarded  as  a  concession  on  his  part  that  Great 
^Britain  was  entirely  wrong  when  she  alleged  necessity  as  a 
plea  for  impressment  in  the  one  case,  and  for  the  violation  of 
neutral  territory  and  the  burning  of  the  steamer  in  the  other,  — 
a.re  matters  which  remain  for  diplomatic  discussion  whenever 
some  new  transaction  shall  require  it. 

As  the.  diplomatic  correspondence  has  been  of  no  avail  to 
settle  any  principles  of  international  law,  but  has  rather  left 
oonfusion  worse  confounded,  we  propose  to  follow  the  discus- 
sion of  those  principles  somewhat  further.  Neither  the  cor- 
respondence nor  subsequent  reflection  upon  the  subject  has  at 
^11  shaken  our  confidence  in  the  opinions  which  we  expressed 
in  the  article  in  our  number  for  January,  upon  "  The  Foreign 
^nd  Domestic  Relations  of  the  United  States.", 

For  the  right  understanding  of  the  subject,  we  inquire,  in 
"the  first  place.  What  is  to  be  understood  by  international  law, 
«ind  from  what  sources  is  it  derived  ? 

International  law  has  been  defined  by  Mr.  Wildman  to  be 
^*the  customary  law  which  distermines  the  rights  and  regu- 
lates the  intercourse  of  independent  states  in  peace  and  war." 
Sir  William  Scott  (3  Rob.  Ad.  Reports,  326)  remarks,  that  it 
>w^as  a  law  "  made  up  of  a  good  deal  of  complex  reasoning, 
i^hough  derived  from  very  simple  rules,  and  altogether  com- 
posing a  pretty  artificial  system."     The  British  government 
liave  said  that  it  is  "founded  ^pon  justice,  equity,  conven- 
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ience,  and  the  reason  of  the  thing,  and  confirmed  by  long 
usage."    See  1  Phill.  Int.  Law,  [15]    66.    Dr.  Phillimore 

states  that 

^  Analogy  has  great  iofluence  in  the  decision  of  international  as  well 
as  munioipal  tribunals ;  that  is  to  say,  the  application  of  the  principle 
of  a  rule  which  has  been  adopted  in  certain  former  cases  to  govern 
others  yet  undetermined."  —  1  Ini,  Law^  [35]  68. 

The  sources  of  international  law,  as  set  forth  by  the  very 
learned  jurist  last  cited,  are  the  Divine  law  natural  and  re- 
vealed, reason,  and  the  consent  of  nations.    He  says :  — 

''The  obligations  of  natural  and  revealed  law  exist  independently 
of  the  consent  of  men  or  nations,  and  although  the  latter  acknowledge 
no  superior  upon  earth,  they  nevertheless  owe  obedience  to  the  laws 
which  they  have  agreed  to  prescribe  to  themselves,  as  the  rules  of  their 

intercourse  in  peace  and  war This  consent  is  expressed  in 

two  ways:  1.  It  is  openly  expressed  by  being  embodied  in  positive 
conventions  or  .treaties.  2.  It  is  tacitly  expressed  by  long  usage,  prac- 
tice, custom."  —  /Wrf.,  [37]  69. 

Speaking  of  the  repositories  and  evidences  of  the  consent 
of  nations,  the  same  author  enumerates  history,  the  contents 
of  treaties,  proclamations  or  manifestoes  issued  by  the  gov- 
ernments of  states  to  the  subjects  of  thejn  upon  the  breaking 
out  of  war ;  and  he  says  of  the  latter,  "  These  public  docu- 
ments furnish,  at  all  events,  decisive  evidence  against  any 
state  which  afterwards  departs  from  the  principles  which  it 
has  thus  deliberately  and  solemnly  invoked."  (/frirf.,  [50] 
78.)  He  adduces  the  decisions  of  prize  courts,  and  of  the  tri- 
bunals of  international  law,  as  an  evidence  of  the  consent  of 
nations,  and  in  that  connection  takes  occasion  to  refer  to  the 
judgments  of  Lord  Stowell  (Sir  William  Scott),  and  to  the 
strong  commendations  bestowed  upon  them  by  Chancellor 
Kent  and  Dr.  Story,  quoting  the  language  of  the  latter 
follows :  — 


**  How  few  have  read  with  becoming  reverence  and  zeal  the  decis- 
^^**^  of  that  splendid  jurist,  —  the  ornament,  I  will  not  say,  of  his  own 
^^  or  country,  but  of  all  ages  and  all  countries ;  the  intrepid  supporter 
^^ally  of  belligerent  and  neutral  rights ;  the  pure  and  spotless  magis- 
^^^te  of  nations,  who  has  administered  the  dictates  of  universal  juris- 
prudence with  so  much  dignity  and  discretion  in  the  prize  and  instance 
^Qrts  of  England!  —  Need  I  pronounce  the  name  of  Sir  William 
Scott?"  — /ftirf.,  [57]  82. 

The  author  adds,  al^o,  the  concurrent  testimony  of  great 
writers  upon  international  jurisprudence  as  another  evidence 
of  the  consent  of  nations,  for  which  he  cites  Wheaton  on  In- 
ternational Law. 

From  this  examination  of  the  general  character,  sources, 
and  evidence  of  international  law,  it  is  quite  apparent  that  in 
many  instances  the  rules  which  must  determine  the  rights, 
and  which  should  govern  the  intercourse,  of  two  nations,  may 
be  applicable  to  those  nations  alone,  while  in  other  cases  the 
rights  may  be  dependent  upon  principles  of  a  more  enlarged 
application,  and  the  intercourse  be  regulated  by  usages  which 
have  the  evidence  of  a  much  more  general  consent. 

It  hardly  needs  an  argument  to  show  that  the  questions  aris- 
ing in  this  case  of  the  Trent  are  to  be  considered  and  deter- 
mined as  questions  wholly  between  the  United  States  and 
Great  Britain,  and  upon  the  principles  and  usages  which  have 
been  promulgated,  sanctioned,  acknowledged,  and  claimed  as 
suitable  and  proper  principles  to  determine  the  rights  and  to 
regulate  the  intercourse  of  those  two  nations ;  and  not,  mainly, 
by  any  principles  which  are  of  general  authority  and  applica- 
tion throughout  Christendom. 

Clearly  the  questions  at  issue  cannot  be  determined  by  any 
principles  of  natural  or  revealed  law.  The  rights  of  war,  and 
the  proper  mode  of  carrying  on  a  war,  so  far  as  coercion  by 
force,  gunpowder,  shot,  and  shell  are  concerned,  are  generally 
regulated  (if  regulated)  by  the  usages   of  mankind,  rather 
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than  by  natural  or  revealed  religion,  or  even  by  treaty  stipula- 
tions. This  must  almost  necessarily  be  the  case,  each  occa- 
sion for  hostilities  depending  upon  the  peculiar  circumstances 
attending  the  ofifence  which  gives  rise  to  them,  and  the  modes 
by  which  the  hostilities  may  be  rendered  most  effective.  The 
general  object  of  offensive  warfare  is  to  do  injury  to  the  ene- 
my, and  thereby  compel  him  to  submit  to  what  is  required  of 
him. 

Even  the  general  laws  of  war  may  not  suffice  to  determine 
the  rights  of  the  belligerent  and  of  the  neutral  in  this  case, 
because  the  general  principles  regulating  war  do  not  reach  the 
special  circumstances  of  the  case,  as  one  arising  between  iiie 
United  States  and  Great  Britain.  Not  that  there  is  any  treaty 
stipulation  between  the  two  countries  which  determines  their 
respective  rights  in  reference  to  this  matter.  No  treaty  stipu- 
lation exists.  Great  Britain  expressly  refused  to  accede  to 
certain  principles  which  the  United  States  desired  to  incorpo- 
rate into  a  treaty,  and  which,  if  incorporated,  might  have  had 
an  essential  bearing  upon  some  of  the  questions  involved  in 
this  case. 

For  this  very  reason,  however,  no  treaty  stipulation  between 
the  United  States  and  any  other  nation  can  be  regarded  as 
governing  this  case,  or  even  as  having  a  legitimate  bearing  on 
the  questions  arising  in  it.  Mr.  Sumner,  in  the  speech  the 
title  of  which  we  have  placed  at  the  head  of  this  article,  has, 
with  a  great,  and  for  the  purposes  of  this  case  useless  dili- 
gence, made  a  collection  of  the  varying  expressions  of  our 
treaty  stipulations  with  other  powers.  But  the  most  which 
these  treaties  can  serve  to  show  is,  either  that  the  principles  of 
international  law  in  relation  to  the  subject-matter  were  un- 
settled, and  that  the  parties  to  the  treaty  desired  to  have  them 
made  certain,  in  accordance  with  what  they  deemed  to  be  the 
true  principle ;  or  that  by  the  rules  of  law,  as  generally  re- 
ceived, the  right  or  usage  was  otherwise  than  as  settled  by  the 


treaty  stipulation,  and  that  the  parties  to  the  treaty  were  de- 
sirous of  having  the  matter  placed  upon  a  different,  and,  as 
they  deemed  it,  a  better  basis.  In  either  view,  the  treaties 
furnish  no  argument  whatever  against  the  positions  assumed 
by  Captain  Wilkes.  On  the  latter  supposition,  the  treaties,  so 
far  from  furnishing  an  argument  against  his  proceedings, 
would,  as  between  the  United  States  and  Great  Britain,  fur- 
nish very  conclusive  evidence  in  his  favor. 

So  in  relation  to  the  intervention  of  France,  and  other  pow- 
ers of  Europe,  by  the  expression  of  their  hopes  that  the  Unit- 
ed States  would  accede  to  the  demand  of  Great  Britain ;  and 
in  reference  also  to  M.  Thouvenel's  suggestion,  that  the  seiz- 
ure was  erroneous,  and  that  the  United  States  would  be  in  the 
wrong  if  they  insisted  upon  holding  the  prisoners.  The  inter- 
vention was  valuable  as  an  evidence  of  courtesy  and  friendly 
relations  between  those  powers  and  the  United  States,  shown 
by  the  expression  of  their  desire  that  we  should  not  enter  into 
a  conflict  with  Great  Britain  in  which  they  could  not  sustain 
our  right  on  their  principles.  But  unless  it  may  be  shown  that 
their  principles  are  those  upon  wliich  Great  Britain  has  acted 
toward  the  United  States,  or  at  least  that  they  are  the  princi- 
ples which  at  the  time  were  the  governing  principles  as  between 
the  United  States  and  Great  Britain,  those  interventions  and 
representations  can  have  no  tendency  to  show  the  right  or  the 
wrong,  as  between  the  parties  to  the  matter  at  issue. 

This  is  made  especially  apparent  by  the  despatch  from  M. 
Thouvenel  to  M.  Mercier,  which  was  read  to  Mr.  Secretary 
Seward,  in  which  M.  Thouvenel  argues  the  question  upon  the 
rules  of  law  as  they  are  held  by  France,  and  upon  the  stipula- 
tions of  the  treaties  between  the  United  States  and  France ; 
whereas  the  principles  maintained  by  France  in  relation  to 
neutral  rights  are  not  acknowledged  by  Great  Britain,  and  the 
United  States  have  no  treaty  with  her  of  the  same  character, 
in  this  respect,  as  they  have  with  France. 
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So,  again,  in  relation  to  the  writings  of  foreign  pnblicists. 
Although  undoubtedly  such  writings  are  evidence  of  the  prin- 
ciples of  international  law,  the  evidence  may  be  limited  to  ih^ 
usages  and  customs  of  some  nations,  and  not  of  others.  Such 
writings  cannot  avail  as  evidence  in  this  case,  unless  they  rec- 
ognize the  principles  asserted  by  Great  Britain,  and  assented 
to  or  acquiesced  in  by  the  United  States.  This  is  particularly 
true  of  M.  Hautefeuille,  who  has  made  himself  somewhat  im- 
pertinently busy  in  reference  not  so  much  to  the  principles 
which  govern  the  case,  as  in  denunciation  and  vituperation  of 
the  United  States.  He  disagrees  with  Wheaton,  ana  rejects 
entirely  the  authority  of  Lord  Stowell,  whose  character  as  a 
jurist  has  not  only  received,  as  we  have  seen,  very  strong 
commendation  in  this  country,  but  the  most  of  whose  decis- 
ions were  regarded  as  authoritative  expositions  of  the  rights 
of  belligerents  against  neutrals  long  before  M.  Hautefeuille 
was  even  heard  of  here.  It  is  certainly  sbmething  more 
than  modest  assurance  when  M.  Hautefeuille,  ignoring  the 
authority  of  a  judge  who  has  decreed  the  confiscation  of  mil- 
lions, perhaps,  of  American  property,  for  violation  of  neutral- 
ity, and  to  whose  decrees  and  judgments  the  sufferers  and 
the  government  submitted,  if  not  without  a  murmur,  at  least 
without  a  resort  to  arms  for  that  cause,  —  ignoring  also  the 
fact  that  American  publicists  had  lauded  his  great  learning 
and  eminent  character,  recognized  his  authority,  and  promul- 
gated his  principles  as  the  governing,  if  not  the  best,  princi- 
ples of  international  law,  —  presunfes  to  denounce  the  pro- 
ceedings of  Captain  Wilkes,  and  to  censure  the  United  States 
because  they  have  not  conducted  in  relation  to  an  English 
vessel  according  to  his  standard  in  regard  to  neutral  rights. 

It  is  peirhaps  not  necessary  to  our  present  purpose,  but  we 
take  occasion  to  say,  that,  upon  any  open  question,  not  settled 
by  agreement  or  consent  between  the  two  nations,  but  upcm 
which  each  has  maintained  an  opinion  adverse  to  that  of  the 
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other,  either  has  the  right,  at  any  time,  to  act  upon  the  prin- 
ciple contended  for  by  the  other,  and  thus  to  express  an  as- 
sent to  it,  if  there  has  not  previously  been  something  to  show 
a  withdrawal.  This  is  the  usual  mode  by  which  assent  is 
given  by  implication,  and  in  relation  to  such  subjects  it  is 
sufficient  if  the  assent  is  expressed  when  the  occasion  arises 
for  it. 

We  proceed  to  inquire  into  certain  principles  of  interna-' 
tional  law  as  held  by  Great  Britain,  and  as  recognized  by  the 
United  States,  their  judicial  tribunals  and  jurists,  which  may 
apply  directly,  or  by  analogy,  to  the  case  of  the  Trent. 

The  convenience  or  necessity  of  a  belligerent  has  sometimes 
led  to  the  violation  of  neutral  territory,  as  in  the  case  of  the 
burning  of  the  steamer  Caroline  within  the  limits  of  the  State 
of  New  York ;  and  the  power  of  the  belligerent  has  occasion- 
ally been  sufficient  to  resist  a  claim  for  redress.  In  other 
words,  the  party  committing  the  wrong,  in  the  language 
which  the  London  Times  lately  applied  to  Great  Britain,  has 
"fought  it  through,"  instead  of  doing  justice.  But  such  a 
course  does  not  settle  the  principles  which  are  applicable  to 
future  cases. 

The  main  difficulties  in  determining  the  rights  of  the  bel- 
ligerent and  the  neutral  have  arisen  in  relation  to  the  vessels 
of  the  latter  navigating  the  open  sea,  which  is  the  highway 
of  all  nations.  It  has  been  asserted  by  some,  that  a  vessel  on 
the  ocean  is  to  be  regarded  as  a  part  of  the  territory  of  the 
government  to  which  she  belongs ;  but  this  position  cannot  be 
maintained,  either  in  the  naturef  of  the  thing,  or  according  to 
the  received  rules  of  law.  If  there  is  any  similarity  between 
the  two,  it  is  only  of  a  limited  character.  The  term  territory 
is  sometimes  applied  to  a  vessel  with  the  meaning  merely 
that  she  is  under  the  jurisdiction  and  laws  of  the  nation  to 
which  she  belongs,  but  with  no  intention  to  assert  an  immu- 
nity from  search  and  seizure  of  the  ship  for  violation  of  neu- 
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trality.  Such  was  evidently  the  use  of  the  term  by  Mr.'  Web- 
ster in  his  negotiation  with  Lord  Ashburton.  The  belligerent 
and  the  neutral  are  alike  entitled  to  pass  and  repass  upon  the 
ocean,  and  there  is  no  territory  there.  The  belligerent  has 
the  right  to  carry  on  his  hostilities  against  his  enemy  wher- 
ever he  can  find  him  on  the  high  seas,  and  the  neutral  char- 
acter of  a  vessel  there  cannot  be.  known  except  upon  inquiry, 
for  which  purpose  visit  is  allowed;  —  whereas  neutral  terri- 
tory manifests  itself,  is  known,  and  is  to  be  respected  with- 
out visit,  search,  or  inquiry,  except  upon  evidence  of  a  vio- 
lation of  neutrality. 

In  an  article  on  the  affair  of  the  Trent,  in  the  February 
number  of  the  London  Law  Magazine  and  Law  Review,  —  the 
tone  and  temper  of  which  are  in  marked  contrast  with  the 
frothy  and  malignant  issues  of  Blackwood,  the  Edinburgh,  the 
North  British,  and  even  of  the  ChrisUa/n  Observer,*  —  it  is 
stated  that,  in  a  paper  upon  the  subject  read  by  Mr.  C.  Clark 
before  the  Juridical  Society,  he  maintained  as  a  first  propo- 
sition, ^^  that  a  ship  is,  as  a  rule,  part  of  the  soil  of  the  coun- 
try to  which  it  belongs."  In  a  subsequent  part  of  the  paper 
he  said  that  the  rule  that  each  nation  claims  jurisdiction  over 
its  own  vessels  at  sea  depends  on  the  principle  that  every 

*  The  January  number  of  the  Obsenrer  hetrayg  its  ignorance  of  American  affain 
by  speaking  of  "Lord  Lyons,  the  British  Ambassador  at  New  York,**  and  airs  its 
vocabulary  by  a  liberal  utterance  about  "  preposterous  arrogance,"  ^  ridiculous  pride/* 
"  national  vanity /'  **  arrogance  and  bluster/'  **  contemptuous  disregard  of  the  rights 
of  other  nations/'  &c,  &c.,  and  cloaks  all  this  rituperation  of  &e  United  States  un- 
der a  sanctimonious  assumption  of  the  light  of  Christian  rebuke. 

Commenting  on  the  affair  of  the  Trent,  the  Observer  speaks  of  "  a  display  of  vio- 
lence towards  Miss  Slidell,  which  might  have,  and  probably  would  have,  terminated 
in  bloodshed,  but  for  the  heroic  conduct  of  the  English  commander,  who  threw  him- 
self between  her  and  the  bayonets  of  the  marines.**  Qiketb,  on  which  side  wa«  the 
danger  of  bloodshed  ?  If  Commander  Williams's  story  about  Miss  Slidell*fi  conduct 
toward  Lieutenant  Fairfax  were  entitled  to  any  credence,  it  would  seem  that  the 
danger  was  on  the  part  of  the  marines,  and  that  they  must  have  presented  their  bay- 
onets (if  presented)  in  self-defience. 
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vessel  is  part  of  the  state  to  which  it  belongs ;  and  he  adds : 
'^  This  principle  I  am  prepared  to  maintain,  and  must  do  so, 
for  it  will  become  of  much  importance  in  a  future  stage  of 
this  discussion."  But  he  certainly  does  not  succeed  in  ob- 
viating the  objections  of  Mr.  Manning  to  that  doctrine,  in  his 
Commentaries  on  the  Law  of  Nations,  which  Mr.  Clark  cites 
and  attempts  to  controvert ;  and  assuredly  it  is  no  more  ne- 
cessary, in  order  to  substantiate  a  claim  to  jurisdiction  oVer 
a  vessel  at  sea,  to  maintain  that  it  is  part  of  the  soil,  or  even 
a  part  of  the  state  claiming  jurisdiction,  than  it  is  necessary, 
in  order  to  show  a  title  to  a  carriage  running  upon  the  high* 
way,  and  a  right  to  govern  its  motions,  to  show  that  the  car- 
riage is  part  of  the  real  estate  of  the  claimant. 

Mr.  Manning  says :  ^'  Now,  no  nation  has  jurisdiction  over 
the  territory  of  another  nation.  But  as  soon  as  a  merchant- 
ship  comes  into  the  harbor  of  a  state  to  which  she  does  not  be- 
long, she  beconies  subject  to  the  jurisdiction  of  this  latter  state. 
This  shows  that  a  merchant-ship  cannot  be  considered  part  of 
the  territory  of  her  state ;  for  if  she  possesses  this  character 
at  any  time,  she  must  possess  it  at  all  times."  (p.  210.)  This 
alone  would  seem  to  be  conclusive  of  the  argument,  without 
reference  to  the  other  cogent  reasons  offered  by  Mr.  Manning 
in  support  of  his  objection  to  the  doctrine.  How  is  it  that  the 
character  of  the  ship  in  this  respect  can  change  upon  her  en- 
trance into  the  port  of  another  nation,  so  that  the  part  of  the 
soil,  or  part  of  the  state,  which  she  constituted,  has  become  de- 
tached from  the  state  to  which  she  belongs,  but  is  annexed 
again  the  moment  she  gets  out  of  the  port  ?  If  the  right  of 
jurisdiction  proves  the  ship  to  be  part  of  the  soil  or  state,  it 
would  seem  to  show  that,  upon  entering  the  port  of  another 
nation,  she  had  become  part  of  the  soil  or  state  there.  The 
proposition,  therefore,  proves  too  much.  Mr.  Clark  admits 
that  his  rule  is  subject  to  certain  exceptions,  but  in  fact  it 
is  all  exceptions.    There  is  no  particular  in  which  the  vessel 
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can,  with  any  just  reason,  be  regarded  as  part  of  the  territory. 
The  proposition  is,  at  best,  but  a  mere  fiction,  for  the  purpose 
of  asserting  a  jurisdiction  over  the  ship  while  on  the  high  seas, 
and  a  very  unnecessary  fiction  for  that  purpose.* 

There  has  been  much  less  difierence  of  opinion  respecting 
the  rights  of  belligerents,  as  against  each  other,  than  has  ex- 
isted in  relation  to  their  rights,  as  their  warlike  operations 
ma^  affect,  directly  or  indirectly,  those  nations  which,  having 
no  interest  in  the  contest,  not  only  desire  to  remain  neutral, 
but  to  avail  themselves  of  all  the  advantages  of  trade  and 
commercial  intercourse  to  which,  but  for  the  hostilities,  they 
would  be  entitled  with  each  of  the  belligerents. 

The  neutral  nationality  of  a  vessel  being  established,  there 
is  still  no  assurance  of  the  observance  of  the  actual  neutrality 
which  is  incumbent  on  those  who  control  the  ship.  The 
"  greedy  merchants  who  care  not  how  things  go,  provided 

*  In  a  recent  debate  in  the  HoiiBe  of  Commons  on  a  resolntion  offered  bj  Mr. 
Horsfall,  "  That  the  present  state  of  International  Maritime  Law,  as  affecting  the 
rights  of  belligerents  and  neutrals,  is  ill-defined  and  unsatisfactory,  and  calls  for  the 
early  attention  of  Her  Majesty's  government/'  Lord  Palmerston  said :  "  We  hare 
lately  maintained,  at  the  risk  of  war,  that  a  merchant-ship  at  sea  is  a  part  of  our 
territory,  that  that  territory  cannot  be  violated  with  impanity,  that,  therefore,  tadi- 
viduals  cannot  be  taken  out  of  a  merchantman  hdonging  to  a  neutral  country.  The  same 
principle  may  be  said  to  apply  to  goods  as  well  as  men,  and  if  it  be  granted,  €u  «« 
do  grants  that  a  belligerent  hag  no  right  to  take  out  of  a  neutral  ship  permms  who  are 
mieSf  so  also  it  follows  that  the  neutral  must  always  be  respected,  and  in  the 
even  of  enemy's  property  on  board  ought  not  to  be  violated."  —  If  this  is  what 
was  maintained,  and  is  admitted.  Earl  Russell  might  have  spared  himself  the  la- 
bor of  the  greater  portion  of  his  despatch  in  reply  to  Mr.  Seward,  npon  which 
we  have  commented  at  laige  in  a  subsequent  part  of  this  article.  It  it  beyond 
question  that  there  is  no  contraband  of  war  within  a  neutral  terriiory^  nor  anj  right 
to  capture  enemies  of  any  sort  within  such  territory,  unless  they  use  it  for  the 
purposes  of  active  and  immediate  hostilities  against  the  belligerent.  And  it  it 
equally  dear  that  the  enemy^s  despatches,  when  within  neutral  territory,  are  not 
subject  to  capture.  The  whole  matter  in  controversy  would  be  ended  at  once  on 
such  a  principle ;  and  we  need  not  talk  about,  what  would  be  an  idle,  at  weU  at  a 
ridiculous  question,  to  wit,  whether  a  journey  of  neutral  territory  from  one  neotnd 
port  to  another  neutral  port  would  vary  the  rights  of  the  parties. 
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they  can  satisfy  their  thirst  of  gain,"  pay  little  regard  to  proc- 
lamations of  strict  neutrality,  so  long  as  large  profits  attend  a 
violation  of  it  by  the  transportation  of  contraband  goods,  and 
profits  may  also  be  derived  from  the  carriage  of  goods  belong- 
ing to  the  citizens  or  subjects  of  the  belligerent  nations.  This 
has  led  to  the  admission  of  a  right  of  search,  not  to  be  exer- 
cised, we  think,  in  cases  where  no  violation  of  neutrality  can 
reasonably  be  supposed  to  exist,  but  to  which  the  neutral  ves- 
sel should  submit  without  objection  in  all  cases  where  it  may 
be  rightfully  exercised.  This  search,  according  to  the  general 
principle  as  laid  down  by  English  and  American  writers,  may 
be  for  the  purpose  of  capturing  the  goods  of  the  enemy  found 
on  board,  which,  if  .not  contraband  of  war,  may  be  carried 
without  a  violation  of  neutrality,  and  without  subjecting  the 
vessel  to  confiscation,  although  the  goods  themselves  are  liable 
to  capture.* 

In  the  war  in  1855  between  Great  Britain  and  France  on 
the  one  part,  and  Russia  on  the  other,  Great  Britain  waived 
for  the  time  her  right  to  capture  enemy's  goods  in  neutral 
vessels,  but  she  took  good  care  to  limit  the  waiver  to  that 
occasion.  The  language  of  Her  Majesty's  proclamation 
was, — 

^'To  preserve  the  commerce  of  Dcutrals  fix>m  all  unnecessary  ob- 
struction, Her  Majesty  is  willing,  for  the  present^  to  waive  a  part  of  the 
hdligerent  rights  appertaining  to  her  by  the  Law  of  Nations 

"  It  is  impossible  for  Her  Majesty  to  forego  the  exercise  of  her  right 
of  seizing  articles  contraband  of  war,  and  of  preventing  neutrals  from 
bearing  the  enemy's  despatches ;  and  she  must  maintain  the  right  of  a 
belligerent  to  prevent  neutrals  from  breaking  any  effective  blockade 
which  may  be  established  with  an  adequate  force  against  the  enemy's 
forts,  harbors,  or  coasts 

"  But  Her  Majesty  wiU  waive  the  right  of  seizing  enemy's  property 

*  This  is  Admitted  to  be  a^neral  principle  of  international  law,  of  very  ancient 
date,  upon  which  any  nation  may  act  unless  restrained  by  treaty  or  agreement. 
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laden  on  board  a  neutral  vessel,  unless  it  be  contraband  of  war.** — 3 
Phill.,  [294]  238  * 

Right  of  search  may  also  be  exercised  for  the  capture  of 
goods  the  property  of  the  neutral,  if  they  are  contraband  of 
war.  In  the  absence  of  treaty  stipulations  one  of  the  most 
perplexing  and  irritating  questions  has  been,  What  shall  be 
deemed  contraband  of  war  ?    The  general  principle  is,  that  the 


*  In  the  debate  in  the  House  of  CommonB,  March  17th,  Mr.  D'lsraeli,  referring  to 
the  second  article  of  the  Declaration  at  Paris,  that  the  neutral  flag  ooyen  the  eoemy't 
goods,  and  to  the  reason  given  by  Lord  Palmerston  for  the  adoption  of  it,  said :  "  I 
most  do  the  noble  Lord  the  justice  to  say  that  he  did  not  dwell  much  on  that  point. 
He  admitted  that  the  real  causes  of  the  change  have  been  placed  more  clearly  before 
the  House  by  the  honorable  member  for  Birmingham.  It  was  becaase,  on  tiie  eve 
of  a  war  with  Russia,  we  feared  the  assertion  of  the  principle  that  a  neutral  flag  does 
not  coyer  the  cargo  might  involre  us  in  embaq^ssments  with  the  United  States. 
The  noble  Lord  recognixed  the  accuracy  of  that  description.'' 

But  Dr.  Phillimore,  who  must  be  good  authority,  gives  a  reason  altogether  difiWr- 
ent,  —  one  which  has  no  reference  to  the  United  States ;  and  we  certainly  have  no  evi- 
dence that  there  was  any  notice  given  to  the  United  States  that  Great  Britain  had 
adopted  and  would  abide  by  the  principle  for  which  the  latter  had  contended.  Dr. 
Phillimore  says :  "  At  the  breaking  out  of  the  present  European  war  [1835],  En^and 
found  herself  in  close  alliance,  offensive  and  defensive,  with  France.  They  were  to 
wage  war  together  both  by  iea  and  land.  It  was  therefore  supposed  to  be  necessary 
that  there  should  be  an  agreement  between  them  as  to  the  question  which  has  been  so 
long  under  our  consideration,  of  the  exercise  of  belligerent  rights  towards  neutrals. 
The  retuU  was  a  compromise.  France  abandoned  her  doctrine,  that  enemy's  shipe  made 
enemy*s  goods ;  England  agreed  to  allow,  ditring  her  ailkmce  with  Franee  in  the 
ent  uxir,  the  doctrine  that  free  ships  made  free  goods.  But  she  scrupulously  and 
pressly  declared  that  in  so  doing  she  *  voaived  a  part  of  the  belligerent  rights  ttppertamu^ 
to  her  by  the  Law  of  Nations*  It  will  be  seen,  therefore,  from  the  principles  already 
laid  down  in  this  work,  as  well  as  from  the  reason  of  the  thing,  that  Engkutd  hat 
retained  unimpaired  her  belligerent  right  upon  this  important  subject.  In  the  oomraoni* 
cations  which  have  passed  on  this  subject  between  England  and  the  North  Ameri- 
can United  States,  the  Minister  of  the  latter  country  observed  in  his  reply :  '  Not> 
withstanding  the  sincere  gratification  which  Her  Majesty's  declaration  haa  given  to 
the  President,  it  would  have  been  enhanced  if  the  rule  alluded  to  had  been  annonnced 
as  one  which  would  be  observed,  not  only  in  the  present,  but  in  every  future  war  in 
which  Great  Britain  shall  be  a  party."  (3  Phill.,  [292]  237.)  In  a  note  he  says  : 
"In  1823  and  1826-27  vain  attempts  were  made  to  ac^ust  this  question  between 
England  and  the  North  American  United  States." 
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neutral  shall  not  aid  either  belligerent  in  his  warlike  opera- 
tions. The  transportation  of  arms  and  munitions  of  war 
generally  to  a  belligerent  is  clearly  a  violation  of  the  duty  of 
the  neutral,  but  the  list  of  articles  regarded  as  contraband 
because  of  their  direct  or  indirect  assistance  in  the  prosecution 
of  the  war  has  been  extended  greatly  beyond  goods  necessarily 
of  a  warlike  character ;  and  so  controversies  have  arisen  re- 
specting goods  of  a  debatable  description,  the  interest  of  the 
belligerent  being  to  cut  off  all  supplies  from  his  enemy,  and 
the  interest  of  the  neutral  being  for  the  largest  liberty  of  trade 
and  commerce.  Great  Britain,  as  a  belligerent,  has  hereto- 
fore insisted,  against  the  United  States  and  oilier  neutral 
nations,  upon  the  largest  catalogue  of  contraband  goodd. 
See  the  case  of  the  Jonge  Margaretta  (1  Bob.  Adm.  Rep.  195), 
also  the  case  of  the  Zelden  Bust  (6  Bob.  Adm.  Bep.  98),  in 
which  cheeses  suitably  for  naval  stores  were  held  to  be  contra- 
band. 

As  between  Great  Britain  and  the  United  States  there  is  a 
right  to  capture  despatches  of  the  enemy.  Great  Britain  has 
uniformly  insisted  upon  the  general  principle  that  the  carriage 
of  the  despatches  of  a  belligerent  is  a  violation  of  neutrality, 
and  by  the  decisions  of  her  Admiralty  court  has  maintained 
the  most  stringent  rule,  to  the  extent  of  including  as  de- 
spatches ^^  all  official  communications  of  official  persons  on  the 
public  affairs  of  the  government,"  saying,  if  the  papers  so 
taken  relate  to  public  concerns,  be  they  great  or  small,  civil 
or  military,  the  court  will  not  split  hairs  and  consider  their 
relative  importance.  See  extracts  in  our  January  number, 
Article  X.,  from  the  case  of  the  Caroline  (6  Bob.  Adm.  Bep. 
461-470),  case  of  the  Susan  (6  Bob.  461,  note),  case  of  the 
Atalanta  (6  Bob.  440-460).  In  the  case  of  the  Caroline, 
above  cited,  an  exception  was  made,  to  which  we  shall  refer 
hereafter. 

In  the  war  by  Great  Britain  and  France  against  Bussia, 
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Great  Britain,  as  we  have  seen,  waived  the  right  to  capture 
enemy's  goods,  hut  insisted  on  her  right  to  capture  despatches, 
and  American  writers  have  recognized  this  as  a  belligerent 
right. 

Controversies  less  numerous  have  arisen  upon  the  question, 
under  what  circumstances  the  transportation  of  persons  be- 
longing to  a  belligerent  party  is  a  violation  of  neuiralify. 
Here,  again.  Great  Britain,  as  against  the  United  States,  has 
promulgated  and  enforced  the  rule  limiting  to  the  greatest  ex- 
tent the  right  of  the  neutral.  See  what  is  said  by  Sir  Wil- 
liam Scott  respecting  persons  who  were  going  to  be  emjdoyed 
in  civil  capacities  in  the  government  of  Batavia  (6  Bob.  434, 
Case  of  the  Orozembo). 

A  vessel  resisting  visitation  and  search  renders  herself  liable 
to  capture  and  condemnation.  See  case  of  the  Swedish  ship 
Maria,  which  was  under  convoy  of  a  Swedish  frigate  (1  Bob. 
840). 

That  the  principles  thus  laid  down  remained,  up  to  the  time 
of  the  present  rebellion,  as  the  principles  of  intematioBal 
law,  recognized,  and  to  some  extent,  it  might  be  said,  estab- 
lished by  Great  Britain,  is  shown  beyond  doubt  by  the  fSebct 
that  Dr.  Phillimore,  whose  work,  in  four  volumes,  was  pub- 
lished at  different  times  from  1854  to  1861,  states  them  all, 
with  undoubting  confidence,  as  general  principles.  Other 
English  writers,  so  far  as  they  have  had  occasion  to  refer 
to  them,  state  them  in  a  similar  way,  perhaps  not  so  much 
in  detail.  ^ 

Against  some  of  these  doctrines  the  United  States  objected, 
but  in  vain,  and  finally  acquiesced,  so  far  as  acquiescence  is 
shown  by  a  failure  to  follow  up  the  objection  by  war,  and  by 
the  general  course  of  their  judicial  decisions.  They  have 
been  recognized  by  the  most  eminent  publicists  here,  and  have 
been  taught  in  the  schools  of  law,  so  far  as  there  has  been  oc- 
casion for  instruction,  as  settled  principles,  —  the  principles  of 
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Continental  Europe,  so  far  as  they  were  different,  not  being 
recognized  as  authority,  or  as  being  at  most  of  doubtful  appli- 
cation. 

Dr.  Phillimore  quotes  from  Kent's  Commentaries,  with 
marked  approbation,  the  following  passage :  "  We  have  a 
series  of  judicial  decisions  in  England  and  in  this  country,  in 
which  the  usages  and  duties  of  nations  are  explained  with  that 
depth  of  research  and  that  liberal  and  enlarged  inquiiy  which 
strengthen  and  embellish  the  conclusions  of  reason.  They 
contain  more  intrinsic  argument,  more  full  and  precise  de- 
tails, more  accurate  illustrations,  and  are  of  more  authority 
than  the  loose  dicta  of  elementary  writers.  When  those 
courts  in  this  country  which  are  charged  with  the  administra- 
tion of  international  law  have  differed  from  the  English  adju- 
dications, we  must  take  the  law  from  domestic  sources ;  but 
such  an  alternative  is  rarely  to  be  met  with,  and  there  is 
scarcely  a  decision  in  the  English  prize  courts  at  Westminster 
on  any  general  question  of  public  right  that  has  not  received 
the  express  approbation  and  sanction  of  our  national  courts." 
(1  Kent's  Com.,  68  ;  1  PhilL,  [55]  81.) 

It  appears  from  the  articles  adopted  by  the  Congress  at 
Paris,  in  1856,  that  Great  Britain  did  not  by  her  participation 
in  that  adoption  limit  her  rights  in  relation  to  any  of  the  mat- 
ters involved  in  this  case  of  the  Trent,  except  so  far  as  the 
right  to  capture  enemy's  goods  in  a  neutral  vessel  may  bear 
upon  the  case.  There  is  no  explanation  or  specification  of  the 
time  when,  or  the  circumstances  under  which,  you  may  stop 
the  ambassador  of  the  .enemy,  or  capture  his  officers,  soldiers, 
or  civilians  on  board  of  a  neutral  vessel,  —  no  surrender  of 
the  right  claimed  to  capture  despatches,  —  and  no  settlement 
of  the  list  of  what  shall  be  regarded  as  contraband. 

It  appears  further  from  the  result  of  the  correspondence 
between  the  United  States  and  Great  Britain,  in  1861,  respectr 
ing  the  adoption  of  those  articles  by  the  former,  that  whatever 
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rights  the  United  States  as  a  belligerent  would  haye  had 
against  Great  Britain  as  a  neutral,  on  the  principles  which 
governed  the  international  relations  of  the  two  countries  be- 

• 

fore  the  Congress  at  Paris,  are  in  no  manner  affected  by  the 
proceedings  of  that  Congress,  notwithstanding  the  proposition 
of  the  United  States  in  the  first  instance  to  become  a  party  to 
those  articles,  with  an  additional  clause  exempting  private 
property  from  capture  on  the  high  seas,  and,  after  that  was 
rejected,  their  offer  to  adopt  the  four  articles  ^^  pure  and  sim- 
ple." They  may  claim  the  right  to  capture  enemy's  goods  in 
neutral  bottoms,  as  they  might  have  done  before,  notwith- 
standing the  third  of  those  articles  provides  for  the  exemption 
of  such  goods,  and  either  of  their  offers  of  adhesion  if  accepted 
would  have  made  them  parties  to  the  agreement  that  enemy's 
goods  thus  situated  should  be  exempted. 

We  are  aware  that  Mr.  Seward,  in  his  reply  to  the  demand 
for  the  delivery  of  Mason  and  Slidell,  says :  — 

^  It  has  been  settled  by  correspondence  that  the  United  States  and 
Great  Britain  mutually  recognized,  as  applicable  to  this  local  strife, 
these  two  articles  of  the  declaration  made  by  the  Congress  of  Paris  in 
1856,  namely:  That  the  neutral  or  friendly  flag  should  cover  enemy's 
goods,  not  contraband  of  war,  and  that  neutral  goods,  not  oontrabaDd 
of  war,  are  not  liable  to  capture  under  an  enemy's  flag." 

But  how  has  this  mutual  recognition  been  settled  ?  The 
articles  of  the  Declaration  of  Paris  have  never  been  adopted 
by  the  United  States.  Notwithstanding,  therefore,  there  was 
no  objection  on  the  part  of  the  United  States  to  those  two 
articles,  there  was  no  agreement  between  Great  Britain  and 
the  United  States  respecting  them ;  and  in  case  of  a  war  in 
which  Great  Britain  is  a  belligerent  and  the  United  States 
neutral,  the  former  may  allege  that  the  matter  was  all  left 
open,  and  that  as  to  the  latter  she  has  the  right  of  capture, 
which  she  only  waived  in  the  Russian  war,  and  has  not  parted 
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with  as  against  the  United  States  hj  her  agreement  with  other 

governments.* 

This  failure  to  make  a  complete  accession  to  the  articles 
was  not  the  fault  of  the  United  States,  having  been  occa- 
sioned in  the  first  instance  hj  the  provision  that  all  the  arti- 
cles must  be  adopted,  or  none,  and  by  the  refusal  of  Great 
Britain  to  agree  to  the  exemption  of  private  property  from 
capture,,  and  lastly  by  her  insisting  upon  adding  to  the  agree- 
ment to  adopt  a  declaration  which  would,  or  it  was  supposed 
might,  vary  their  effect.f 

*  In  the  recent  debate  in  Parliament  already  referred  to,  Lord  Palmcrston  said,  in 
regard  to  the  second  article  of  the  Declaration  at  Paris  "  which  said  that  the  flag 
should  ooTer  the  goods,  that  has  always  been  the  principle  which  the  United  States 
has  maintained,  and  therefore  no  diflicnlty  arises  between  England  and  the  United 
States  upon  that  article.  It  requires  no  additional  declaration  to  bind  them  to  the 
observance  of  that  article,  because  that  has  always  been  their  doctrine,  and  the  fact 
^liaC  it  was  their  doctrine  led  us  to  think  that  it  was  more  prudent  and  wise  to  adopt, 
in  common  with  other  parties,  the  Declaration  of  Paris." 

Bat  the  fact  that  it  was  the  doctrine  of  the  United  States  years  since  did  not  pre- 
'Wnt  Great  Britain  from  denying  it  and  refusing  to  be  bound  by  it.  How  does  her 
Agreement  with  France  and  other  European  powers  to  adopt  it  senre  to  bind  the 
XJnited  States,  when  it  is  in  that  declaration  coupled  with  another  article  which  there 
^^ras  no  good  reason  to  suppose  the  United  States  would  agree  to,  and  with  a  pro- 
'^ision  thai  any  power  which  proposed  to  accede  must,  in  the  common  phraseology, 
swallow  the  whole  or  none  1  Where  is  the  notification  to  the  United  States  that 
Oreat  Britain  was  ready  to  agree  to  their  doctrine  respecting  enemy's  property  with- 
out an  additional  article  by  which  the  former  should  agree  to  abolish  privateering  ? 
^Sis  Lordship  admitted  that  in  case  of  war  with  the  United  States  Great  Britain  could 
.sesoit  to  privateers,  notwithstanding  the  Declaration  at  Paris. — These  statements  of 
'Mtj,  Secretary  Seward  and  the  Prime' Minister,  it  will  be  seen,  are  by  no  means 
identical,  but  they  may  serve  to  show  that  during  the  remainder  of  "  this  local  strife  '^ 
^snemy's  goods  in  neutral  vessels  are  not  to  be  liable  to  capture.  But  they  can  hardly 
Slave  a  xetrospective  operation  upon  the  principle  which  governed  at  the  time  of  the 
^»ptare  of  these  enemy  persons  by  Captain  Wilkes. 

t  In  a  note  to  an  article  on  "Belligerents  and  Neutrals,"  published  in  the  January 

zmmber  of  the  Edinburgh  Review,  (which  must  have  been  prepared  originally  for 

cJm  coltmins  of  the  London  Times,  and  have  been  rejected  by  that  paper  because 

of  the  hostility  and  injustice  manifested  in  the  article  toward  the  United  States,)  it  is 

lid,  *'  The  correspondence  of  the  American  government,  recently  published,  proves 
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The  United  States  have  the  right  to  claim  against  Great 
Britain,  as  a  neutral,  all  that  Great  Britain  could  claim  against 
them,  on  her  principles,  if  the  circumstances  were  reversed, 
and  as  those  principles  were  held  by  her  prior  to  the  Congress 
at  Paris. 

The  right  so  to  claim  and  insist  is  all  the  more  clear  firom 
the  fact  that  Great  Britain  voluntarily  placed  the  United 
States,  as  respects  her,  in  the  position  of  a  belligerent  and 
herself  as  a  neutral.  By  her  recognition  of  the  Confederates 
as  a  belligerent  power,  having  the  same  rights  of  war  as  those 
possessed  by  the  United  States,  she  clearly  gave  the  United 
States,  as  against  her,  all  the  rights  of  a  belligerent,  notwith- 
standing that  they  claimed,  and  still  claim,  that  as  to  them- 
selves the  Confederates  are  rebels  and  traitors.  Her  recogni- 
tion could  not  take  away  that  right. 

There  has  been  too  much  of  a  disposition  on  the  part 
of  English  writers  and  speakers,  when  the  United  States 
claim  to  exercise  the  rights  of  war,  to  respond,  **  Why,  you 
do  not  admit  there  is  a  war  ;  you  say  it  is  an  insurrection.'' 
This  would  be  well  enough  if  the  authority  of  the  United 
States  over  the  Confederate  States  were  still  admitted;  but 
the  answer  comes  with  an  ill  grace,  and  without  effect,  firom 
those  who  have  invested  the  Confederate  States  with  the  char- 
acter of  a  belligerent,  and  thus  rendered  it  necessary  that  as 
to  them  the  United  States  should  have  a  similar  character, 
and  be  entitled  of  course  to  similar  rights. 


that  when  Mr.  Adams  was  instracted  last  summer  to  negotiate  a  conventioo  with 
Bngland  and  France  on  the  basis  of  the  Declaration  of  Paris,  this  meaaore  was 
adopted  solely  with  a  view  to  entrap  the  Maritime  Powers  of  Earope  into  acti 
adverse  to  the  seceded  States." 

Bfrt  it  appears  also,  from  the  same  correspondence,  that  Lord  John  Bassell,  hefiir% 
the  subject  was  mentioned  to  him  btf  Mr.  Adams,  directed  Lord  Lyons  to  make  a  similar 
propo&td  to  Mr.  Seward.  Quaere,  was  that  measure  adopted  bj  his  Lordship  solely 
with  the  view  to  entrap  the  United  States  into  acts  for  the  benefit  of  Great  Britain 
and  «tlher  maritime  powers  ? 
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It  was  in  this  state  of  international  law  as  existing  between 
the  United  States  and  Great  Britain  that  Mason  and  Slidell 
escaped,  clandestinely,  through  the  blockade,  to  Havana,  there- 
by more  securely  to  reach  Europe.  It  was  matter  of  boasting 
that  they  had  done  so.  It  was  proclaimed  that  they  were 
commissioned  as  ambassadors,  but  they  had  not,  and  could 
not  have  that  character,  or  be  entitled  to  any  of  its  immuni- 
ties,  because  the  party  that  they  represented  was  as  to  the 
United  States  insurrectionary  and  belligerent,  and .  as  to  all 
the  rest  of  the  world,  where  recognized  at  all,  a  belligerent 
party  only.  Belligerents  may  send  agents,  but  not  ambassa- 
dors. That  they  had  no  title  to  be  regarded  as  ambassadors 
is  shown  by  the  fact  that  they  have  had  no  reception  or  recog- 
nition as  such.  But  they  were  hostile  agents  of  the  belliger- 
ent Confederacy,  and  themselves  covered  all  over  with  the 
^character  of  hostility.  In  fact,  their  agency  had  no  other 
character  than  that  of  hostility.  The  Confederates  had  no 
diplomatic  or  commercial  relations  with  any  European  power, 
and  the  very  attempt  to  establish  such  relations  was  contrary 
to  the  Constitution  of  the  United  States,  and  of  itself  an  act  of 
insurrection  and  hostility  against  the  United  States.  Herein 
the  case  is  essentially  different  from  the  case  of  an  established 
nation,  engaged  in  a  war,  and  sending  its  representatives  abroad 
to  continue  and  represent  its  interests  as  they  had  already 
been  represented.  In  such  case,  an  attempt  by  one  belligerent 
to  preserve  the  relations  of  amity  already  existing  between 

• 

itself  and  a  neutral  power  has  nothing  of  hostility  to  the 
other  belligerent  attached  to  it.  The  mission  has  of  itself 
nothing  of  a  hostile  character.  It  is  for  the  interest  of  the 
neutral,  as  well  as  for  that  of  the  belligerent,  that  the  relations 
previously  existing  should  be  preserved,  and,  in  the  language 
of  Sir  William  Scott,  "  you  are  not  at  liberty  to  conclude  that 
any  communication  between  them  can  partake,  in  any  degree, 
of  the  nature  of  hostility  against  you."    But  the  powers  of 
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Europe  had  no  interest,  legally  or  mtemati<maUy  speakii^,  ii 
the  mission  of  these  persons.  That,  again,  is  shown  by  lli< 
fact  of  their  non-reception.  The  Confederates  alone  wen 
interested  in  that  matter.  The  agents  were  sent  to  seek  aid 
countenance,  and  assistance  for  the  insurrection.  That  wai 
not  only  the  primary,  but  it  was,  in  the  outset^  the  sdle  mo 
tive;  for  until  it  should  receive  such  countenance,  neithoa 
diplomatic  nor  commercial  relations  could  be  establidied 
The  establishment  of  such  relations  would  of  itself  give  aic 
and  support. 

It  may  be  admitted  that  the  agents  supposed  that  they  hac 
made  their  escape  sure.  It  might  probably  be  shown  that  Am 
British  Consul  at  Havana  made  some  parade  in  speeding  tfaeii 
on  their  way ;  and  that  on  board  the  Trent  there  was  some 
thing  very  like  rejoicing  in  the  honor  of  being  conmion  carriei 
to  such  distinguished  personages.  *      ,    %.  ^ 

It  is  under  such  circumstances  that  Captain  Wilkes,  cnua 
ing  in  the  West  Indies,  and  learning  these  facts,  stopped  the 
Trent,  and  captured  the  hostile  officers,  and  the  ovation  whid 
was  preparing  for  them  at  Southampton  is  turned  into  an  ulu 
lation,  venting  itself  in  all  manner  of  vituperation  against  th( 
United  States  in  general,  and  Captain  Wilkes  in^fftrtici^tfr.- 

The  part  of  Captain  Wilkes's  report  materisd  to  the  present 
discussion  is  as  follows :  — 

^'  The  question  arises  in  my  mind  whether  I  had  the  right  to  caplon 
the  persons  of  these  Commissioners,  and  whether  they  are  amenable  t« 
capture.  There  was  no  doubt  I  had  the  right  to  capture  a  vessel  will 
written  despatches,  as  they  are  expressly  referred  to  in  all  aathorifties 
subjecting  the  vessel  to  seizure  and  condemnation,  if  the  caplain  of  lh( 
vessel  had  knowledge  of  their  being  on  board.  But  these  gentlfiBiei 
were  not  despatches  in  the  literal  sense,  and  did  not  seem  to  come 
under  that  designation,  and  nowhere  could  I  find  a  case  in  point.  Thai 
they  were  Commissioners  I  had  ample  proof  from  their  own  avowal 
and  that  they  were  bent  on  mischievous  and  traitorous  errands  against 
our  government 
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• 

**  I  then  considered  them  as  the  embodiment  of  despatches,  and  it 
therefore  became  my  duty  to  arrest  their  progress  and  capture  them  if 
they  had  no  passports  or  papers  from  the  federal  government,  as  pro- 
Tided  for  under  the  law  of  nations,  yiz.  that  foreign  ministers  of  a 
belligerent  on  board  of  neutral  ships  are  required  to  possess  papers 
irom  the  other  belligerent  to  permit  them  to  pass  free.  As  regards  the 
Trent,  the  agent  of  the  vessel,  the  son  of  the  British  Consul  at  Havana, 
was  well  aware  of  the  character  of  these  persons.  His  father  had 
visited  them  and  introduced  them  as  Ministers  of  the  Confederate 
States  on  their  way  to  England  and  France.  They  went  in  the 
steamer  with  the  knowledge  and  consent  of  the  captain,  who  endeav- 
ored ^afterward  to  conceal  them  by  refusing  to  exhibit  the  passenger-list 
and  papers  of  the  vesseL  There  can  be  no  doubt  he  knew  that  they 
were  carrying  important  despatches,  and  were  endowed  with  instruc- 
tions inimical  to  the  United  States." 

That  Captain  Wilkes  acted  without  any  orders  to  make  the 
capture  is  undoubted ;  that  he  acted  in  good  faith,  and  in  the 
exercise  of  what  he  deemed  a  duty  to  his  government,  is 
equally  dear. 

The  capture  was  not  for  the  purpose  of  impressment  into 
the  navy  of  the  United  States,  under  any  claim  of  a  right  to 
the  services  of  the  captured  party,  and  therefore  was  not  like 
the  impressments  heretofore  made  by  the  British  government 
from  the  vessels  of  the  United  States.  It  was  not  a  capture 
of  rebels  who  after  defeat  were  seeking  an  asylum  in  a  foreign 
land,  and  therefore  is  utterly  different  from  some  other  cases 
which  have  been  cited  against  it.  It  was  not  a  capture  of 
fugitives  firom  justice ;  for  the  crimes  of  Mason  and  Slidell 
were  those  which  of  late  years  have  been  held  not  to  come 
within  the  policy  of  extradition.  All  arguments  founded  upon 
such  cases  are  out  of  place.  They  are  not  in  point,  nor 
analogous,  and  they  present,  therefore,  neither  a  precedent  nor 
a  principle  upon  which  to  base  a  fair  argument.  The  capture 
was  expressly  of  hostile  agents,  bearers  of  hostile  despatches, 
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themselves,  in  the  language  of  Captain  Wilkes,  ^^  the  embodi- 
ment of  despatches,"  and  the  main  question  presented  is, 
whether  a  belligerent  has  the  right  to  capture  persons  having 
such  a  hostile  character,  when  found  on  the  high  seas  in  a 
neutral  vessel,  proceeding  directly  on  their  hostile  errand. 

It  is  not  pretended  that  in  making  the  seizure  there  was 
any  damage  to  any  material  interest  of  Great  Britain.  Noth- 
ing belonging  to  her  or  her  subjects  was  taken  or  injured. 
There  has  not  been  a  suggestion  that  the  slight  delay  in  the 
voyage  of  the  Trent  worked  an  injury  to  any  one.  On  the 
contrary,  one  of  the  motives  which  induced  Captain  Wilkes  to 
forbear  to  capture  the  Trent  was  that  such  a  course  would 
occasion  injury  to  innocent  passengers ;  and  this  has  been  ob- 
jected to  as  a  consideration  which  he  had  no  right  to  entertain. 

It  is  under  such  well-known  circumstances  that  the  demand 
was  made  by  the  British  government  for  the  delivery  up  of  the 
persons  captured.  It  was  made  by  Lord  Lyons,  under  in- 
structions from  Earl  Bussell,  dated  November  30,  in  which  his 
Lordship  states  that  it  appears  from  a  letter  of  Commander 
Williams,  agent  for  mails  on  board  the  contract  steamer  Trent, 
that  the  Trent  left  Havana  with  Her  Majesty's  mails,  for  Eng- 
land, having  on  board  numerous  passengers ;  that  on  the  7th 
inst.  a  steamer  having  the  appearance  of  a  man-of-war,  but 
showing  no  colors,  fired  first  a  round  shot  and  then  a  shell 
across  the  bows  of  the  Trent ;  that  the  Trent  stopped,  and  an 
officer  with  a  large  armed  guard  of  marines  boarded  her ;  that 
the  officer  demanded  a  list  of  the  passengers,  which  was  re- 
fused, and  he  then  said  that  he  had  orders  to  arrest  Mason, 
Slidell,  Eustis,  and  MacFarland ;  that  the  commander  of  the 
Trent  and  Commander  Williams  protested  against  the  act  of 
taking  by  force ;  but  that  the  San  Jacinto  was  at  the  time  only 
two  hundred  yards  from  the  Trent,  her  ship's  company  at 
quarters,  and  tompions  out,  resistance  was  therefore  useless 
and  the  persons  were  forcibly  taken  out  of  the  ship. 
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His  Lordship  then  says : — 

^  It  thus  appears  that  certain  individuals  have  been  forcibly  taken 
from  on  board  a  British  vessel,  the  ship  of  a  neutral  power,  while  such 
vessel  was  pursuing  a  lawful  and  innocent  voyage,  an  act  of  violence 
which  was  an  affront  to  the  British  flag  and  a  violation  of  international 
law." 

He  professes  the  willingness  of  Her  Majesty's  government 
to  believe  that  the  United  States  officer  was  not  acting  in 
compliance  with  any  authority  from  his  government,  or  that 
if  he  conceived  himself  to  be  so  authorized,  he  greatly  misun- 
derstood his  instructions.  He  says  that  the  British  govern- 
ment cannot  allow  such  an  affront  to  the  national  honor  to 
pass  without  full  reparation,  and  Her  Majesty's  government 
trust  that  the  government  of  the  United  States  will  of  its  own 
accord  offer  such  redress  as  alone  should  satisfy  the  British 
nation,  namely :  — 

^The  Uberation  of  the  four  gentlemen  and  their  delivery  to  your 
Lordship,  in  order  that  they  may  again  be  placed  under  British  pro- 
tection, and  a  suitable  apology  for  the  aggression  which  has  been 
committed." 

'^  Should  these  terms  not  be  offered  by  Mr.  Seward,  you  will  propose 
them  to  him." 

It  is  true  that  the  circumstances  as  detailed  by  Earl  Bussell 
do  not  serve  to  show  that  the  captured  confederates  had  any 
hostile  mission  or  character.  So  far  as  it  appears,  on  the  face 
of  the  paper,  they  might  have  been  most  innocent  and  lamb- 
like personages,  pursuing  the  lawful  and  innocent  voyage 
spoken  of  in  the  despatch.  But  the  facts  as  we  have  stated 
them  respecting  the  true  character  and  mission  of  the  parties 
were  well  known  in  England  at  the  time ;  and  as  the  attendant 
circumstances,  to  which  we  shall  advert  hereafter,  show  that  it 
was  not  intended  to  admit  explanations  respecting  their  char- 
acter as  a  justification  for  their  capture,  we  must  imderstand 
that  the  circumstances  oj  we  have  staied  them  constitute  the 
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affront  to  the  national  honor  which  demanded  the  prompt  rep- 
aration of  delivering  up  the  parties  captured  within  the  term 
of  seven  days,  on  penalty  of  the  termination  ofi  the  diplomatic 
relations  between  the  two  governments  at  the  expiration  of 
that  time^  by  the  withdrawal  of  Lord  Lyons  firom  Washington 
in  case  of  a  refusal,  with  such  further  consequences  as  might 
be  determined  upon,  and  which  were  indicated  by  the  imme- 
diate transportation  of  large  bodies  of  troops  to  Canada,  and 
other  great  warlike  demonstrations  both  military  and  naval. 
It  is  these  facts  which  turn  the  ^^  proposal "  into  a  demand, 
and  a  very  peremptory  one  at  the  best. 

We  have  no  doubt  that  it  was  expedient  that  the  United 
States  should  receive  this  demand  as  an  implied  admission 
that  all  the  cases  of  impressment  which  have  occurred  (and 
which  had  not  one  hundredth  part  of  the  excuse  that  existed 
in  the  present  case,  even  supposing  that  it  could  not  be  justir 
fied)  were  not  only  unwarrantable,  but  were  affronts  to  the 
United  States,  still  unatoned  for ;  and  as  a  further  admission 
that  the  invasion  of  the  actual  territory  of  the  United  States, 
and  the  burning  of  the  steamer  Caroline  there,  which  vessel 
certainly  had  no  more  decided  character  of  hostility  to  Great 
Britain  than  Mason  and  Slidell  had  toward  the  United  States, 
was  an  indefensible  invasion  of  neutral  rights ;  the  ratification 
of  which  by  the  British  government  furnished  sufficient  cause 
of  war.  And  we  are  quite  clear  that,  acting  upon  the  demand 
as  a  concession,  generally,  to  neutral  rights,  which  had  not 
before  been  made  by  Great  Britain,  it  was  expedient  that  the 
government  should  deliver  up  the  captives  without  hesitation, 
although  we  are  of  opinion  that  the  true  principles  of  interna- 
tional law,  as  between  all  nations,  will  not  justify  a  neutjral 
vessel  in  transporting  the  agents  of  a  belligerent,  upon  a  ho»- 
tile  mission,  until  the  rule  is  recognized  that  free  ships  make 
free  goods  and  free  persons.  So  long  as  it  is  unlawfuT  for  the 
neutral  to  transport  contraband  of  war,  and  the  officers  and 
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soldiers  of  a  belligerent^  and  so  long  as  enemy's  goods  are 
liable  to  capture  when  found  in  a  neutral  vessel,  so  long,  upon 
principle  J  the  agents  of  the  belligerent,  bound  upon  a  hostile 
mission,  cannot  be  protected  from  capture  by  the  neutrality  of 
the  carrier.  There  will  be  a  time  for  the  discussion  of  these 
principles  hereafter. 

We  have  no  fault  to  find  with  the  surrender  itself.  We 
wish  we  could  say  as  much  of  the  reply  of  Mr.  Secretary 
Seward,  by  and  through  which  the  surrender  was  made.  We 
have  failed  to  appreciate  the  course  of  reasoning  by  which  the 
Secretary  arrives  at  his  conclusion.  He  congratulates  himself 
near  the  close  that  he  finds  himself  at  last  upon  the  ground 
occupied  by  Mr.  Madison,  in  relation  to  impressment.  But 
how  he  got  there  it  "  would  puzzle  a  Philadelphia  lawyer  "  to 
discover,  and  a  logician  of  ordinary  acquirements  must  be 
equally  at  fault. 

The  reply  places  upon  the  record  the  facts  in  relation  to  the 
character  of  the  Commissioners,  with  certain  statements  of 
the  proceedings  of  Captain  Wilkes,  as  understood  by  the  gov- 
ernment of  the  United  States,  showing  that  there  was  nothing 
offensive  in  the  manner  of  the  capture,  and  it  then  states  that 
the  case  resolves  itself  into  the  following  inquiries,  to  wit :  — 

^  1.  Were  the  persons  named  and  their  supposed  despatches  contra- 
band of  war  ? 

"  2.  Might  Captain  Wilkes  lawfully  stop  and  search  the  Trent  for 
these  contraband  persons  and  despatches  ? 

"  3.  Did  he  exercise  that  right  in  a  lawful  and  proper  manner  ? 

*'  4.  Having  found  the  contraband  persons  on  board,  and  in  presumed 
possession  of  the  contraband  despatches,  had  he  a  right  to  capture  the 
persons  ? 

"  5.  Did  he  exercise  that  right  of  capture  in  the  manner  allowed  and 
recognized  by  the  law  of  nations  ? 

'^  If  all  these  inquiries  shall  be  resolved  upon  in  the  affirmative,  the 
British  government  will  have  no  claim  for  reparation." 
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The  first  four  of  the  questions  are  discussed  very  briefly, 
with  an  affirmative  conclusion.  But  the  Secretary  finds  that 
the  difficulties  of  the  case  commence  with  the  fifkh  question, 
because  the  case  presented  is  of  contraband  persons,  and  not 
contraband  goods.    We  give  the  statement  in  his  own  words : — 

^  Only  the  fifth  qaestion  remains,  namely :  Did  Captain  Wilkes  ex- 
ercise the  right  of  capturing  the  contraband  in  conformi^  with  the  law 
of  nations? 

^  It  is  just  here  that  the  difficulties  of  the  case  begin :  What  is  tihe 
manner  which  the  law  of  nations  prescribes  for  disposing  of  the  oootnr 
band,  when  you  have  found  and  seized  it  on  board  of  the  neatnd 
vessel  ? 

^  The  answer  would  be  easily  found  if  the  question  were,  What  shall 
you  do  with  the  contraband  vessel  ?  You  must  take  or  send  her  into 
a  oonTenient  port,  and  subject  her  to  a  judicial  prosecution  there  in  ad- 
miralty, which  will  try  and  decide  the  question  of  belligerency,  neatral- 
ity,  contraband,  and  capture.  So  again  you  will  promptly  find  the 
same  answer  if  the  question  were,  What  is  the  manner  of  proceeding 
prescribed  by  the  law  of  nations  in  regard  to  the  contraband,  if  it  be 
property  or  things  of  material  or  pecuniary  value  ? 

^  But  the  question  here  concerns  the  mode  of  procedure,  in  regard, 
not  to  the  vessel  that  was  carrying  the  contraband,  nor  yet  to  the  con- 
traband things  which  worked  the  forfeiture  of  the  vessel,  but  to  contra- 
band persons. 

^  The  books  of  law  are  dumb.  Yet  the  question  is  as  important  as 
it  is  difficult  First,  the  belligerent  captor  has  a  right  to  prevent  the 
contraband  officer,  soldier,  sailor,  minister,  messenger,  or  courier  finom 
proceeding  in  his  unlawful  voyage,  and  reaching  the  destined  scene  of 
his  injurious  service. 

^  But,  on  the  other  hand,  the  person  captured  may  be  innocent,  that 
is,  he  may  not  be  contraband.  He  therefore  has  a  right  to  a  fidr  trial 
of  the  accusation  against  him.  The  neutral  state  that  has  taken  him 
under  its  flag  b  bound  to  protect  him  if  he  is  not  contraband,  and  is 
therefore  entitled  to  be  satisfied  upon  that  important  question.  The 
faith  of  that  state  is  pledged  to  his  safety,  if  innocent,  as  its  justice  is 
pledged  to  his  surrender,  if  he  is  really  contraband. 
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^  Here  are  conflicting  cUtims,  involving  personal  liberty,  life,  honor, 
^wd  dutj.  Here  are  conflicting  national  claims  involving  welfare, 
^afetjf  honor,  and  empire.  They  require  a  tribunal  and  a  trial.  The 
iptors  and  captured  are  equals,  the  neutral  and  the  belligerent  state 

equals. 
^  While  the  law  authorities  were  found  silent,  it  was  suggested  at  an 
*lj  day  by  this  government  that  you  should  take  the  captured  per- 
^K>ns  into  a  convenient  port  and  institute  judicial  proceedings  there  to 
^rj  the  controversy.  But  only  courts  of  admiralty  have  jurisdiction  in 
vnaritime  cases,  and  these  courts  have  formulas  to  try  only  claims  to 
<x>ntraband  chattels,  but  none  to  try  claims  concerning  contraband  per- 
sons. The  courts  can  entertain  no  proceedings  and  render  no  judg- 
saent  in  favor  or  against  the  alleged  contraband  men. 

^  It  was  replied,  All  this  is  true ;  but  you  can  reach  in  these  courts  a 
decision  which  will  have  the  moral  weight  of  a  judicial  one.  By  a 
^drcaitous  proceeding  convey  the  suspected  men,  together  with  the  sus- 
j)ected  vessel,  into  port,  and  try  there  the  question  whether  the  vessel 
^  contraband ;  you  can  prove  it  to  be  so  by  proving  the  suspected  men 
-to  be  contraband,  and  the  court  must  then  determine  the  vessel  to  be 
<x>ntraband. 

^  If  the  men  are  not  contraband,  the  vessel  will  escape  Qondemna- 
^on.  Still  there  is  no  judgment  for  or  against  the  captured  persons. 
But  it  was  assumed  that  there  would  result  from  the  determination  of 
-the  court,  concerning  the  vessel,  a  legal  certainty  concerning  the  char- 
acter of  the  men.  This  course  of  proceeding  seemed  open  to  many 
objections.  It  elevates  the  incidental  inferior  private  interest  into  the 
jproper  place  of  the  main  paramount  public  one,  and  possibly  it  may 
zmake  the  fortunes,  the  safety  or  the  existence  of  a  nation  depend  on 
ihe  accident  of  a  merely  personal  atid  pecuniary  litigation. 

^  Moreover,  when  the  judgment  of  the  prize  court  upon  the  lawfidness 
of  the  capture  of  the  vessel  is  rendered,  it  really  concludes  nothing,  and 
Innds  neither  the  belligerent  state  nor  the  neutral  upon  the  great  question 
of  the  disposition  to  he  made  of  the  captured  contraband  persons.  Thai 
question  is  stiU  to  be  reaUy  determined,  if  at  aU,  by  diplomatic  arrange^ 
tnent,  or  by  war/* 

So  far  very  well.     Whether  the  principles  which  are  to 
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govern  the  riglU  of  capture  are  those  which  relate  to  ooatra- 
band  goods,  or  to  enemy's  property,  or  both ;  when  we  come 
to  the  capture  of  persons,  and  not  of  goods,  the  prime^ks 
which  govern  the  mode  of  procedure  fail,  because  there  ia  no 
tribunal  designated  by  international  law  having  jarisdictioii 
over  the  case.  For  the  determination  of  questions  conceming 
the  vessels  and  goods  there  are  tribunals  recognized  bj  the 
law  of  nations.  For  the  determination  of  questions  ooncem- 
ing  the  capture  of  persons  there  is  no  tribunal  acting  direcfly 
in  personam  J  or  which  pronounces  any  opinion  respecting  the 
captured  persons,  except  as  that  opinion  is  incidental  to  the 
determination  of  the  liability  or  rights  of  the  vessel,  which 
forms  the  subject-matter  of  the  inquiry  and  the  decree.  Mr. 
Seward  well  says,  that  the  judgment  of  the  prize  court 
concludes  nothing,  and  binds  neither  the  belligerent  nor  the 
neutral,  and  that  the  disposal  of  the  captured  persons  is  still 
to  be  determined,  if  at  all,  by  diplomatic  arrangement  or  by 
war.  But  when,  after  expressing  surprise  that  the  law  of 
nations  has  furnished  no  more  reasonable  or  perfect  mode  of 
determining  questions  of  that  character,  he  proceeds  to  state, 
that  the  regret  we  may  feel  on  the  occasion  is  nevertheless 
modified  by  the  reflection  that  the  difficulty  is  not  altogether 
anomalous,  and  to  say  that  equal  and  similar  deficiencies  a^ 
found  in  every  system  of  municipal  law,  especially  in  the  ejn- 
tem  which  exists  in  the  greater  portions  of  Great  Britain  and 
of  the  United  States, — and  gives,  as  examples,  the  actions  of 
trover  and  ejectment,  in  the  first  of  which  there  is  merely  flie 
fiction  of  alleging  in  the  declaration  that  the  property  has 
been  lost  by  the  plaintiff*  and  found  by  the  defendant ;  and  in 
the  other  merely  the  supposition  of  a  lease,  with  a  fictitioii8 
lessee  and  a  casual  ejector,  in  order  to  avoid  certain  objecti<Mis 
to  a  trial  of  the  title  by  direct  averments  between  the  red 
parties ;  but  in  both  of  which  the  courts  have  ample  jnrisdie- 
tion,  and  the  merits  of  the  case  are  tried  precisely  as  if  na 
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fiction  was  resorted  to,  —  we  must  confess  our  surparise  that 
any  analogy  could  be  imagined.  Nor  is  our  surprise  lessened 
when  the  Secretary  proceeds  to  say:  — 

^  If  there  be  no  judicial  remedy,  the  result  is,  that  the  question  must 
be  determined  by  the  captor  himself  on  the  deck  of  the  prize  vessel. 
Very  grave  objecticxis  are  against  such  a  course.  The  captor  is  armed ; 
th^  neutral  is  unarmed.  The  captor  is  interested,  prejudiced,  and  per- 
h^w  violent ;  the  neutral,  if  tnily  neutral,  is  disinterested,  subdued,  and 
helpless. 

*^  The  tribunal  is  irresponsible,  while  its  judgment  is  carried  into  in- 
stant execution.  The  captured  party  is  compelled  to  submit,  though 
bound  by  no  legal,  moral,  or  treaty  obligation  to  acquiesce." 

Clearly,  thus  far,  the  case  is  like  that  of  the  capture  of 
goods.  The  question  of  the  right  to  capture  is  never  deter- 
mined by  the  captor  upon  the  deck  of  the  prize  vessel ;  and 
the  objections  stated  apply  to  all  cases  of  capture^  If  they  are 
valid  against  the  capture  of  persons  supposed  to  be  hostile 
agents,  they  are  equally  so  against  the  capture  of  persons  sup- 
posed to  be  officers  and  soldiers,  and  of  goods  supposed  to  be 
contraband  also.  The  captor  must  always,  of  necessity,  deter- 
mine whether  the  case  is  one  in  which  he  will  assume  to  exer- 
cise, the  belligerent  right;  for  he  never  carries  a  prize  court 
with  him.  But  he  only  determines  for  himself  whether  he 
will  assume  the  right.  If  he  capture  goods  and  vessel,  he 
sends  them  into  port,  for  disposition,  through  process  of  law, 
in  a  prize  court.  If  he  capture  persons,  he  sends  them  into 
port,  and  places  them  in  the  custody  of  the  government,  for 
such  disposition  of  them  as  shall  be  required  and  allowed  by 
the  law  of  nations.  The  prize  court  of  the  belligerent  may  be 
as  unscrupulous  witli  regard  to  the  vessel  and  goods  as  the 
goYemment  may  be  as  to  the  persons,  and  in  either  case  the 
neutral  nation  will  not  be  bound  by  the  determination,  but 
may  seek  its  redress  as  well  in  one  class  of  cases  as  the  other, 
and  by  the  same  means,  and  if  ^^  reparation  is  distant  and 
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problematical,  and  depends  at  last  on  the  justice,  magnanim- 
itjy  or  weakness  of  the  state  in  whose  behalf  and  by  whose 
authority  the  capture  was  made,"  in  regard  to  captured  per- 
sons, it  is  quite  as  likely  to  be  so  in  respect  to  goods,  when 
there  has  been  a  condemnation. 

It  may  be  admitted,  that  in  ordinary  cases  the  judicial  tri- 
bunal which  determines  in  relation  to  the  property,  may  bo 
expected  to  be  guided  more  by  legal  principles  than  the  gov- 
ernment which  determines  in  respect  to  the  persons,  and 
which  is  influenced,  perhaps,  by  political  considerations.  But 
the  prize  court  is  influenced,  to  some  extent,  by  such  consid- 
erations, in  determining  the  rule  which  is  applicable  to  the 
case;  and  whatever  difierence  exists  is  not  a  difference  in 
principle,  nor  one  which  arises  from  any  necessity.  The  Sec- 
retary inquires :  — 

^  What  if  the  state  that  has  made  the  capture  unreasonably  refuse  to 
hear  the  complaint  of  the  neutral  or  to  redress  it?  In  that  case  the 
very  act  of  capture  would  be  an  act  of  war,  of  war  begun  without 
notice,  and  possibly  entirely  without  provocation." 

But  the  same  will  be  true  if  the  prize  court  of  the  belligerent 
confiscate  ship  or  goods,  and  the  neutral  is  dissatisfied  with 
the  decision.     The  Secretary  says  further :  — 

^<  It  must  be  confessed,  however,  that  while  all  aggrieved  nations  de- 
mand, and  all  impartial  ones  concede,  the  need  of  some  form  of  jadi* 
cial  process  in  determining  the  character  of  contraband  persons,  no 
other  form  than  the  illogical  and  circuitous  one  thus  described  exists, 
nor  has  any  other  yet  been  suggested.  Practically,  therefore,  the 
choice  is  between  that  judicial  remedy  or  no  judicial  remedy  what* 
ever. 0 

^I  think  all  unprejudiced  minds  will  agree  that,  imperfect  as  the 
existing  judicial  remedy  may  be  supposed  to  be,  it  would  be,  as  a  gen- 
eral practice,  better  to  follow  it,  than  to  adopt  the  sunmiary  one  of 
leaving  the  decision  with  the  captor,  and  relying  upon  diplomatic  de- 
bates to  review  his  decision.    Practically,  it  is  a  question  of  choice 
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between  law,  with  its  imperfections  and  delays,  and  war,  with  its  evils 
and  desolations." 

But  this  illogical,  circuitous,  judicial  remedy  is  no  remedy 
at  all,  as  the  Secretary  had  before  shown  very  conclusively, 
where  he  says  that  there  is  no  judgment  for  or  against  the 
captured  persons,  and  that  the  question  is  to  be  determined, 
if  at  all,  by  diplomatic  arrangement  or  by  war. 

Suppose,  by  way  of  illustration,  that  a  prize  crew  had  been 
put  on  board  the  Trent,  and  she  had  been  sent  in  for  adjudi- 
cation ;  and  that  upon  the  filing  of  the  libel,  and  the  hearing 
of  the  case,  the  judge  of  the  prize  court  had  declared  his 
opinion  that  Mason  and  Slidell  were  liable  to  capture,  on  the 
principle  that  subjected  enemy's  goods  to  capture,  but  that  he 
did  not  find  that  the  transportation  was  a  violation  of  neutral- 
ity, and  therefore  the  vessel  was  not  liable  to  confiscation ; 
and  thereupon  he  discharged  the  vessel,  with  costs  for  deten- 
tion. No  proceedings  would  have  been  had  against  Mason 
and  Slidell.  They  would  not  have  been  parties  to  the  libel  or 
the  trial,  nor  entitled  to  be  heard,  and  of  course  there  would 
be  no  judgment  against  them.  But  the  government  would 
still  hold  them,  and  allege  the  original  capture  and  the  opinion 
of  the  prize  court  as  a  justification.  What  kind  of  a  judi- 
cial remedy  would  that  be  against  those  persons,  who,  hav- 
ing no  opportunity  to  be  heard  in  the  court,  were  nevertheless 
claimed  as  bound  and  held  by  the  judgment,  notwithstanding 
that  the  vessel,  against  which  the  proceedings  were  had,  was 
released?  As  to  them,  it  would  not  be  even  an  illogical 
and  circuitous  remedy.  It  is  a  farce,  or  worse,  to  desig- 
nate it  as  a  judicial  remedy.  There  clearly  is  no  judicial 
remedy  in  any  case  of  the  capture  of  persons,  international 
law  having  provided  no  tribunal  with  jurisdiction  over  such 
case. 

This  may  be  a  defect :  it  undoubtedly  is  so  ;  one  proper  to 
be  remedied  by  separate  treaty,  or  by  a  congress  of  nations. 
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Bat  it  is  better  to  admit  the  defect,  and  to  place  the  re^oii- 
sibility  of  determining  the  question,  as  a  political  qaeslioii 
(which  it  truly  is  in  the  existing  state  of  the  law),  npoa  the 
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goYernment  making  the  capture,  than  to  talk  about  a  judicial 
remedy,  upon  a  political  question,  in  a  prize  court,  which  has 
before  it  no  process  against  the  person,  does  not  hear  him,  nw 
render  any  judgment  for  or  against  him,  for  the  reason  that  it 
has  no  jurisdiction  whatever  over  him.  The  total  want  of 
jurisdiction  of  any  prize  court  over  Mason  and  Slidell,  over 
the  political  offences  which  they  have  committed,  and  over 
the  question  whether  they  should  be  held  or  discharged  un- 
der the  capture,  cannot  for  a  moment  be  denied.  All  this 
serves  to  show  the  utter  folly  of  the  position,  which  has  beoi 
contended  for  so  strenuously  by  some  persons,  that  it  was 
necessary  to  send  in  the  Trent  for  adjudication,  in  order  to 
legalize  the  capture  of  the  persons,  supposing  that  a  right  of 
capture  existed,  even  although  there  might  be  no  right  to  have 
the  vessel  confiscated. 

But  we  perceive  as  we  proceed  why  Mr.  Secretary  Seward, 
after  reaching  the  sound  conclusion  that  the  judgment  of  a 
prize  court  could  determine  nothing  in  relation  to  the  lawfiit 
ness  of  the  capture  of  these  persons,  still  admits  that,  as  a 
general  practice,  it  is  better  to  follow  this  ^^  illogical "  jndidal 
remedy  upon  a  political  question  over  which  the  court  has  no 
jurisdiction,  and  upon  which  there  is  in  fact  no  adjudicatloii. 
It  is  in  this  way  that  the  conclusion  is  reached  that  the  cap- 
tain ought  to  be  required  to  show  that  the  failure  of  Ae 
judicial  remedy  results  firom  circumstances  beyond  his  control, 
and  without  his  fault.  It  is  admitted  that  there  are  cases  in 
which,  even  where  goods  are  captured,  it  is  not  necessary  to 
send  the  vessel  in  for  adjudication.  Captain  Wilkes  gave  two 
reasons  for  not  sending  in  the  Trent.  His  language,  as  quoted 
in  Mr.  Seward's  reply,  is :  — 

**  1  forbore  to  seize  her  in  oonsequenoe  of  my  being  so  redaced  in 
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offieen  and  crew,  and  the  derangement  it  would  cause  innocent  persons, 
there  being  a  large  number  of  passengers  who  would  have  been  put  to 
great  loss  and  inconTenience  as  well  as  disappointment  from  the  inter- 
rdpticm  it  would  have  caused  them  in  not  being  able  to  join  the  steamer 
from  St  Thomas  to  Europe.  I  therefore  concluded  to  sacrifice  the 
interests  of  my  officers  and  crew  in  the  prize,  and  suffered  her  to  pro- 
ceed after  the  detention  necessary  to  effect  the  transfer  of  those  com- 
misuoners,  considering  I  had  obtained  the  important  end  I  had  in 
▼iew,  and  which  affected  the  interests  of  our  country,  and  interrupted 
the  action  of  that  of  the  Confederates.'' 

We  infer  from  this  that  Captain  Wilkes  did  not  intend  to 
capture  the  Trent,  and  did  not  consider  that  he  had  done  so. 
He  speaks  of  her,  it  is  true,  as  ^^  prize " ;  but  this^  taken  in 
connection  with  his  statement  that  he  forbore  to  seize  her,  and 
with  all  the  facts  which  seem  clearly  to  show  that  he  did  not 
take  possession  of  her,  must  be  construed  to  mean  that  he 
considered  her  as  prize  if  he  had  seen  fit  to  treat  her  as  such, 
but  that  he  concluded  merely  to  detain  her  long  enough  to 
capture  the  persons. . 

We  do  not,  however,  deem  this  material.  Supposing  it  to 
be  a  case  of  release  after  capture,  he  gives  two  reasons  for  it. 
Mr.  Secretary  Seward  inquires  into  their  validity,  and  finds 
the  want  of  a  sufficient  crew  to  be  a  good  reason,  and  the  de- 
sire to  perform  the  duty  of  capture  without  inconvenience  to 
third  persons  to  be  a  bad  one.  Supposing  this  to  be  legally 
true,  the  latter  reason  certainly  could  not  vitiate  the  former, 
because  it  is  perfectly  consistent  with  it.  Ordinarily,  if  a 
man  offer  two  independent  grounds  of  defence,  one  good  and 
the  other  insufficient,  the  validity  of  the  first  is  not  impeached 
bjr  the  other.  If  Captain  Wilkes  was  in  fact  reduced  in  offi- 
cers and  crew,  so  that  he  might  for  that  reason  decline  to  send 
in  the  Trent,  it  is  of  no  consequence  that  he  stated  also  the 
great  loss  and  inconvenience  it  would  cause  to  innocent  per- 
sons as  an  additional  reason  why  he  forbore  to  seize  her.    The 
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case  presented  was  one  for  inquiry  into  the  fact  of  the  reduo- 
tion  of  the  crew,  and  whether  the  prudential  reason  was  suffi- 
cient. But  the  Secretary  was  doubtless  willing  to  reach  the 
conclusion  that  the  prisoners  should  be  surrendered.  He 
could  not  do  this  upon  the  merits  of  the  case,  tried  by  inter- 
national law^  existing  between  the  United  States  and  Great 
Britain;  and  instead  of  placing  the  surrender,  as  he  mi^t 
have  placed  it,  upon  the  implied  relinquishment  by  Oieat 
Britain  of  the  general  principles  and  doctrines  which  her 
statesmen  and  courts  have  maintained  against  neutral  na- 
tions, when  she  has  been  the  belligerent,  and  which  in  con- 
sequence have  been  assumed  by  jurists  here  as  governing  prin- 
ciples, he,  unfortunately,  as  we  think,  adopted  the  '^  illogical 
and  circuitous  "  reasoning  by  which  he  brought  the  question 
of  the  necessity  of  sending  in  the  Trent  as  one  upon  which 
the  question  of  surrender  was  to  depend,  and  then  (after 
treating  the  reasons  which  were  given  for  the  omission  as  sep- 
arate and  independent)  he  finally  concludes  that 

^  The  second  reason  assigned  by  Captain  Wilkes  for  releasing  the 
Trent  differs  from  the  first    At  best,  therefore,  it  must  be  held  that 
Captain  Wilkes,  as  he  explains  himself,  acted  finom  combined  aenti 
ments  of  prudence  and  generosity,  and  so  that  the  release  of  the  prixe 
vessel  was  not  strictly  necessary  or  involuntary." 

In  other  words,  he  treats  the  two  as  a  single  mixed  reason, 
and  the  whole  mixture  as  bad  and  insufficient,  by  reason  of 
the  benevolent  alloy  or  adulteration  which  was  combined  with 
the  prudential  part  relating  to  the  weakening  of  the  crew  of 
his  own  vessel ;  and  thus  he  finds  that 

^  For  this  error  the  British  government  has  a  right  to  expect  the 
same  reparation  that  we  as  an  independent  state  should  expect  from 
Great  Britain,  or  from  any  other  friendly  nation,  in  a  similar  case." 

Here  we  reach  the  reason  for  the  self-congratulation,  to 
which  we  have  already  adverted.  The  Secretary  proceeds  to 
say:  — 
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**  I  have  not  been  unaware  that,  in  examining  this  question,  I  hare 
liillen  into  an  argument  for  what  seems  to  be  the  British  side  of  it 
against  mj  own  country. 

**  But  I  am  relieved  from  all  embarrassment  on  that  subject  I  had 
liardly  fallen  into  that  line  of  argument  when  I  discovered  that  I  was 
really  defending  and  maintaining,  not  an  exclusively  British  interest, 
l>nt  an  old,  honored,  and  cherished  American  cause,  noir  upon  British 
authorities,  but  upon  principles  that  constitute  a  large  portion  of  the 
^istinGtive  policy  by  which  the  United  States  have  developed  the  re- 
sources of  a  continent,  and  thus,  becoming  a  considerable  maritime 
power,  have  won  the  respect  and  confidence  of  many  nations.     - 

^  These  principles  were  laid  down  for  us  in  1804  by  James  Madison, 
'when  Secretary  of  State  in  the  administration  of  Thomas  Jefferson,  in 
Instructions  given  to  James  Monroe,  our  Minister  to  England. 

^  Although  the  case  before  him  concerned  a  description  of  persons 
^Ufferent  finom  those  who  are  incidentally  the  subjects  of  the  present 
discussion,  the  ground  he  assumed  then  was  the  same  I  now  occupy, 
amd  the  arguments  by  which  he  sustained  himself  upon  it  have  been  an 
&]spiration  to  me  in  preparing  this  reply. 

^  ^  Whenever,'  he  says,  ^  property  found  in  a  neutral  is  supposed  to 
T>e  liable  on  any  groimd  to  capture  and  condemnation,  the  rule  in  all 
is,  that  the  question  shall  not  be  decided  by  the  captor,  but  be 
before  a  legal  tribunal,  where  a  regular  trial  may  be  had,  and 
^where  the  captor  himself  is  liable  to  damages  for  an  abuse  of  his 
;power. 

^  ^  Can  it  be  reasonable,  then,  or  just,  that  a  belligerent  conmiander, 
who  is  thus  restricted,  and  thus  responsible  in  a  case  of  mere  property, 
of  trivial  amount,  should  be  permitted,  without  recurring  to  amy  tribu- 
nal whatever,  to  examine  the  crew  of  a  neutral  vessel,  to  decide  the 
important  question  of  their  respective  allegiances,  and  to  carry  that  de- 
cision into  execution  by  forcing  every  individual  he  may  choose  into  a 
service  abhorrent  to  his  feelings,  cutting  him  off  from  his  most  tender 
connections,  exposing  his  mind  and  his  person  to  the  most  humiliating 
discipline,  and  his  life  itself  to  the  greatest  dangers  ?  Reason,  justice, 
and  humanity  unite  in  protesting  against  so  extravagant  a  proceeding.'" 

A  moment's  consideration  must  serve  to  show  any  one  that 
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the  two  easei  are  entirely  dissiniilar.  In  the  cases  of  impress- 
ment it  is  well  known  that  the  British  officers  who  seiied 
sailors  on  board  of  American  yessels  did  not  place  tiie  persons 
thus  taken  in  the  custody  of  their  goyemment  for  inquirj, 
and  for  the  determination  of  the  question  what  disposttion 
should  be  made  of  them,  but  they  were  immediately  put  to 
service  in  the  British  navy,  and  required  to  perform  service 
therein,  as  if  they  had  Toluntarily  enlisted.  The  commander^ 
therefore,  in  those  cases,  not  only  assumed  that  there  was 
ground  for  capture,  but  he  determined  the  question  of  right, 
and  carried  the  judgment  into  immediate  execution.  Mason 
and  Slidell,  on  the  other  hand,  were  delivered  over  to  the 
government  for  the  determination  of  the  question  whether 
the  capture  was  rightful,  and  it  became  the  duty  of  the  gov- 
ernment to  make  an  immediate  inquiry,  and  to  decide  all 
questions  arising  out  of  it.  The  analogy  to  the  case  <^  ei^ 
tured  goods  was  carried  out,  as  fieur  as  it  could  be  in  the 
absence  of  any  tribunal  having  jurisdiction  over  the  captured 
persons.  If  Captain  Wilkes  had  sentenced  Mason  and  Slidell 
to  hard  labor  on  board  of  his  vessel  for  their  rebellion,  there 
would  have  been  some  analogy  to  the  cases  of  British  impress- 
ment, to  which  the  instructions  of  Mr.  Madison  related. 

As  the  case  is  thus  put  by  the  Secretary,  it  would  seem  that 
the  great  objection  to  impressment  was,  that  the  British  officer 
did  not  capture  and  send  in  the  ship,  and  that,  if  he  had  done 
so,  the  objection  would  have  been  obviated. 

But  this  is  not  all.  Mr.  Seward,  after  having  thus  found 
that  Captain  Wilkes  was  wrong  in  not  sending  in  the  Tossely 
adds:  — 

^  In  coming  to  my  oonclusioii,  I  have  not  forgotten  that,  if  the  saftlj 
of  this  Union  required  the  detention  of  the  captured  persons,  it  would 
be  the  right  and  daty  of  this  government  to  detain  them.* 

*  In  the  debate  from  which  we  have  made  sereral  extracts,  Lord  Palmentn 
rainrredto  this  puMge  m  Mr.  Secretaiy  Sewaid't  reply,  in tfaif  wiN:  ^ICndi  crici- 
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^^Bot  the  effeetual  check  and  waning  proportions  of  the  existing 
insurrection,  as  well  as  the  comparative  unimportance  of  the  captured 
persons  themselves,  when  dispassionately  weighed,  happily  forbid  me 
from  resorting  to  that  defence/' 

We  have  already  adverted  to  this,  and  to  Earl  Bussell's 

reply  to  it. 

^^  • 

The  Secretary  says,  at  last :  — 

"  I  prefer  to  express  my  satisfaction,  that,  by  the  adjustment  of  the 
present  case  upon  principles  confessedly  American,  and  yet,  as  I  trust, 
mutually  satisfactory  to  both  of  the  nations  concerned,  a  question  was 
finally  and  rightly  settled  between  them  which  heretofore  exhausted, 
not  only  all  forms  of  peaceful  discussion,  but  also  the  arbitrament  of 
war  itself,  for  more  than  half  a  century  alienated  the  two  countries 
from  each  other,  and  perplexed  with  fears  and  apprehensions  all  the 
other  nations." 

But  what  question  is  finally  settled  by  the  surrender,  when 
it  is  made  explicitly  upon  the  ground  that  the  proceedings 
were  erroneous  because  the  vessel  was  not  sent  in,  (one  of  the 
reasons  for  the  omission  to  capture  and  send  her  in  being 
deemed  insufficient,)  a  ground  upon  which  Great  Britain  did 
not  place  the  demand,  and  which  she  does  not  admit  to  be  of 
itself  a  sufficient  ground  on  which  to  place  it  ?    And  more 


cUm  has  been  passed  apon  a  remark  of  my  right  honorable  friend  the  Secretary  for 
War,  that  war  puts  an  end  to  treaties.  Undoubtedly  war  does  put  an  end  to  trea- 
ties, and  eren  to  declarations  of  this  sort  [the  Declaration  of  Paris],  and  in  the  event 
of  war  yon  wonld  have  to  rest  upon  the  honor  and  good  feeling  of  the  parties  who 
had  agreed  to  them  in  time  of  peace.  We  have  had  a  recent  instance  to  show  that 
that  principle  is  admitted  and  acted  upon,  and  that  such  declarations  are  not  always 
likely  to  be  observed  by  governments ;  because  the  President  of  the  United  States, 
maintaining,  as  he  did,  that  the  capture  of  those  two  gentlemen  on  board  the  Trent 
WM  at  variance  with  the  nnvariable  and  acknowledged  principles  of  the  United 
Statea,  and  allowing  therefore  his  duty  to  give  them  up,  yet  declared  that,  if  it  had 
been  for  the  interest  [ !  ]  of  his  country,  —  departing  from  his  own  principles,  and 
from  the  admitted  doctrine  of  ^e  United  States,  —  he  should  have  felt  it  his  duty 
not  to  give  them  up."  We  doubt  whether  the  President  will  admit  that  this  is  a 
bir  eonstmetion  of  the  paragraph  above  quoted. 
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especially  what  is  finally  settled,  when  this  surrender  is  accom- 
panied by  a  declaration  that,  if  the  safety  of  the  Union  re- 
quired, it  would  be  the  right  and  duty  of  the  govemment  to 
detain  these  persons,  notwithstanding  the  irregular  manner  in 
which  they  came  into  its  possession,  and  the  right  of  the  Brit- 
ish government  to  claim  reparation  therefor?  This,  surely, 
not  only  settles  nothing,  but  leaves  all  the  matters  in  a  much 
more  involved  state  than  they  were  before  the  case  of  the 
Trent  occurred  ;  and  it  is  for  this  reason  alone  that  we  have 
dissected  the  reply  of  the  Secretary,  which  has  been  so  much 
lauded  by  political  partisans. 

It  may  be  said,  that,  if  the  surrender  had  been  made  upon 
the  general  ground  which  we  have  suggested,  nothing  of 
international  law  would  thereby  have  been  settled.  This  is 
true.  But  it  would  have  left  the  whole  subject-matter  open  to 
discussion  and  negotiation,  and  the  United  States  would  have 
stood  in  a  favorable  position  to  press  home  upon  Great  Britain 
the  adjustment  of  questions  relating  to  neutral  and  belligerent 
rights. 

The  despatch  of  Earl  Russell  to  Lord  Lyons  in  reply  to  Mr. 
Secretary  Seward's  communication  calls  into  prominence  no 
fact  to  which  we  have  not  already  adverted. 

The  first  part  of  it,  in  which  he  states  that  "  the  general 
right  and  duty  of  a  neutral  power  to  maintain  its  own  com- 
munications and  friendly  relations  with  both  belligerents  can- 
not be  disputed,"  and  his  suggestions  respecting  the  impor- 
tance of  so  doing  when  the  neutral  nation  has  numerous 
citizens  resident  in  the  territories  of  both  belligerents,  and 
when  its  citizens  have  property  of  great  value  in  the  territo- 
ries of  each,  is  well  fitted  to  show  that  the  neutral  nation  has 
the  right  to  have  ambassadors  and  consuls  within  the  territo- 
ries of  each  belligerent,  and  to  receiye  and  recognize  such 
officers  of  each  belligerent,  if  an  independent  and  recognized 
power.     Such  relations,  being  once  established  between  two 
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powers,  should  not  be  broken  ofiF  by  a  war  entered  on  by 
either  party  with  a  third  power,  neither  should  a  war  prevent 
the  establishment  of  such  relations  between  either  of  the  par- 
ties to  it,  being  an  independent  nation,  and  any  other  power. 
When  such  relations  are  established,  a  vessel  of  the  neutral 
nation  may  carry  despatches  from  the  minister  or  consul  of 
either  belligerent  residing  within  the  neutral  territory  to  his 
government  at  home,  on  the  presumption  that  such  despatches 
relate  to  the  afiFairs  between  the  two  governments.  That  was 
the  case  of  the  Caroline  (6  Rob.  Adm.  461),  cited  by  Earl 
Russell,  in  which  Sir  William  Scott  admitted  that  the  vessel 
had  the  right  to  carry  the  despatches  to  the  home  government, 
but  nevertheless  condemned  her  "  to  pay  for  heating  the 
poker,"  that  is,  to  the  costs  and  expenses  of  the  adjudication. 
But  that  case  is  so  unlike  the  present  that  it  furnishes  no 
precedent.  It  is  valuable  only  for  the  principles  which  are 
stated  in  it. 

Earl  Russell  says  :  — 

**  It  seems  no  less  clear  that  such  communications  must  be  as  legiti- 
mate and  innocent  in  their  first  commencement  as  aflerward,  and  that 
the  rule  cannot  be  restricted  to  the  case  in  which  diplomatic  relations 
are  already  formally  established  by  the  residence  of  an  accredited  min- 
ister of  the  belligerent  power  in  the  neutral  country.-  It  is  the  neutral- 
ity of  the  one  party  to  the  communications,  and  not  either  the  mode  of 
the  communication  or  the  time  when  it  first  takes  place,  which  furnishes 
the  test  of  the  true  application  of  the  principle.  The  only  distinction 
arising  out  of  the  peculiar  circumstances  of  a  civil  war  and  of  the  non- 
recognition  of  the  independence  of  the  de  facto  government  of  one  of 
the  belligerents,  either  by  the  other  belligerent  or  by  the  neutral  power, 
is  this,  that  ^  for  the  purpose  of  avoiding  the  difficulties  which  might 
arise  from  a  formal  and  positive  solution  of  these  questions,  diplomatic 
agents  are  frequently  substituted,  who  are  clothed  with  the  powers  and 
enjoy  the  immunities  of  ministers,  though  they  are  not  invested  with 
the  representative  character,  nor  entitled  to  diplomatic  honors.'" 

The  last  part  of  the  paragraph  is  copied  from  Wheaton's 
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Elements  of  International  Law  "  (Book  m.  Ch.  1,  §4),  and, 
standing  alone,  might  perhaps  have  a  tendency  to  show  that 
Mason  and  Slidell,  having  been  commissioned  by  the  bellige- 
rent government  as  ambassadors,  were  to  be  regarded  as  diplo- 
matic agents,  clothed  with  the  powers  and  enjoying  the  im- 
munities of  ministers.  It  is  evidently  for  such  purpose  that 
his  Lordship  cites  it,  although  he  subjoins,  in  very  guarded 
terms, — 

^  Upon  this  footing  Messrs.  Mason  and  Slidell,  who  are  ezinessly 
stated  by  Mr.  Seward  to  have  been  sent  as  pretended  ministers  pleni- 
potentiary from  the  Soathem  States  to  the  courts  of  St  James  and  of 
Paris,  must  have  been  sent,  and  would  have  been,  if  at  all,  received, 
and  the  reception  of  these  gentlemen  upon  this  footing  could  not  have 
been  justly  regarded,  according  to  the  law  of  nations,  as  a  hostile  or 
unfriendly  act  toward  the  United  States.  Nor,  indeed,  is  it  clear  thai 
these  gentlemen  would  have  been  clothed  with  any  powers,  or  have 
enjoyed  any  immunities,  beyond  those  accorded  to  diplomatic  agoits 
not  officially  recognized." 

But  a  reference  to  the  preceding  paragraph  in  Wheaton 
shows  that  he  is  speaking  of  a  case  in  which  diplomatic  rela- 
tions of  some  sort  have  been  already  established ;  and  from 
other  parts  of  his  work  it  appears  conclusively  that  he  cannot 
be  cited  as  an  authority  for  the  proposition  that  Mason  and 
Slidell,  on  their  way  to  Europe,  had  any  diplomatic  character, 
or  that  they  were  entitled  to  any  immunities  by  reason  of  their 
commissions  from  the  Confederate  States.  On  the  contrary, 
those  commissions  only  proved  them  to  be,  as  we  have  before 
said,  officers  of  the  Confederacy  on  an  errand  hostile  to  the 
United  States. 

In  the  fourth  section  of  Wheaton,  immediately  preceding 
the  paragraph  quoted  by  Earl  Russell,  the  author  says :  — 

"  In  the  case  of  a  revolution,  civil  war,  or  other  contest  for  the  sov- 
ereignty, although,  strictly  speaking,  the  nation  has  the  exclusive  right 
of  determining  in  whom  the  legitimate  authority  of  the  country  resides, 
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yet  foreign  states  must  of  necessity  judge  for  themselves  whether  they^ 
will  recognize  the  government  die  facto,  by  sending  to  and  receiving 
ambassadors  from  it ;  or  whether  they  will  continue  their  accustomed 
diplomatic  relations  with  the  prince  whom  they  choose  to  regard  as  the 
legitimate  sovereign,  or  suspend  altogether  these  relations  with  the 
nation  in  question.  So,  also,  where  an  empire  is  severed  by  the  revolt 
of  a  province  or  colony  declaring  and  maintaining  its  independence, 
foreign  states  are  governed  by  expediency  in  determining  whether  they 
wiU  commence  diplomatic  intercourse  with  the  new  state,  or  wait  for  its 
recognition  by  the  metropolitan  country." 

The  words  which  we  have  italicized  in  this  paragraph  give 
us  the  application  of  the  paragraph  cited  by  Earl  Russell. 
In  a  note  by  the  editor  of  Wheaton  to  the  paragraph  cited  by 
his  Lordship,  reference  is  made  to  the  instructions  which  were 
sent  by  Mr.  Webster,  then  Secretary  of  State,  to  Mr.  Rives, 
Minister  of  the  United  States  to  Paris,  upon  the  last  change 
in  the  constitution  of  France  by  the  elevation  of  the  Emperor 
Napoleon  III.,  in  which  he  said  :  — 

"  From  President  Washington's  time  down  to  the  present  it. has  been 
a  principle  always  acknowledged  by  the  United  States,  that  every 
nation  possesses  a  right  to  govern  itself  according  to  its  own  will,  to 
change  its  institutions  at  discretion,  and  to  transact  its  business  through 
whatever  agents  it  may  think  proper  to  employ. 

**  This  cardinal  point  in  our  own  policy  has  been  strongly  illustrated 
by  recognizing  the  many  forms  of  political  power  which  have  been 
successively  adopted  by  France  in  the  series  of  revolutions  with  which 

that  country  has  been  visited And  if  the  French  people  have 

now,  substantially,  made  another  change,  we  have  no  choice  but  to 
acknowledge  that  also,  and,  as  the  diplomatic  representative  of  your 
country  in  France,  you  will  act  as  your  predecessors  have  acted,  and 
conform  to  what  appears  to  be  the  settled  national  authority.*' 

The  text  serves  to  show  that  the  United  States  would 
commence  diplomatic  intercourse  with  a  new  state  only  upon 
ascertaining  that  it  maintained^  as  well  as  declared^  its  inde- 
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pendence^  and  the  note  that  thej  will  continue  the  intereaurse 
with  a  nation  already  existing^  in  case  of  a  revobUionj  when 
the  revolutionary  power  and  authority  appear  to  be  settled. 

Respecting  the  privileges  and  immunities  of  ambassadors 
Wheaton  says :  — 

^  From  the  moment  a  public  minister  enters  the  territory  of  the 
state  to  which  he  is  sent,  during  the  time  of  his  residence,  and  until 
he  leaves  the  country,  he  is  entitled  to  an  entire  exemption  from  the 
local  jurisdiction,  both  civil  and  criminaL  Representing  the  rights, 
interests,  and  dignity  of  the  sovereign  or  state  by  Whom  he  is  dele- 
gated, his  person  is  sacred  and  inviolable.  To  give  a  more  lively  idea 
of  this  complete  exemption  from  the  local  jurisdiction,  the  fiction  of 
extra-territoriality  has  been  invented,  by  which  the  minister,  though 
actually  in  a  foreign  country,  is  supposed  still  to  remain  within  the 

territory  of  his  own  sovereign.  He  continues  still  subject  to  the  laws 
of  his  own  country,  which  govern  his  personal  status  and  rights  of 

property,  whether  derived  from  contract,  inheritance,  or  testament. 

This  exemption  from  the  local  laws  and  jurisdiction  is  founded 

on  mutual  utility,  growing  out  of  the  necessity  that  public  ministers 

should  be  entirely  independent  of  the  local  authority,  in  order  to  fulfil 

the  duties  of  their  mission.    The  act  of  sending  the  minister,  on  the  one 

hand,  and  of  receiving  him,  on  the  other,  amounts  to  a  tacit  compact 

between  the  two  states  that  he  shall  be  subject  only  to  the  authority  of 

his  own  nation 

"  The  minister's  person  is,  in  general,  entirely  exempt  both  from  the 

civil  and  criminal  jurisdiction  of  the  country  where  he  resides."  — 

Elements,  Part  III.  Ch.  1,  §§  14,  15. 

These  extracts,  which  but  express  the  received  doctrines 
upon  the  subject,  indicate  that  the  broad  seal  of  the  Con- 
federate States,  even  if  it  were  as  broad  as  the  Atlantic 
Ocean,  could  not  confer  upon  those  agents  any  privileges  or 
immunities,  either  during  their  transit  or  on  their  arrival  in 
England,  until  they  had  been  received  in  a  diplomatic  charac- 
ter by  the  British  government,  or  until  the  independence  of 
the   Confederate   States  should  be  acknowledged  by   Great 
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Britain.  When  that  takes  place,  it  will  hardly  have  a  retro- 
spective operation,  so  as  to  constitute  them  ambassadors  ab 
initio.  Will  her  Majesty's  legal  advisers  stake  their  legal 
reputation  upon  an  opinion  that  Mr.  Mason,  when  he  had 
landed  in  England,  was  entitled  to  exemption  from  arrest  for 
debt  by  reason  of  the  diplomatic  character  conferred  on  him 
by  the  Confederate  government  ?  Not  they !  Earl  Russell 
himself  will  not  attempt  to  maintain  that  proposition  for  an 
instant.  No  respectable  county-court  lawyer  in  England  will 
venture  such  an  opinion.  (We  will  not  say  that  such  an 
opinion  might  not  be  obtained  from  M.  Hautefeuille, "  for  a 
consideration.")  Still  less  will  any  lawyer  in  Great  Britain 
undertake  to  maintain  that  Mr.  Slidell,  who  was  sent  to 
France,  was  entitled  to  privileges  and  immunities  in  England 
as  a  diplomatic  agent ;  and  if  not,  what  interest  had  Great 
Britain  in  maintaining  the  rights  and  privileges  of  his  embassy  . 
either  on  ship  or  shore  ?  Earl  Russell  says  :  "  The  general 
right  and  duty  of  a  neutral  power  to  maintain  its  own  commur 
nications  and  friendly  relations  with  both  belligerents  cannot 
be  disputed."  And  again :  "  In  the  performance  of  these 
duties  ['  the  duties  of  humanity,  reciprocally  due  from  nation 
to  nation ']  on  both  sides,  the  neutral  nation  has  itself  a  most 
direct  and  material  interest,  especially  when  it  has  numerous 
citizens  resident  in  the  territories  of  both  belligerents."  But 
it  is  not  supposed  that  Great  Britain  was  the  guardian  of 
France  in  this  matter,  charged  with  the  duty  of  maintaining 
the  communication  and  friendly  relations  of  France  with  the 
Confederates,  or  that  she  had  any  direct  and  material  interest 
in  the  performance  of  any  duties  of  humanity  arising  between 
France  and  the  Confederation ;  and  if  she  had  not,  Mr.  Sli- 
dell's  diplomatic  character  as  ambassador  to  France,  where  he 
has  not  even  to  this  day  been  recognized  as  a  diplomatic 
agent,  will  not  show  that  he  was  entitled  to  privileges  and 
immunities,  as  an  ambassador^  on  board  a  British  vessel.    To 
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what  rights  and  immunities  he  was  entitled  as  a  citizen  of  the 
world,  or  to  what  liabilities  he  was  subjected  as  contraband  of 
war,  or  as  an  active  enemy  of  the  United  States,  are  other  and 
diflFerent  questions.  How  far  it  would  be  the  right  or  duty  of 
Great  Britain  to  protect  him  as  an  ambassador  j  if  he  had  been 
accredited  by  an  independent  nation  to  the  court  of  Paris, 
is  still  another  question. 

A  minister,  as  we  have  seen,  is  under  the  jurisdiction  of  hb 
own  government  while  actually  resident  at  the  court  to  which 
he  is  accredited.  But  here  again  we  must  recollect  that  the 
Confederate  States  had,  as  to  the  United  States,  only  an  insur- 
rectionary and  belligerent  jurisdiction,  and  as  to  Great  Brit- 
ain, being  recognized  only  as  a  belligerent,  they  had  only  a 
belligerent  jurisdiction.  The  British  cabinet  will  hardly 
admit  that  there  is  a  belligerent  jurisdiction  on  the  part  of 
the  Confederate  government  within  the  territory  of  Great 
Britain.  As  to  her  ports,  the  acknowledgment  of  the  bel- 
ligerent status  may  be  said  to  have  opened  them  to  the  ves- 
sels of  the  Confederates,  until  excluded. 

Assuming  that  he  has  shown  by  his  own  reasoning,  and  the 
authority  of  Wheaton,  that  Mason  and  Slidell  were  entitled 
to  a  diplomatic  character  and  diplomatic  immunities,  Earl 
Russell  proceeds  to  controvert  Mr.  Seward's  application  of 
Sir  William  Scott's  remark,  that  you  may  stop  an  ambassador ; 
to  maintain  that  an  ambassador  is  not  contraband  of  war, 
and  cannot  therefore  be  taken  on  board  a  neutral  vessel ;  and 
further,  to  deny  the  application  of  what  that  eminent  judge 
said  respecting  the  transportation  of  civil  officers. 

In  this  connection  it  is  quite  possible  that  there  is  some- 
thing slightly  significant  in  the  use  by  his  Lordship  once  and 
again  of  the  term  "  dictum  "  as  applied  to  certain  opinions  of 
Sir  William  Scott.  It  is  well  understood  that,  in  general,  this 
term  is  applied  to  those  remarks  of  a  judge  which  are  not 
necessary  to  the  decision  of  the  case,  and  that,  so  applied,  it 
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indicates  that  the  remark  referred  to  is  not  to  be  regarded  as 
having  the  character  of  authority,  or  perhaps  that  it  is  even 
suspected  of  being  unsound.  If  this  designation  is  to  be 
applied  to  all  those  portions  of  Sir  William  Scott's  opinions 
which  were  not  necessary  to  the  determination  of  the  case 
before  him,  his  ^^  judgments  "  may  be  shorn  of  some  of  their 
honors.  But  Earl  Russell  does  not  directly  deny  that  the 
dicta  of  the  judge  express  the  rules  of  law  as  they  have 
heretofore  been  held  by  Great  Britain.  He  attempts  to  show 
that  Yattel,  who  is  cited  by  Sir  William  Scott  as  an  authority 
for  the  position  that  you  may  stop  the  ambassador  of  your 
enemy  on  his  passage,  does  not  support  the  position  that  you 
may  stop  him  on  board  of  a  neutral  vessel.  But  Earl  Russell 
is  unfortunate  in  supposing  that  Sir  William  Scott  had  refer- 
ence to  but  one  passage  in  Yattel,  in  the  remarks  which  he 
made  respecting  exercising  the  right  of  war  against,  and  stop- 
ping, an  ambassador  on  his  passage.  His  Lordship  cites  and 
quotes  from  Vattel,  Book  IV.  Ch.  7,  Sect.  85  :  — 

**  On  pent  encore  attaquer  et  arr^ter  ses  gens,  par-tout  oil  on  a  la 
Hbert^  d'exercer  des  actes  d*hostilit^.  Non-seulement  done  on  peut 
jnstement  refuser  le  passage  aux  ministres  qu'un  ennemi  envoye  k 
d'aatres  souverains ;  on  les  arrSte  mdme,  s'ils  entreprennent  de  passer 
lecrettement  et  sans  permission  dans  les  lieux  dont  on  est  maitre." 

Translated  in  Mr.  Chitty's  edition  as  follows  :  — 

^  His  people  may  also  be  attacked  and  seized  wherever  we  have  a 
right  to  commit  acts  of  hostility.  Not  only,  therefore,  may  we  justly 
refine  a  passage  to  the  ministers  whom  our  enenlies  send  to  other  sov- 
ereigns ;  we  may  even  arrest  them  if  they  attempt  to  pass  privately, 
tod  without  permission,  through  places  belonging  to  our  jurisdiction.'' 

But  if  his  Lordship  had  turned  to  Chapter  V.  he  would  have 

found  that  Yattel,  after  stating,  in  Section  68,  that  a  sovereign 

who  attempts  to  hinder  another  from  sending  and  receiving 

public  ministers  does  him  an  injury,  and  offends  against  the 
law  of  nations,  says,  in  Section  64  :  — 

7 


50 

« 

^MaiB  cela  ne  doit  e'entendre  qne  d*un  terns  de  paix;  la  guerre 
donne  lieu  k  d'autres  droits.  Elle  permet  d*dter  k  Tenneim  toutes 
ses  ressources,  d'emp^cher  qu'il  ne  puisse  envoyer  sea  ministres  pour 
solliciter  des  secours." 

Translated  in  Mr.  Chitty's  edition :  — 

a 

**  But  this  is  to  be  understood  only  of  a  time  of  peace ;  war  intro- 
duces other  rights.  It  allows  us  to  cut  off  from  an  enemy  all  his  re- 
sources, and  to  hinder  him  from  sending  ministers  to  solicit  assistances^ 

We  suppose  that  the  substantial  fidelity  of  this  EngKsh 
translation  will  not  be  denied ;  and  in  some  cases  you  can  bin- 
der the  enemy  from  sending,  only  by  stopping  the  ambassador. 
Sir  William  Scott,  doubtless,  had  reference  to  both  passages  in 
Vattel,  and  the  latter  not  only  justifies  his  remark,  that  ^^  you 
may  stop  the  ambassador  of  your  enemy  on  his  passage,"  but, 
if  Mason  and  Slidell  were  to  be  regarded  as  ambassadors  or 
diplomatic  agents,  it  covers  the  very  case ;  unless  an  exception 
to  the  right  to  stop  or  hinder  can  be  established  by  reason  of 
the  neutrality  of  the  vessel  or  its  position  on  the  voyage.  In 
other  words,  the  diplomatic  character,  while  on  their  transit, 
will  not  save  them.  There  must  be  something  else  to  establish 
the  exemption. 

His  Lordship  is  equally  unfortunate  when  he  says  further, 
of  the  remark  of  Sir  William  Scott,  "  The  sole  object  which 
Sir  William  Scott  had  in  view  was  to  explain  the  extent  and 
limits  of  the  doctrine  of  the  inviolability  of  ambassadors  in 
virtue  of  that  character."  We  must  be  permitted  to  dissent 
from  this  conclusion.  The  case  in  whicl^  the  remarks  were 
made  was  that  of  the  Caroline,  before  referred  to,  in  which 
the  judge  held  that  the  carriage  of  despatches  by  a  neutral, 
from  the  minister  of  a  belligerent  residing  in  the  neutral  ter- 
ritory, to  the  home  government,  was  lawful,  but  condemned 
the  vessel  to  pay  costs  and  expenses,  because  by  taking  such 
despatches  the  neutral  merchant  '^  gives  the  captors  an  unde- 
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of  the  papers  which  be  is  carrying,"  and  subjects  himself  to 
tiie  inconvenience  of  having  his  vessel  brought  in  for  examina- 
tion, and  to  the  necessary  detention  and  expense.    After  say- 
ing of  captured  despatches,  ^'  K  the  papers  so  taken  relate  to 
public  concerns,  be  they  great  or  small,  civil  or  military,  the 
oourt  will  not  split  hairs,  and  consider  their  relative  impor- 
'fcance,"  he  took  a  distinction  between  ''despatches  coming 
firom  any  part  of  the  enemy's  territory,  whose  commerce  and 
cofnmuniccUion  of  every  kind  the  other  belligerent  has  a  right 
<o  ifUerruptj^  and  despatches  of  ministers  resident  abroad  to 
-the  home  government  of  the  belligerent,  and  said,  ''  They  are 
<lespatches  £rom  persons  who  are,  in  a  peculiar  manner,  the 
faTorite  objects  of  the  protection  of  the  law  of  nations,  ambas- 
sadors, resident  in  a  neutral  country  for  the  purpose  of  pre- 
serving the  relations  of  amity  between  that  state  and  his  own 
goTernment." 

Still  further,  to  show  the  propriety  of  permitting  the  de- 
spatches of  the  latter  to  be  carried  by  the  neutral,  because  the 
neutral  country  has  the  right  to  preserve  Us  relations  with  the 
onexny,  he  added :  — 

^  I  have  before  said  that  persons  discharging  the  functions  of  ambas- 
sadors are,  in  a  peculiar  manner,  objects  of  the  protection  and  favor  of 
die  law  of  nations.  The  limits  which  are  assigned  to  the  operations  of 
against  them,  by  Vattel  and  other  writers  upon  those  subjects,  are, 
you  may  exercise  your  right  of  war  against  theniy  wherever  the 
of  hostility  exists;  Tou  may  stop  the  ambassador  of  your 
on  Ms  passage  ;  but  when  he  has  arrived,  and  has  taken  upon 
l^imBelf  the  functions  of  his  office,  and  has  been  admitted  in  his  repre- 
tt^ntntivft  character,  he  becomes  a  sort  of  middle  man,  entitled  to  peculiar 
f>rivileges  as  set  apart  for  the  protection  of  amity  and  peace,  in  main- 
tuning  which  all  nations  are,  in  some  degree,  interested." 

The  italics  in  this  extract  are  those  of  Sir  William  Scott. 
Xhis  statement  of  the  case,  and  of  his  language,  shows  con^ 
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clusively  tbat,  so  far  from  its  being  his  sole  object  to  explain 
the  extent  and  limits  of  the  doctrine  of  the  inviolability  of 
ambassadors,  his  reference  to  them  was  merely  by  way  of 
illustrating  his  doctrine  in  relation  to  the  differences  in  the 
character  of  despatches.  The  case  involved  no  question  re- 
specting the  privileges  of  an  ambassador. 

Now  let  us  consider  the  paragraph  from  Yattel  which  Earl 
BusseU  cites,  to  the  effect  that  the  enemy^s  people  may  be 
attacked  and  seized  wherever  we  have  a  right  to  commit  acts 
of  hostility.  Upon  this  proposition  of  Yattel  his  Lordship 
draws  this  conclusion :  — 

^  The  rale,  therefore,  to  be  collected  from  these  aathorities  is,  that 
you  may  stop  an  enemy's  ambassador  in  any  place  of  which  you  are 
yourself  the  master,  or  in  any  other  place  where  you  have  a  right  to 
exercise  acts  of  hostility.  Your  own  territory,  or  ships  of  your  own 
country,  are  places  of  which  you  are  yourself  the  master.  The 
enem3r'8  territory,  or  the  enemy's  ships,  are  places  in  which  you  have  a 
right  to  exercise  acts  of  hostility.  Neutral  vessels,  guilty  of  no  viola- 
tion of  the  laws  of  neutrality,  are  places  where  you  have  no  right  to 
exercise  acts  of  hostility." 

We  beg  leave  to  say  that  this  conclusion  does  not  result  from 
the  principle  as  stated  by  Vattel.  On  the  contrary,  that  of  it- 
self seems  fully  to  justify  the  seizure  of  an  ambassador  of  the 
enemy  on  a  voyage  from  his  own  country  to  a  neutral  port, 
and  in  a  neutral  vessel,  because  you  map  and  do  exercise  acts 
of  hostility  on  board  neutral  vessels  having  contraband  of  war 
or  enemy's  property  on  board,  and  do  exercise  acts  of  hostil- 
ity in  every  capture  of  that  character.  The  vessel  is  captured 
and  sent  in  solely  upon  the  ground  of  the  right  there  to  do  a 
hostile  act.  When  you  capture  enemy's  property,  it  is  an  act 
of  hostility  against  the  enemy.  When  you  capture  contra- 
band of  war,  belonging  to  the  neutral,  it  may  be  said  to  be  an 
act  of  hostility  against  neutral  and  enemy  also.  But  in  both 
cases  the  justification  is  founded  upon  the  right  to  exercise 
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those  acts  of  hostility  in  and  upon  the  neutral  vessel.  Ergo, 
you  may  capture  the  ambassador  there,  unless  there  is  some 
other  reason  than  the  fact  that  he  is  on  board  a  neutral  ves- 
sel  to  prevent  it. 

Of  the  language  of  Sir  William  Scott  in  the  case  of  the 
Orozembo,  —  Where  he  says,  of  the  transportation  of  civilians, 
^^  It  appears  to  me,  on  principle^  to  be  but  reasonable  that, 
whenever  it  is  of  sufficient  importance  to  the  enemy  that  such 
persons  should  be  sent  out  on  public  service,  at  the  public  ex- 
pense, it  should  afford  equal  ground  of  forfeiture  against  the 
vessel  that  may  be  let  out  for  a  purpose  so  intimately  con- 
nected with  the  hostile  operations,"  —  his  Lordship  says :  — 

"  The  other  dictum  of  Sir  William  Scott,  in  the  case  of  the  Oro- 
zembo,  is  even  less  pertinent  to  the  present  question.  That  related  to 
the  case  of  a  neutral  ship,  which,  upon  the  effect  of  the  evidence  given 
on  the  trial,  viras  held  by  the  court  to  have  been  engaged  as  an  enemy's 
transport,  to  convey  the  enemy's  military  officers,  and  some  of  his  civil 
officers  whose  duties  were  intimately  connected  with  military  opera- 
tions, from  the  enem3r'8  country  to  one  of  the  enemy's  colonies,  which 
was  about  to  be  the  theatre  of  those  operations,  the  whole  being  done 
under  color  of  a  simulated  neutral  destination.  But  as  long  as  a  neu- 
tral government,  within  whose  territories  no  military  operations  are 
carried  on,  adheres  to  its  profession  of  neutrality^^^  the  duties  of  civil 
officers  on  a  mission  to  that  government,  and  within  its  territory,  can- 
not possibly  be  *■  connected  with '  any  '  military  operations '  in  the 
sense  in  which  these  words  were  used  by  Sir  William  Scott,  as,  indeed, 
is  rendered  quite  clear  by  the  passages  already  cited  from  his  own 
judgment  in  the  case  of  the  Caroline." 

Now  we  must  say,  that  the  case  does  not  show  that  the  civil 
officers  in  question  were  connected  with  any  military  opera- 
tions, nor  that  Sir  William  Scott's  remarks  had  reference  to 
•any  military  operations  with  which  it  was  supposed  they  might 
be  connected.  He  says  of  them,  that  they  were  ^\  persons  who 
were  going  to  be  employed  in  civil  capacities  in  the  govern- 
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ment  of  Batavia  " ;  and  the  principle  of  which  he  speaks 
to  be  the  general  principle  on  which  you  may  wage  war,  aniioj 
the  enemy,  interrupt  his  communications,  or  capture  his  de- 
spatches. In  the  case  of  the  Caroline  he  says :  ^^  It  is  tlie  ii|^ 
of  the  belligerent  to  intercept  and  cut  off  eUl  communicalMNi 
between  the  enemy  and  his  settlements,  and,  to  the  utmott  of 
his  power,  to  harass  and  disturb  this  connection,  which  it  it 
one  of  the  declared  objects  of  the  ambition  of  the  enemy  to 
preserve." 

After  quoting  a  paragraph  from  Bynkershoek  (  Qiuut.  Jmr. 
Pub.y  Lib.  I.  cap.  9),  his  Lordship  says :  — 

^  The  principle  of  contraband  of  war  is  here  clearly  explained ;  and 
it  is  impossible  that  men,  or  despatches,  which  do  not  come  within  thul 
principle,  can  in  this  sense  be  contraband.  The  penalty  of  knowiDg^ 
carrying  contraband  of  war  is,  as  Mr.  Seward  states,  nothing  less  than 
the  confiscation  of  the  ship ;  but  it  is  impossible  that  this  penalty 
be  incurred  when  the  neutral  has  done  no  more  than  empk>y 
usual  among  nations  for  maintaining  his  own  proper  relations  with 
of  the  belligerents.  It  is  of  the  very  essence  of  the  definition  of  conlnir 
band,  that  the  articles  should  have  a  hostile,  and  not  a  neutral  des- 
tination. '  Goods,'  says  Lord  Stowell,  '  going  to  a  neutral  port  can- 
not come  under  the  description  of  contraband,  all  goods  going  there 
being  equally  lawful.  The  rule  respecting  contraband,'  he  adds,  *  as  I 
have  always  understood  it,  is,  that  articles  must  be  taken  in  deKetOy  in 
the  actual  prosecution  of  the  voyage  to  an  enemy's  port.' " 

And  thereupon  his  Lordship  asks :  — 

^  On  what  just  principle  can  it  be  contended  that  a  hostile  destina- 
tion is  less  necessary,  or  a  neutral  destination  more  noxious,  for  const^ 
tuting  a  contraband  character  in  the  case  of  public  agents  or  despatches 
than  in  the  case  of  arms  and  ammunition  ?  " 

To  the  question  thus  put  we  confidently  answer,  that  the 
difference  is  quite  material  and  the  distinction  plain.  Ordi- 
narily, contraband  goods  and  munitions  of  war  can  be  made 
available  to  the  enemy  only  by  transportation  to  some  {dace 
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where  the  enemj  can  put  them  to  use  or  service.  Usually 
this  is  a  transportation  to  an  enemy's  port.  Persons  sent 
to  solicit  assistance,  or  purchase  arms  and  ammunition, — 
whether  designated  as  ambassadors,  or  commissioners,  or  hostile 
agents,— are  made  available,  and  perform  the  hostile  service 
abroad ;  and  the  destination,  of  course,  is  to  the  neutral  coun- 
try. K,  therefore,  such  agents  can  be  seized  at  all,  under  any 
circumstances,  they  may  be  seized  on  their  outward  passage ; 
for  that  alone  will  prevent  the  hostile  service  which  they  are 
to  perform. 

But,  notwithstanding  what  is  thus  said  by  Sir  William 
Scott,  we  suppose  that  there  can  be  no  doubt  that  a  neutral 
vessel,  transporting  munitions  of  war  from  a  neutral  port  to 
a  neutral  port,  there  to  be  delivered  to  a  vessel  of  the  enemy 
lying  there,  would  be  guilty  of  as  great  a  violation  of  neutral- 
ity as  if  she  were  transporting  them  directly  to  a  port  of  the 
belligerent.     Sir  William  Scott  did  not  refer  to  such  a  case, 
because  the  case  before  him  did  not  require  it ;  but  Earl  Bus- 
sell  will  hardly  contend,  that,  if  the  captain  of  the  Trent  had, 
at  Havana,  taken  on  board  two  rifled  cannon  and  two  smooth- 
bores, to  be  delivered  on  board  the  Nashville,  at  Southampton, 
the  fact  that  the  destination  was  to  a  neutral  port  would  have 
been   sufficient  to  save  her  from  capture   and  confiscation. 
This  serves  to  illustrate  the  principle.    The  question  is,  not 
what  is  the  character  of  the  port  of  destination,  but  whether 
the  transportation  is  for  the  hostile  service.    If  the  transporta- 
tion is  of  munitions  of  war,  and  the  goods  are  to  be  landed  at  a 
xieutral  port,  and  a  subsequent  disposition  to  be  made  of  them, 
'Irhich  has  no  connection  with  the  voyage  by  which  they  are 
transported  thither,  then  they  are  not  contraband  of  war; 
^though  there  may  be  a  supposition  that  they  will  be  there 
^old,  at  a  round  price,  and  will  eventually  reach  the  enemy's 
tierritory;  because  such  sale  and  subsequent  transportation 
not  connected  with  the  original  voyage.    But  if  the  goods 
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were  transported  to  the  neutral  port,  to  be  there  put  on  board 
another  Tessel,  and  carried  to  a  port  of  the  enemy,  the  last 
voyage  is  but  a  continuation  of  the  first,  and  the  whole  is  a 
single  transaction.  , 

But  we  are  not  without  authority  on  this  point  of  the  neu- 
tral destination,  and  very  good  English  authority  too.  Dr. 
Phillimore,  in  his  recent  very  learned  work  upon  international 
law,  recognizes  the  right  of  the  belligerent  to  make  search 
and  seizure  where  the  voyage  is  from  one  neutral  port  to 
another  neutral  port.  He  puts  that  as  a  case,  not  of  exemp- 
tion, but  as  one  where  there  is  less  to  excite  vigilance,  and  as 
one  where  allowance  should  be  made  for  the  ignorance  of  the 
master,  or  for  imposition  practised  on  him.  He  is  speaking  of 
despatches,  and  says :  — 

^  It  is  indeed  competent  to  those  interested  with  the  care  of  the  ship 
on  board  of  which  such  despatches  are  found,  to  discharge  themselves 
from  the  imputation  of  being  concerned  in  the  knowledge  or  manage- 
ment of  the  transaction.  But  the  presumption  is  strong  against  the  ig- 
norance of  the  master  of  the  ship ;  and  when  he  has  knowingly  taken 
on  board  a  packet  or  letter  addressed  to  a  public  officer  of  a  belligerent 
government,  the  plea  of  the  insignificance  of  the  communication,  and 
its  want  of  connection  with  the  political  objects  of  the  war,  will  not 
avail  him ;  nor,  except  perhaps  in  an  extreme  case  of  imposition  prac- 
tised upon  him,  will  the  plea  of  ignorance  of  the  contents  of  the  de- 
spatches avail  him :  his  redress  must  be  sought  against  the  person  whose 
agent  or  carrier  he  vita, 

"  With  respect  to  such  a  case  as  might  exempt  the  carrier  of  de- 
spatches from  the  usual  penalty,  it  is  to  be  observed,  that,  where  the  com" 
mencement  of  the  voycige  is  in  a  neutral  country,  and  to  terminate  at  a 
neutral  porty  or  at  a  port  to  which,  though  not  neutral,  an  open  trade  is 
allowed,  in  such  a  case  there  is  less  to  excite  the  vigilance  of  the  mas- 
ter ;  and  therefore  it  may  be  proper  to  make  some  allowance  for  any 
imposition  which  may  be  practised  on  him.  But  where  the  neutral 
master  receives  papers  on  board  in  a  hostile  port,  he  receives  them  at 
his  own  hazard,  and  cannot  be  heard  to  avow  his  ignorance  of  a  fact 
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with  which,  by  due  inquiry,  he  might  have  made  himself  acquainted."-— 
8  M.  Law,  374. 

There  is  a  suggestion  in  Earl  Russell's  despatch  relating  to 
the  contract  service  of  the  Trent  to  carry  Her  Majesty's  mails. 
It  is  said  :  — 

*'  It  is  to  be  further  observed,  that  packets  engaged  in  the  postal  ser- 
vice, and  keeping  up  the  regular  and  periodical  communications  be- 
tween the  different  countries  of  Europe  and  America,  and  other  parts 
of  the  world,  though,  in  the  absence  of  treaty  stipulations,  they  may 
not  be  exempted  from  visit  and  search  in  time  of  war,  nor  from  the 
penalties  of  any  violation  of  neutrality,  if  proved  to  have  been  know- 
ingly committed,  are  still,  when  sailing  in  the  ordinaiy  and  innocent 
course  of  their  legitimate  employment,  which  consists  in  the  convey- 
ance of  mails  and  passengers,  entitled  to  peculiar  favor  and  protection 
from  all  governments  in  whose  service  they  are  engaged.  To  detain, 
disturb,  or  interfere  with  them,  without  the  very  gravest  cause,  would 
be  an  act  of  a  most  noxious  and  injurious  character,  not  only  to  a  vast 
number  and  variety  of  individual  and  private  interests,  but  to  the  pub- 
lic interests  of  neutral  and  friendly  governments." 

It  will  be  noted  that  Earl  Russell  distinctly  admits  that 
there  is  no  exemption  from  capture  by  reason  of  this  postal 
service.  We  adverted  to  this  subject  in  our  previous  article, 
in  which  this  case  was  partially  discussed.  It  is  quite  clear 
that  such  a  contract  does  not  change  the  character  of  the  ves- 
sel from  that  of  a  private  merchant-ship  to  that  of  a  national 
vessel.  The  bluster  of  Commander  Williams,  who  occupied 
the  respectable  station  of  mail-guard,  and  whose  conduct  was 
not  as  respectable  as  his  station,  was  entirely  out  of  place. 
With  the  removal  of  these  persons  he  had,  so  far  as  appears, 
nothing  whatever  to  do,  and  the  cabin-boy  might  have  inters 
fered  with  as  much  authority.  Such  a  contract  does  not 
render  the  British  government  responsible  for  the  supplies  of 
the  ship,  nor  for  the  conduct  of  the  master ;  nor  can  it  alter 
the  rules  of  international  law  applicable  to  her  as  a  merchant* . 
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ship,  or  the  right  of  a  belligerent  against  her  as  a  neutral. 
She  is  not  authorized  to  carry  contraband  of  war,  or  exempted 
from  the  penalties  of  a  violation  of  duty  in  this  respect,  merely 
because  her  owners  have  a  contract  which  gives  them  certain 
profits  for  transporting  the  mails,  and  subjects  them  to  the 
duty  of  the  carriage.     The  change  of  the  mode  of  conmia- 
nication  from  that  of  casual  and,  occasional  transportation 
through  the  letter-bags  of  merchant  vessels,  to  that  of  regular 
mail-service  by  similar  vehicles  propelled  by  steam,  may  fur- 
nish a  reason  why,  under  certain  safeguards  against  a  violation 
of  neutrality,  the  mail-packet  should  be  exempt  from  search 
and  seizure ;  and  the  treaty  which  gives  the  exemption  will 
specify  and  provide  for  the  safeguard.     But  until  such  treaty 
stipulation  shall  exist,  all  the  concern  that  the  belligerent  has 
with  such  contract  and  transportation  by  the  neutral  is,  as  an 
act  of  comity,  to  exercise  his  .belligerent  right  in  such  a  man- 
ner a^  to  cause  no  unnecessary  interruption  to  the  postal  ser- 
vice of  the  neutral ;   which  is  precisely  what  was  done  by 
Captain  Wilkes  in  this  case.     And  we  are  pleased  to  observe 
that  Earl  Russell,  so  far  from  alleging  the  omission  to  capture 
and  send  in  the  Trent  as  a  distinct  matter  of  grievance,  or  as 
furnishing  specific  ground  of  objection,  says  that  the  fact  of 
the  capture  of  the  vessel  being  brought  before  a  prize  court, 
"  although  it  would  alter  the  character,  would  not  diminish 
the  gravity  of  the  ofience  against  the  law  of  nations  which 
would  thereby  be  committed." 

We  make  this  extended  reference  to  the  portion  of  the  case 
relating  to  postal  service,  because  it  has  been  put  forward  by 
speech-makers  and  paragrapliists  in  England,  and  by  sympa- 
thizers in  America,  as  a  distinct  ground  of  objection  to  the 
proceedings  of  Captain  Wilkes. 

The  treaty  by  which  postal  ships  between  the  two  countries 
are  entitled  to  certain  exemptions  in  case  of  war,  which  has 
been  cited  to  show  that  the  character  of  the  Trent  as  a  mail- 
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packet  should  have  given  her  some  protection  from  seizure,  so 
far  from  furnishing  such  proof,  is  a  strong  circumstance  to 
show  the  reverse  of  that  proposition.  The  provision  by  special 
agreement  for  the  protection,  shows  that  the  change  in  the 
mode  of  transacting  business  does  not  of  itself  furnish  pro- 
tection. 

Thus  far  we  have  considered  the  case  on  its  analogy  to  the 
capture  of  goods  contraband  of  war,  Earl  Russell,  following 
the  lead  of  Mr.  Seward,  having  argued  it  on  that  basis.  It 
has  been  supposed  that  the  legality  of  the  capture  must  de- 
pend upon  the  question,  Contraband  of  war  or  not  ?  But  we 
are  of  opinion  that  the  analogy  to  the  case  of  enemy's  goods 
is  quite  strong,  and  by  no  means  to  be  ignored.  Considered 
in  reference  to  the  principles  which  regulate  the  capture  of 
such  goods,  some  of  the  objections  to  the  legality  of  the  pro- 
ceeding vanish  at  once.  It  seems  necessary  only  to  establish 
the  hostile  character  of  the  persons  at  the  time  of  the  capture. 
In  this  view  of  the  case  there  is  no  longer  any  question  as  to 
the  direction  and  termination  of  the  voyage,  as  enemy's  goods 
may  be  captured  on  any  voyage ;  and  the  question  respecting 
the  necessity  of  sending  in  the  vessel  must  disappear,  because 
the  carriage  of  enemy's  goods  does  not  render  the  vessel  liable 
to  confiscation.  There  would  have  been  no  necessity  for  send- 
ing in  the  Trent  for  the  carriage  of  the  persons,  nor  in  fact 
any  propriety  in  so  doing ;  and  an  adjudication  releasing  the 
vessel,  if  she  had  been  sent  in,  and  requiring  the  captors  to 
pay  the  costs  of  sending  her  in,  could  not  be  required.  There 
would  have  been  no  good  reason  for  libelling  her.  The  legal 
proceedings  would  with  more  propriety  have  come  from  the 
master  or  owners,  to  procure  the  payment  of  expenses. 

In  the  view  of  the  case  we  have  thus  presented  we  have 
been  content  to  treat  the  act  of  the  Trent  as  if  it  were  not 
one  of  hostility  ;  but  it  is  by  no  means  clear  that  it  is  entitled 
to  that  favorable  construction.     Our  limits,  however,  admon- 
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ish  us  that  it  is  not  expedient  to  enter  upon  the  discussion  of 
that  question. 

From  the  examination  we  have  thus  made  of  the  principles 
of  international  law,  as  existing  between  the  United  States 
and  Great  Britain  at  the  time  when  the  Trent  was  stopped,  we 
draw  these  inferences  and  conclusions,  to  wit :  — 

1.  Regarding  Messrs.  Mason  and  Slidell  as  being,  in  the 
language  of  Earl  Russell,  quasi  ambassadors,  the  principle 
quoted  from  Yattel  and  approved  by  Sir  William  Scott,  stated 
by  Dr.  Phillimore  and  indorsed  by  Mr.  Wheaton,  that  you 
may  stop  the  ambassador  of  your  enemy  on  his  passage,  has 
for  its  foundation  a  right  to  deal  with  him  as  an  enemy,  and 
an  important  officer  of  the  enemy,  who  is  not  protected,  on  his 
outward  passage,  by  his  diplomatic  character,  even  on  board  a 
neutral  vessel ;  and  that  you  may  capture  him,  notwithstand- 
ing he  has  reached  a  neutral  port,  and  taken  his  passage  from 
that  place,  provided  he  has  not  reached  the  country  of  his  des- 
tination, the  voyage  from  the  neutral  port  which  he  has  reached 
to  the  port  of  his  destination  being  but  a  continuation  of  the 
voyage  originally  undertaken. 

2.  If,  on  principle,  you  may  capture  an  ambassador  under 
such  circumstances,  a  fortiori  you  may  capture  any  hostile 
agent  or  official  of  the  enemy,  found  proceeding,  under  like 
circumstances,  on  a  hostile  errand  or  mission.  In  fact,  upon 
principle,  the  right  to  capture  the  latter  exists,  even  if  a  right 
to  stop  the  former  were  denied. 

3.  The  right  to  capture  despatches  being  conceded,  (with 
the  exception  of  despatches  from,  and  even  to,  ambassadors 
and  consuls  abroad,)  a  fortiori  you  may  capture  the  bearers  of 
despatches,  commissioned  for  that  purpose,  being  at  the  same 
time,  in  the  emphatic  language  of  Captain  Wilkes,  themselves 
"  the  embodiment  of  despatches."  This  case  is  not  within 
the  exception,  there  being  no  ministers  or  consuls  of  the 
Confederate  States  abroad,  but  agents  only,  who  were  exerting 
all  possible  diligence  in  hostility  to  the  United  States. 
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4.  Upon  the  principles  which  regulate  the  transportation 
of  contraband  of  war,  in  the  absence  of  treaty  stipulations, 
Mason  and  Slidell  were  as  much  contraband  as  officers  and 
soldiers,  and  equally  liable  to  capture.  The  question  is  not 
dependent  upon  the  usage  of  wearing  a  uniform  and  a  feather, 
nor  upon  the  use  of  arms  merely.  If  a  character  of  hostility 
attaches  to  the  person  at  the  time  as  an  agent  or  civil  officer, 
he  is  liable  to  capture.  The  errand  of  Mason  and  Slidell  was 
emphatically  one  of  hostility,  and  it  makes  no  difference 
whether  the  voyage  was  or  was  not  from  neutral  port  to 
neutral  port,  if  in  the  prosecution  of  it  the  parties  are  giving 
aid  to  the  hostilities  of  the  enemy. 

5.  Upon  the  principles  which  regulate  the  capture  of  en- 
emy's goods,  which  bears  the  closest  analogy  to  the  case  of 
the  capture  of  enemy  persons,  the  latter  are  liable  to  capture 
wherever  found  on  the  high  seas,  and  these  persons  were  most 
emphatically  enemies,  in  actual  hostility  at  the  time. 

6.  In  the  case  of  the  capture  of  persons  only,  the  bel- 
ligerent may  well  waive  the  right  to  capture  the  neutral  vessel 
in  which  tliey  are  found  (supposing  such  right  to  exist)  for. 
any  reason  that  seems  sufficient  to  him,  and  the  omission  to 
send  in  the  vessel  cannot  affect  the  right  of  capture  and 
detention,  because  there  is  no  judicial  tribunal  having  juris- 
diction to  try  the  validity  of  the  capture,  even  if  the  vessel 
were  sent  in. 

Mr.  Secretary  Seward,  in  his  communication  to  Lord  Lyons, 
says  :  "  The  claim  of  the  British  government  is  not  made  in  a 
discourteous  manner.  This  government,  since  its  first  organi- 
zation, has  never  used  more  qualified  language  in  a  similar 
case."  And  Mr.  Sumner,  in  his  speech  in  the  Senate,  refers' 
to  the  delivery  of  the  parties  as  having  been  done  at  the 
instance  of  the  British  government,  "  courteously  conveyed." 

While  wo  have  no  desire  to  add  anything  to  the  honest 
indignation  which  has  been  exhibited  by  the  great  body  of  the 
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Northern  people  respecting  the  circumstances  under  which 
this  demand  was  made,  we  must  protest  against  these  admis- 
sions, as  being  utterly  unfounded,  and  therefore  improper.    It 
is  true  that  the  phrase  of  the  despatch  was  that  of  the  most 
studied  courtesy.     After  a  statement  of  facts  which  omitted 
all  the  well-known  reasons  which  induced  Captain  Wilkes  to 
make  the  capture,  the  conclusion  is  reached,  and  undoubtedly 
well  reached  on  that  statement  of  facts,  that  the  government 
of  the  United  States  ought  to  offer  such  redress  as  alone 
should  satisfy  the  British  nation ;  and  that  is,  the  liberation 
of  the  prisoners  and  a  suitable  apology  for  the  aggression. 
"  Should  these  terms  not  be  offered  by  Mr.  Seward,  you  will 
propose  them  to  him." 

If  this  had  been  all,  and  the  United  States  government  had 
been  left  free  to  present  the  full  statement  of  facts,  and  its 
views  of  the  right  to  make  the  capture,  the  courteous  tone  of 
the  despatch  would  have  deserved  all  conmiendation.  But 
behind  all  this  are  the  instructions  to  Lord  Lyons  to  leave 
Washington  within  a  week  if  the  demand  should  not 'be 
complied  with,  —  most  extensive  naval  and  military  preparar 
tions  in  England,  —  the  immediate  embarkation  of  large  bod- 
ies of  troops  for  Canada,  —  and  orders  to  the  commanders 
of  naval  squadrons  in  the  Gulf  and  elsewhere,  the  nature  of 
which  may  be  surmised,  although  not  promulgated.  To  the 
inquiry  made  by  Mr.  Adams,  in  consequence  of  these  prep- 
arations, whether  a  refusal  would  be  followed  by  war,  it  was 
answered  that  the  course  was  not  determined  on;  and  Lord 
Lyons  was  instructed,  if  an  inquiry  should  be  made  by  Mr. 
Seward  as  to  the  consequence  of  a  refusal,  to  make  an 
equally  oracular  reply. 

It  was  fully  understood,  therefore,  as  well  as  if  it  had  ap- 
peared in  the  despatch  itself,  that  any  attempt  to  sustain  tlie 
seizure  on  the  principles  of  international  law  as  used  and 
.heretofore  approved  by  Great  Britain  would  be  at  the  peril  of 
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instant  war,  and  that  Great  Britain  held  herself  in  readiness 
to  avail  herself  of  her  great  naval  strength  to  ravage  our 
unprotected  coasts,  towns,  and  cities,  in  order  to  avenge  the 
outrage  of  stopping  the  Trent  for  an  hour  or  so,  and  taking 
from  that  vessel  four  persons,  not  subjects  of  Great  Britain, 
and  in  whom  she  professed  no  interest,  except  as  they  were 
passengers  on  board  a  passenger  packet  belonging  to  her  sub- 
jects. Really  this  is  a  somewhat  strong  exhibition  of  cour- 
tesy.    If  this  be  courtesy,  "  save  us  from  our  friends.** 

Taking  the  statement  of  facts,  as  presented  by  Earl  Russell 
himself,  without  qualifications,  —  suppose  the  seizure  to  have 
stood  without  justification  and  without  excuse,  —  it  did  not 
appear  to  have  been  made  by  the  order  of  the  government  in 
the  first  instance,  and  at  the  most  it  could  have  been  supposed 
to  be  only  a  mistake  of  his  rights  on  the  part  of  Captain 
Wilkes.     Putting  the  worst  construction  upon  it,  the  case  was 
not  one  which  required  in^nt  war,  or  a  demand  with  instant 
war  as  the  possible  alternative  of  non-compliance.     It  is  not 
wonderful  that  this  kind  of  courtesy  should  have  elicited  a 
deep  feeling  on  the  part  of  the  people  of  the  United  States, 
which,  although  it  has  subsided,  is   not   extinguished,  nor 
likely  to  be  entirely  so  within  the  present  generation.    The 
case  is  in  singular  contrast  with  the  conduct  of  the  United 
States,  which  remonstrated  and  negotiated  respecting  impress- 
ment for  years  and  years  before  threatening  hostilities;  and 
which  let  the  invasion  of  their  territory   and  the  burning 
of  the  Caroline  remain  to  be  discussed,  years  afterward,  by 
Mr.  Webster  and  Lord  Ashburton.     Perhaps  the  expenditure 
of  Great  Britain,  incurred   by   these  warlike  preparations, 
whether  it  was  to  the  extent  of  five  or  twenty  millions,  and 
the  loss  of  a  direct  trade  with  the  Northern  States,  occasioned 
by  the  course  of  the  British  government,  to  the  amount  of 
some  twenty  millions  more  or  less,  with  the  incidental  losses 
otherwise  occasioned  by  a  fear  of  war  on  the  part  of  her  own 
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subjects,  may  be  regarded  as  some  punishment  for  the  insaD 
yiolence  of  her  press  and  people,  which  drove  the  goyemmei 
into  such  an  exhibition  of  national  courtesy,  and  proved,  tfai 
it  is  in  a  constitutional  monarchy  that  the  mob  is  the  ruKm, 
power  J  and  not  in  a  republic. 

As  we  have  become  pretty  well  accustomed,  within  the  lai 
year,  to  the  manifestations  of  injustice  toward  the  Unite 
States  by  a  very  large  portion  of  the  English  press,  and  eve 
to  their  openly  expressed  wishes  that  the  Confederates  ma 
succeed  in  their  attempts  to  dismember  the  Union,  the  wa 
like  ebullition  of  the  English  people  upon  the  capture  i 
Mason  and  Slidell  was  less  surprising  to  us  than  it  woul 
otherwise  have  been.  But  we  must  admit,  that  it  was  with  o 
little  astonishment  that  we  have  perused,  in  the  columns  < 
the  New  York  Times,  of  January  4th,  an  article  purporting  i 
be  an  opinion  of  M.  Hautefeuille  upon  this  subject,  to  whic 
we  have  already  referred.  Known  as  an  extreme  supportc 
of  neutral,  as  against  belligerent  rights,  it  might  have  bee 
expected  that  his  views,  based  upon  what  he  deemed  the  tni 
principles  of  international  law,  would  be  adverse  to  the  rigl 
of  capture,  because  he  has  advocated,  to  the  full  extent,  tl 
principle,  that  free  ships  make  free  goods,  and  of  course  frc 
persons  ;  and  maintains  that,  unless  the  ship  is  let  out  to  tt 
belligerent  for  the  purposes  of  the  transportation,  there  is  n 
violation  of  neutrality.  Rejecting,  as  he  does,  the  British  d 
cisions  as  authority,  he  himself  cannot  be  regarded  as  authorit 
on  the  questions  at  issue,  and  the  expression  of  an  opinion  b 
him,  adverse  to  the  proceedings  of  Captain  Wilkes,  if  put  fort 
in  terms  of  ordinary  courtesy,  would  not  have  called  for  specii 
remark.  But  the  tone  of  this  article  and  the  animus  exhil 
ited  in  it  are  such  that  we  hesitated  respecting  its  authei 
ticity ;  and  it  is  only  upon  assurances  that  no  doubt  exists  o 
that  point  that  we  feel  at  liberty  to  speak  of  it,  and  its  authoi 
as  we  had  intended  to  do,  according  to  its  and  his  merits,  o 
rather  demerits. 
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We  have  not  space,  however,  at  the  present  time  to  do  jus- 
tice to  the  subject,  and  it  may  be  that  we  shall  not  consider 
it  of  sufficient  importance  to  advert  to  it  hereafter.  We  close, 
therefore,  with  a  few  short  extracts,  and  a  single  remark. 

"  President  Lincoln  affirms  that  there  is  no  Southern  Confederation, 
—  that  there  are  only  citizens  of  the  United  States  in  rebellion  against 
legitimate  authority ;  whence  he  concludes  that  he  is  engaged  in  chas- 
tising —  in  reducing  to  subjection  —  rebels,  but  that  there  is  no  war. 
It  is  in  order  to  effect  this  chastisement  that  he,  the  representative  of 
legitimate  power,  declares  all  ports  of  the  Southern  States  closed  to  for- 
eign commerce,  and  that  he  decrees  the  confiscation  of  all  vessels  found 
guilty  of  having  attempted  to  violate  the  law  made  by  the  territorial 
sovereign.  Thus,  it  is  not  for  having  violated  a  blockade,  it  is  for  hav- 
ing disobeyed  a  custom  law,  that  neutral  vessels  have  been  condemned. 
There  are,  therefore,  no  belligerents,  but  only,  on  the  one  hand,  rebels, 
and  on  the  other  hand,  a  legal  power,  resolved,  by  mere  force,  to  bring 
them  back  to  their  obedience.  It  is  in  the  character  of  rebels  that 
Messrs.  Slidell  and  Mason  have  been  seized.  This  simply  amounts  to 
saying  that  rebels  may  be  seized  and  arrested  wherever  they  shall  be 
found,  even  on  board  a  foreign  vessel,  or,  in  other  words,  in  a  foreign 
territory 

'^  If,  then,  there  be  no  war,  if  the  Americans  be  not  belligerents,  the 
act  perpetrated  by  the  commander  of  the  San  Jacinto  against  an  Eng- 
lish vessel  is  an  outrage  committed  against  the  independence  of  the  Brit- 
ish flag ;  it  is  an  act  of  downright  piracy,  for  which  the  perpetrator,  if 
he  acted  without  the  special  orders  of  his  government,  should  be  made 
responsible  to  the  tribunals,  but  of  which  the  whole  responsibility  will 
fall  on  the  Cabinet  of  Washington,  if  it  has  given  instructions  to  that 
effect. 

"  But  had  the  Trent  committed  a  contravention  of  any  customs  regu- 
lations? Had  she  disobeyed  the  sovereign  orders  of  Mr.  Lincoln? 
Even  admitting  for  a  moment  the  monstrous  pretension  of  the  Presi- 
dent of  the  Northern  States,  we  have  no  hesitation  in  replying  in  the 
negative 

"  Therefore,  from  this  point  of  view,  as  well  as  from  others,  the  act 
committed  by  the  commander  of  the  American  frigate,  the  San  Jacinto, 
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is  opposed  to  the  most  elementary  and  the  most  important  principles  of 
maritime  international  law.  It  constitutes  an  aggression  on  the  libertj 
of  the  seas,  and  an  audacious  outrage  on  the  English  flag. 

^  What  motives,  what  excuses,  can  the  Northern  Americans  aU^e  tO| 
we  will  not  say  justify,  but  even  to  explain  this  outrage? 

^  Mr.  Lincoln  would  do  well  to  reflect,  that  neither  France  nor  the 
other  powers  would  tolerate  the  perpetration  of  such  outrages  on  the 
persons  of  their  subjects ;  nor  would  they,  without  demanding  full  satis- 
faction, endure  the  insolence  and  brutality  too  common  to  certain  Amer- 
ican ofllcers  in  the  exercise  of  their  rights 

^  The  Northern  Americans  should  beware  of  calculating  on  the  too 
great  longanimity  shown  towards  them  by  England  of  late  years,  or 
supposing  that  this  Trent  business  will  be  settled  in  their  favor,  like 
that  of  the  Island  of  San  Juan,  and  so  many  others.  Times  are 
changed.  The  United  States  were  lately  the  exclusive  holders  of  an 
article  indispensable  to  the  commerce,  the  industry,  and,  consequently, 
the  prosperity,  of  Great  Britain.  Cotton  weighed  immensely  in  all  the 
decisions  of  the  English  Gibinet.  Now  the  United  States  no  longer 
possess  cotton,  —  the  precious  article  is  in  the  hands  of  the  Southern 
Confederation.  The  interests  of  England  naturally  lead  her  in  the  di- 
rection of  the  cotton  producers,  and  assuredly  this  business  of  the 
Trent,  if  not  settled  by  ample  satisfaction,  is  of  such  a  character  as  to 
lead  England  to  take  the  step  which  in  all  probability  she  would  not 
have  done  so  soon." 

It  seems  quite  clear  that  Uiis  opinion  must  have  been  ob- 
tained through  Confederate  instrumentality ;  and  it  was  prob- 
ably paid  for  in  something  much  better  than  the  bonds  of  the 
Confederate  States. 
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TO  THE  PEOPLE   OF  MASSACHUSETTS. 


I  PRESUME  to  solicit  your  attention  because  I  have  some- 
thing to  say  which  I  wish  you  to  consider.  I  place  my 
name  to  what  is  written  because  an  anonymous  communi- 
cation would  at  this  time  hardly  attract  notice;  and  further- 
more, as  a  pledge  of  the  sincerity  with  which  the  matter  is 
presented.  And  I  address  you  directly,  believing  that  your 
good  sense  will  prefer  that  mode  to  the  stale  artifice  of  pro- 
ciuing  some  one  to  \trite  a  letter  requesting  my  opinions, 
and  then  giving  them  the  form  of  a  reply  to  the  correspond- 
ent, who  acts  as  cat's-paw  to  elicit  them. 

Fully  aware  that  any  weight  which  may  be  attached  to 
my  remarks  at  this  time  must  depend  in  a  great  mieasure 
upon  my  previous  political  opinions,  1  ask  the  privilege  of 
so  much  egotism  as  will  enable  me  to  state,  that  in  the 
presidential  campaign  of  1856  I  made  an  elaborate  speech 
sustaining,  as  well  as  I  might,  the  constitutional  power  of 
Congress  to  restrict  slavery  in  the  Territories,  and  voted  for 
Fremont; — subsequently,  in  a  series  of  papers,  denounced 
the  Dred  Scott  decision ;  —  voted  for  Abraham  Lincoln; — 
have  pledged  myself  that  my  opposition  to  slavery  knows 
none  but  constitutional  and  prudential  limits ; —  have  advo- 
cated to  the  best  of  my  ability  a  vigorous  prosecution  of 
the  war  even  to  the  organization  of  negro  regiments  and 
brigades,  if  it  can  be  done  without  detriment  to  the  public 
service,  and  to  the  arming  of  slaves  and  "  letting  them  fight 
in  their  own  parties  and  under  their  own  leadership,"  when- 
ever a  slave  insurrection  could  be  made  available  to  put 
down  the  rebellion. 

These  facts  are  adduced  to  disprove  any,  even  the  least, 
sympathy  with  what  is  called  "  Breckinridge  Democracy," 
the  term  being  used  to  denote  sympathizers  with  the  rebel- 
lion. 
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Furthermore  :  I  am  not  nor  have  been  a  candidate  for  any 
office  in  the  gift  of  the  National  or  State  Executive,  or  of 
the  People,  —  have  therefore  no  personal  interests  or  aspirar 
tions  to  serve,  —  and  no  disappointments  to  avenge ;  —  nor 
have  I  any  private  spite  or  pique  to  gratify,  having  had  no 
personal  difference  with  any  of  the  candidates  now  before  the 
public,  until  Mr.  Sumner,  in  consequence  of  criticisms  upon 
his  political  course,  saw  fit  to  make  the  matter  personal  be- 
tween us.  Any  other  gentleman  is  at  perfect  liberty  to  do 
the  same,  and  the  dispensation  will  be  accepted  with  the 
same  resignation  with  which  his  demonstrations  of  personal 
hostility  have  been  received. 

These  facts  may,  perhaps,  serve  to  assure  you  that  I  am 
actuated  by  no  motives,  except  a  sincere  desire  to  serve  the 
best  interests  of  our  common  country. 

I  should  not  presume  to  address  you,  with  this  elaborate 
personal  preface,  were  it  not  for  a  profound  conviction  that 
the  approaching  election  in  this  State  is  to  be  one  of  the 
most  important,  perhaps,  the  most  important,  of  any  which 
has  ever  been  held  within  its  borders.  Important,  not  only 
as  it  may  affect  the  honor  and  interest  of  the  State,  but 
deeply  significant  of  good  or  ill  to  the  nation,  and  to  the 
hopes  of  constitutional  liberty  throughout  the  world.  Unless 
something  can  be  accomplished  to  stay  the  torrent  of  cor- 
ruption which  has  recently  been  pouring  in  upon  us  like  an 
overwhelming  flood  —  unless  a  stop  can  be  put  to  the  utter 
perversion  of  constitutional  principles,  which  has  been  increas- 
ing in  certain  quarters  from  day  to  day,  for  some  years  past 
—  unless  we  can  stand  by  the  Constitution,  at  the  same  time 
that  we  stand  by  the  Flag —  we  have,  in  my  opinion,  no  rea- 
sonable pros|>ect  before  us,  except  final  disaster  and  anarchy, 
with  perhaps  a  repetition  of  the  horrible  scenes  of  the  French 
Revolution. 

The  portents  of  the  times  have  long  been  ominous  of  evil, 
but  the  omens  of  the  last  few  days  are  significant  beyond 
those  of  any  former  period. 

It  was  revolutionary  in  its  character  and  corrupting  in  its 
influence,  when  the  members  of  Congress  usurped  the  func- 
tions of  other  regularly  constituted  authorities,  in  whom  the 
power  of  appointing  to  offices  was  vested,  (and  who  were 


thus  made  constitutionally  responsible  that  suitable  persons 
should  be  selected  to  fill  various  offices),  and  by  substan- 
tially parcelling  out  those  appointments  under  their  own 
patronage,  made  them  the  means  of  directly  rewarding  the 
services  of  those  who  had  labored  in  their  election,  and  of 
serving  like  bribes  to  others  to  induce  them  to  help  in  their 
reelection.  We  need  Representatives  —  if  we  have  them 
not  already  —  who  will  not  use  the  influence  of  their  sta- 
tions to  subvert  the  proper  power  and  responsibility  of  the 
several  Departments,  and  who  will  moreover  protest  effi- 
ciently against  such  an  abuse  by  others. 

It  was  evidence  of  wide-spread  corruption,  when,  upon 
its  being  ascertained  beyond  denial  that  a  member  of  the 
Senate  had  prostituted  his  official  station  and  influence,  by 
procuring  a  contract  so  profitable  that  he  was  to  receive  the 
enormous  reward  of  fifty  thousand  dollars,  the  Senate  failed 
to  expel  him  with  disgrace  and  ignominy.  We  want  Sena- 
tors who  will  not  expose  themselves  to  suspicion  of  con- 
nivance, by  a  neglect  to  use  their  efforts  to  vindicate  the 
purity  of  that  body.  The  most  astonishing  frauds  have 
been  perpetrated  in  contracts  for  warlike  supplies.  How 
many  of  these  contracts  have  been  obtained  through  official 
influence  of  members  of  Congress,  and  what  compensation 
has  been  paid  or  promised  for  that  influence,  we  shall  never 
know  to  the  full  extent ;  but  enough  has  been  exposed  al- 
ready to  show  the  necessity  of  a  reform  in  this  branch  of 
the  public  service. 

The  Constitution  of  the  United  States  forbids  the  several 
States  to  enter  into  any  treaty,  alliance,  or  confederation,  or 
to  enter  into  any  agreement  or  compact  with  another  State ; 
and  the  spirit  of  the  provision  is  in  direct  hostility  to  combi- 
nation and  agreements  between  Governors  of  States  with 
each  other,  as  Governors,  representing  their  several  States. 
Such  combinations  and  agreements  are  not  necessary  for  the 
protection  of  State  rights,  or  the  performance  of  State  duties. 
There  has  been,  and  is,  no  necessity  for  caucuses  of  Gover- 
nors, in  order  to  a  support,  in  their  several  jurisdictions,  of  a 
vigorous  prosecution  of  the  war ;  and  there  should  not  be 
any  such  combinations  to  coerce  or  press  the  President  into 
any  measures  of  any  description.     They  are  an  unwarranta- 


ble  interference  with  his  authority,  assuming  great  weight 
and  force  firom  the  ofRcial  character  of  those  who  thus  inter- 
fere, and  still  greater  weight  from  their  combined  action; 
and  they  tend  to  shift  the  responsibility  of  action  from  the 
constituted  head  of  the  nation,  to  an  irresponsible  cabaL  It 
is  readily  seen  that  they  may  be  made  the  means  of  immeas- 
urable and  irreparable  mischief.  Yet  caucuses  of  that  chai^ 
acter  have  been  held  within  a  few  weeks ;  the  purposes  and 
consultations  being  kept  secret.  And  the  ostensible  reasons 
for  the  gatherings  being  vague,  and  altogether  insufficient, 
lead  to  a  reasonable  belief  that  they  were  not  the  real 
ones. 

We  need  an  officer  in  the  Executive  chair  of  the  Com- 
monwealth who,  when  his  error  in  attending  such  unwar- 
rantable assemblages  is.  pointed  out,  will  not  attempt  to 
maintain  that  they  are  right  and  proper,  representing  them 
as  **  private  circles,"  and  who  will  moreover  not  only  scru- 
pulously refrain  from  participating  in  such  combinations  in 
the  future,  but  will  strenuously  discountenance  them. 

Whether  the  design  of  procuring  the  removal  of  General 
McClellan  has  or  has  not  entered  into  the  contemplation  of 
the  Governors  who  have  heretofore  assembled,  that  design  is 
still  entertained,  and  may  yet  be  acted  on.  The  "  Boston 
Traveller"  of  the  27th  instant,  through  its  Washington 
correspondent,  under  the  heading, "  Why  Greneral  McClellan 
is  retained  in  command,"  states  that  the  New  York  demo- 
cratic politicians  are  desirous  of  a  martyr,  with  whom  to 
carrv  the  November  election,  and  that  the  President  does 
not  intend  to  gratify  them,  and  so  McClellan  will  remain  in 
his  position  for  the  present  This  calumny  upon  the  Presi- 
dent, that  he  retains  McClellan  in  command  because  his 
removal  would  affect  the  New  York  election,  leaving  the 
inference  that  his  removal  will  take  place  when  the  election 
is  over,  shows  the  intention  still  existing  to  insist  upon  that 
change  as  soon  as  a  sufficient  pre^fsure  can  be  brought  to 
bear  upon  the  President.  And  the  conviction  that  the  elec- 
tion of  next  week  may  do  much,  either  to  sustain  that  gal- 
lant officer,  or  to  leave  him  to  the  tender  mercies  of  his  per- 
secutors, may  incite  us  to  additional  efforts  to  displace  those 
who  have  long  been  inimical  to  him. 
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But  the  matters  to  which  I  have  thus  far  alluded,  sink  into 
comparative  insignificance,  when  we  consider  other  recent 
events. 

A  convention,  as  you  well  know,  held  at  Worcester,  on 
the  10th  of  September,  professing  to  represent  the  Republi- 
can party  of  Massachusetts,  refused,  notwithstanding  the 
earnest  entreaties  of  distinguished  individuals,  to  pass  a 
resolution  to  support  the  President  in  the  prosecution  of  the 
war. 

A  call  was  issued,  not  long  afterwards,  for  a  convention  of 
the  people,  irrespective  of  party,  to  be  holdcn  at  Faneuil 
Hall,  on  the  7th  of  October,  for  the  purpose  of  nominating 
candidates  for  State  officers,  and  taking  counsel  together  for 
the  common  weal. 

On  the  22d  of  September  the  President  issued  the  procla- 
mation of  his  intentions  respecting  the  mode  of  carrying  on 
the  war  after  the  1st  of  January,  which  the  ultra  gentlemen 
who  at  Worcester  refused  to  support  him  have  affected  to 
consider  a  proclamation  of  emancipation  ;  and  thereupon, 
with  the  zeal  of  new-born  converts,  they  become  fulsome  in 
their  laudation,  and  loud  in  the  expression  of  their  determi- 
nation to  support  the  President. 

At  the  Convention  on  the  7th  of  October,  some  fifteen  or 
sixteen  hundred  people  assembled  in  Faneuil  Hall.  It  is 
certainly  no  disrespect  to  any  other  Convention  to  say  that 
this  one  comprised  a  body  of  men  as  respectable  as  any 
other  ever  assembled  in  the  State ;  and  in  the  course  of  the 
proceedings  they  Resolved  unanimously,  among  other  things, 
that  — "  We  desire,  above  all  things,  with  our  chartered 
rights  and  liberties  preserved,  to  conquer  and  subdue  the 
rebellion.  We  make,  therefore,  no  captious  criticism  of  his 
[the  President's]  acts  and  declarations.  We  burden  him 
with  no  party  or  partisan  policy.  We  offer  no  conditions 
to  our  patriotism.  We  resolve  that  Massachusetts,  with  all 
her  heart  and  soul  and  mind  and  strength,  will  support  the 
President  of  the  United  States  in  the  prosecution  of  this 
war  to  the  entire  and  final  suppression  of  the  rebellion." 
The  language  of  those  who  addressed  the  Convention  was 
in  accordance  with  this  resolution. 

Now  it  would  seem  that  this  explicit,  express,  and  unani- 
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mous  determination  of  the  members  of  a  Convention  repre- 
senting some  three  hundred  towns,  to  give  an  unconditional 
support  to  the  President  in  the  prosecution  of  the  war? 
whatever  might  be  their  private  views  respecting  the  right  of 
the  President  to  issue  such  a  proclamation,  or  respecting  its 
expediency  or  its  actual  effect ;  should  have  been  hailed  with 
delight  by  every  true  patriot,  as  conclusive  evidence  that 
whoever  might  be  candidates,  and  whatever  the  result  of  the 
State  canvass,  Massachusetts  would  give  to  the  prosecation 
of  the  war  and  the  suppression  of  the  rebellion,  the  united 
energies  of  her  whole  people.  The  Convention  made  no 
reservation  indicating  that  their  support  depended  upon  the 
election  of  any  of  their  candidates  for  office.  But^  for  good 
and  sufficient  reasons,  they  declined  to  support  Governor 
Andrew,  and  indicated  no  preference  for  Mr.  Sumner,  and 
thereupon  it  seems  that  the  Worcester  ultraists,  who  would 
not  support  the  President  without  a  proclamation,  have  de- 
termined,  so  far  as  in  them  lies,  that  all  who  oppose  the 
reelection  of  those  gentlemen  shall  not  support  the  President 
even  with  a  proclamation.  With  them,  support  of  their 
candidates,  not  love  of  country,  is  the  test  of  patriotism. 
They  are  bent  upon  division  in  support  of  the  President  and 
the  prosecution  of  the  war,  and  upon  casting  off  from  such 
support  all  who  do  not  believe  their  candidates  to  be  the 
infallible  exponents  of  Republican  principles,  and  the  only 
men  entitled  to  hold  the  offices  for  which  they  are  nomi- 
nated. Not  only  so,  but  there  is  no  measure  of  denuncia- 
tion which  has  been  spared  to  cast  obloquy  upon  the  uncon- 
ditional supporters  of  the  President.  Not  only  is  no  man 
admitted  to  be  a  supporter  of  the  President  unless  he 
pledges  himself  to  vote  their  State  ticket,  but  all  others  are 
branded  with  disloyalty.  Loyalty  is  made  to  consist  in 
allegiance  to  Messrs.  Sumner  and  Andrew,  and  not  to  the 
country.  If  there  are  any  persons  who  doubt  the  President's 
constitutional  right  to  issue  a  proclamation  of  emancipa- 
tion, and  therefore  cannot  actively  support  it,  consistently 
with  the  oaths  they  have  taken  to  support  the  Constitution; 
if  there  are  any  who  have  looked  to  the  final  success  of  the 
war  only  through  the  reconstruction  of  the  State  govern- 
ments, and  the  organization  of  a  local  force  under   those 


governments  to  overcome  the  universal  guerrilla  warfare 
which  is  threatened  in  case  the  army  of  the  rebels  is  broken 
up,  and  who  think  that  no  such  reorganization  can  take 
place  if  the  war  is  prosecuted  on  a  basis  which  subverts  the 
State  authority,  and  thereupon  believe  that  a  proclamation 
of  emancipation  is  inexpedient  as  well  as  unwarranted,  be- 
cause its  tendency  is  directly  to  promote  the  success  of  the 
rebellion  instead  of  its  suppression  ;  all  such  persons  are  to 
be  branded  as  traitors,  notwithstanding  they  are  ready  to 
pledge  all  their  energies  and  means  to  a  most  vigorous  pros- 
ecution of  the  hostilities,  irrespective  of  their  opinions,  in 
he  hope  that  the  policy  in  which  they  do  not  and  cannot 
believe,  may  not  prove  to  be  so  disastrous  as  their  own 
reasoning  represents  it. 

A  few  days  after  the  People's  Convention  in  Faneuil  Hall, 
the  Reverend  H.  M.  Dexter  delivered  one  of  what  is  called 
the  Fraternity  Lectures.  These  lectures  call  together  the 
more  eager  and  ultra  of  the  fanatics  of  Massachusetts. 
Senators  and  Representatives  attend.  I  pray  you  to  mark 
the  name  "  Fraternity^^  and  then  to  recall,  or  if  the  circum- 
stances are  not  fresh  in  your  memory,  to  read  some  account 
of  the  atrocities  committed  under  the  name  of  "  Fraternity  " 
in  the  French  Revolution.  The  reverend  gentleman,  I  be- 
lieve, is  one  of  that  class  of  "  all-sufficient,  self-sufficient, 
insufficient"  clergymen,  who  not  only  think  that  they  know 
more  of  constitutional  law  than  William  Pinkney  and  Dan- 
iel Webster  ever  did ;  but  who  also  evince  a  strong  belief 
that  they  know  more  than  God  does  —  that  they  could  cre- 
ate a  better  world  than  He  has  made  —  and  could  govern 
the  present  one,  bad  as  it  is,  better  than  He  does ;  and  they, 
of  course,  affiliate  with  those  who  want  "  an  anti-slavery 
Bible,  and  an  anti-slavery  God." 

I  need  hardly  say  that  I  respect  and  reverence  the  clergy- 
man who  gives  evidence  that  he  duly  appreciates  the  high 
and  lioly  nature  of  his  mission.  And  I  do  not  deny  to  him 
the  right,  at  the  proper  time  and  in  the  proper  manner,  of 
discussing  important  political  principles.  But  when  a  clergy- 
man assumes  to  know  more  of  Constitutional  law  than  those 
who  have  spent  their  lives  in  the  investigation  of  its  princi- 
ples, he  is  apt  to  exhibit  himself  as  an  unmitigated  ass ;  and 


when  he  makes  a  political  prostitute  of  himself,  pandering 
to  the  lusts  of  a  political  party,  he  is  entitled  to  no  greatir 
respect  than  —  other  persons  who  disregard  their  daties. 
Hardly  so  much,  as  tlic  iniquity  he  commits  may  be  more 
extensively  pernicious. 

On  the  occasion  of  this  Fraternity  lecture,  the  "  Daily  Ad- 
vertiser "  reports  that  the  reverend  gentleman  "  spoke  of  the 
People's  party  in  terms  of  contempt,"  and  said,  "  The  end 
of  the  People's  party  would  be  a  rope's  end,  as  it  would  of 
all  who  strove  to  thwart  the  onward  march  of  liberty."  Per- 
haps His  Reverence  will  begin  to  think  that  this  was  a  mere 
jest  of  his;  but  such  jests  in  revolutionary  times  are  apt  by 
and  by  to  smack  very  much  of  earnest.  It  might  be  regarded 
as  an  ebullition  of  the  spleen  of  a  fanatic,  were  it  not  that 
it  has  been  followed  up  by  other  significant  utterances  from 
higher  quarters. 

In  this  connection,  permit  me  to  recall  to  your  notice  the 
declaration  of  Mr.  Senator  Sumner,  in  an  address  to  the 
people  of  Lynn,  that  the  People's  Convention  and  the  Dem- 
ocratic Convention  were  "  nothing  but  the  guerilla  bands  of 
JetTerson  Davis."  And,  without  extending  this  letter  by  cita- 
tions, I  refer  you  to  the  reiterated  denunciations  by  ultra 
orators  and  ultra  newspapers,  of  all  who  differ  from  them 
respecting  the  principles  of  Constitutional  law,  as  "sympa- 
thizers with  rebellion"  and  "traitors;"  and  this  merely 
because  they  are  of  opinion  that  a  proclamation  of  emanci- 
pation, while  it  is  of  doubtful  legality,  cannot  effect  anything 
of  importance  except  where  the  war  is  actively  prosecuted 
by  bullets  and  bayonets;  and  that  where  it  is  thus  prose- 
cuted, emancipation  will  be  effected  without  a  proclamation. 
The  '*  Cambridge  Chronicle "  of  Saturday  last  pithily  ex- 
presses this  matter  thus :  "  Emancipation  proclamations, 
though  they  may  be  etHcient  when  roads  are  passable,  go 
for  nothing  when  locomotion  is  interrupted." 

These  denunciations  are  but  the  premonitory  symptoms 
of  what  we  may  witness  of  a  more  malignant  type,  and  in- 
tensified in  utterance  and  action,  if  Massachusetts  fails  to 
do  her  duty,  in  support  of  free  speech,  at  the  coming  elec- 
tion. They  are  made  all  the  more  ominous  by  declarations 
from  various  Republican  quarters,  substantially,  that  we  are 


-Aereafter  to  have  no  Constitution  in  the  prosecution  of  the 
^^war.     The  cry  comes  from  orators  and  presses,  "  let  the  Con- 
-vtitution  go,  and  save  the  country."     But  what  is  the  "  coun- 
^try"  which  is  thus  to  be  saved  by  cutting  loose  from  the 
great  charter  of  our  National  Union.     The  "  country  "  to  be 
saved  is  not  the  land,  not  the  men  and  women,  but  our 
political  institutions.     If  we  expect  to  save  the  country  by 
producing  a  state  of  anarchy,  we  shall  only  encounter  disap- 
pointment. 

The  President  of  that  Worcester  Convention  which  de- 
clined to  support  the  President  of  the  United  States,  in  a 
recent  address,  represented  the  purpose  of  the  meeting  he 
addressed  to  be  the  support  of  the  proclamation,  [not  of  the 
President,  or  the  war,  or  the  country,]  which  was  to  be  justi- 
fied by  considerations  of  military  necessity.  "  He  inquired 
what  there  was  about  the  war  that  was  constitutional;"  and 
said  that  ''  to  all  allegations  of  unconstitutionality,  the  an- 
swer was  that  it  was  a  military  necessity." 

The  President  of  the  "  Third  District  Republican  Conven- 
tion "  is  not  to  be  outdone  in  this  race  of  revolution.  He 
says :  "  Don't  let  the  traitors  so  entangle  us  in  the  meshes  of 
the  law  as  to  bind  loyal  men  hand  and  foot,  and  then  break 
down  the  Constitution  and  conquer  us  at  last !  Do  not  let 
the  forms  in  which  our  precious  legacy  of  liberty  is  envel- 
oped, crush  and  destroy  liberty  itself."  That  is  saying,  in 
substance.  Don't  let  the  Constitution  prevent  us  from  doing 
what  we  wish  to  do !  And  he  adds :  "  Whoever  supports 
the  President  supports  the  proclamation  :  whoever  is  against 
the  proclamation  is  against  the  President,  for  it  is  no  longer 
a  measure  of  mere  policy,  —  it  is  in  effect,  though  not  in 
form,  a  military  order."  And  then  comes  the  significant 
addition,  that  "  Congress  cannot  prevent  the  exercise  of  his 
supreme  military  command." 

These  are  but  samples  of  the  utterances  of  ultra  orators, 
and  ultra  presses,  from  day  to  day.  The  political  atmos- 
phere is  poisoned  with  them.  Let  me  commend  them  tp 
your  profound  consideration.  If  such  doctrines  are  to  be 
sustained,  the  only  security  that  we  have  for  free  speech,  or 
any  other  political  right,  here  in  the  Northern  States,  is  in 
the  fact  that  the  Presidential  chair  is  occupied  by  Abraham 
Lincoln. 
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The  Republican  party  of  Massachtisetts  are  doing  all  that 
lies  in  their  power  to  prostrate  the  liberties  of  the  country. 
Forgetting  the  revolutionary  memories  of  Charlestown,  and 
Cambridge,  and  Roxbury,  and  Dorchester,  and  Boston, — 
within  the  military  lines  manned  by  our  Fathers,  under 
the  command  of  Washington, —  at  the  foot  of  Bunker  Hill, 
and  within  the  walls  of  the  old  Cradle  of  Liberty,  —  they 
are  voluntarily  making  an  ignominious  surrender  of  the  prin- 
ciples which  lie  at  the  foundation  of  a  free  government;  and 
under  the  plea  of  necessity,  always  denounced  as  the  odious 
plea  of  tyrants,  they  have  dug  the  grave  of  the  Constitution. 
For  the  purpose  of  emancipating  the  slaves  of  the  South, 
(four  millions  if  you  please,)  for  whose  slavery  they  are  in  no 
way  responsible,  they  are  sacrificing  the  liberties  of  twenty 
millions  of  Northern  freemen.  Do  you  doubt  this  ?  Let  me 
turn  your  attention  again  to  the  speeches  of  the  prominent 
orators  of  the  party,  and  especially  to  that  of  the  President 
of  the  "  Third  District  Republican  Convention,"  now  per- 
haps most  lauded  by  the  Republican  papers. 

They  tell  you  that  the  President,  under  the  war  power  of 
the  Constitution,  has  the  right  to  do  whatever  is  required  by 
any  military  necessity.  They  aver  that  he  is  the  sole  and 
final  judge  of  what  is  required  by  such  military  necessity. 
They  say  that  the  forms  of  the  Constitution  must  give  way 
to  the  proclamation,  which  of  course  is  the  substance.  They 
add  that  the  proclamation  is  in  effect,  though  not  in  form,  a 
military  order.  They  make  the  military  order  of  the  Presi- 
dent the  supreme  law  of  the  land.  And  they  say  finally,  in 
so  many  words,  that  "  Congress  cannot  prevent  the  exercise 
of  his  supreme  military  command"  ! ! !  And  all  this  is  called 
Constitutional ! ! ! 

Do  you  not  see  that  on  this  doctrine  Congress  cannot  even 
make  peace,  if  the  rebels  will  submit,  except  at  the  sovereign 
pleasure  of  the  President,  and  by  his  permission !  Do  you 
not  perceive  that  the  President  is  not  only  a  monarch,  but 
that  his  is  an  absolute,  irresponsible,  uncontrollable  govern- 
ment;—  a  perfect  military  despotism.  It  matters  not  what 
you  call  your  ruler  if  you  invest  him  with  such  absolute,  un- 
limited authority.  Do  you  suppose  that  France  would  be  a 
republic,  if  Louis  Napoleon  was  styled  President  instead  of 
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X>eror.     Do  you  think  that  Constitutional  freedom  would 
^^t;    in    Turkey,  if  the   Sultan  were  to   assume  the  title 
C3ovemor.     Have  you  the  credulity  to  believe  that  your 
^^rties  are  preserved,  when  your  Constitution  becomes  a 
form  and  the  governing  power  is  despotic! 
ou  may  say  that  you  have  no  fears  of  Abraham  Lincoln, 
it  so.     But  if  the  forms  of  republican  liberty  survive  his 
,  and  a  Republican  successor  fills  the  Presidential  chair, 
i'thsuch  principles  of  constitutional  law,  and  such  unlim- 
I  power;  what  assurance  have  you,  I  ask,  that  he  will  not 
cognize "  the  fact  that  war  exists  between    the  United 
tes  and  Great  Britain,  or  some  other  nation ;  order  the 
y  and  the  navy  to  enter  upon  active  hostilities,  and  then, 
5is8uming  that  a  military  necessity  requires  the  suppres- 
:»  of  free  speech,  and  free  suffrage,  in  New  England, — 
Xje  his  supreme  constitutional  military  order,  that  such  dan- 
K*ous  and  traitorous  proceedings  be  no  longer  permitted 
cd  that  all  who  attempt  to  disobey  the  imperial  mandate 
^  "^  ^^11  forthwith  suffer  the  penalty  of  treason  ? 

J  say  to  you,  that,  on  the  doctrine  assumed  by  the  Repub- 
^•"*'^'=nn  ultraists,  he  would  have  a  constitutional  right  so  to  do; 
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on  that'doctrine,  whenever  a  war  occurs,  the  Constitution 
licates  in  favor  of  any  military  order  which  the  President 
s  fit  to  issue.     It  commits  a  constitutional  suicide,  and 
^^  ^^^-Te  is  no  resurrection  except  at  the  pleasure  of  the  reigning 
►iiarch,  whom  it  would  be  treason  to  oppose  until  he  sees 
io  lay  down  his  power, 
^^by  is  it  that  you  honor  and  reverence  your  flag  ?     It  is 
^^^2ause  it  is  the  symbol  of  your  freedom.     Its  glorious  stars 
^  stripes  represent  the  union   of  free  States,  under  free 
^"5  nciples   and   constitutional    safeguards.     Whenever   that 
^'^andard   sheet"  shall  cease  to   be  the  emblem  of  a  free 
^ernment,  its  glory  will  have  departed. 
I**ellow  citizens,  do  not  deceive  yourselves.     The  issues  of 
pending  election  are  not  merely  whether  one  man  or  an- 
'^r  shall  be  elected  Governor  or  Senator.     Men  are  but  the 
.  ^Pi'esentatives  of  the  principles  which  they  sustain.     The 
^^^es  are,  whether,  heedless  of  the  blood  spilt  at  Lexington 
^<3  Concord  and  Bunker  Hill,  and  the  free  principles  in  de- 
*^^e  of  which  it  was  shed,  —  whether,  regardless  of  the  an- 
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cient  glories  of  the  Commonwealth,  derived  from  her  defence 
and  support  of  those  principles,  —  whether,  forgetting  the 
memories  of  our  Fathers,  who  have  transmitted  to  us  tl^ 
priceless  inheritance  of  freedom,  —  we  will  renonnce  thoee 
principles,  and  that  inheritance,  and,  voluntarily  and  tamely, 
trample  our  liberties  in  the  dust? 

Very  respectfully. 

Your  obedient  servant, 

JOEL  PARKER. 

Cambridge,  October  SOtli,  1862. 
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Memorandum.  —  A  lett^r^  addressed  **  To  the  People  of  Massachusetts,**  in  the 
coarse  of  the  canvass  for  the  election  of  State  officers,  in  October  last,  contained 
these  paragraphs,  to  wit:  — 

*'  A  few  days  after  the  People's  Convention  in  Faneoil  Hall,  the  Reverttid  H.  M. 
Dexter  delivered  one  of  |?hat  is  called  the  Fraternity  Lectures.  These  lectures  call 
together  the  more  eager  and  ultra  of  the  fanatics  of  Massachusetts.  Senators  and 
Bepresentatives  attend.  I  pray  you  to  mark  the  name  * /Votemtty,*  and  then  to 
recall,  or,  if  the  circumstances  are  not  fresh  in  your  memory,  to  read  some  aocoont 
of  the  atrocities  committed  under  the  name  of  *  Fraternity*  in  the  French  Revela- 
tion. The  reverend  gentleman,  I  believe,  is  one  of  that  class  of  '  all-sufficient,  self- 
sufficient,  insufficient*  clergymen,  who  not  only  think  that  they  know  more  of  Con- 
stitutional law  than  William  Pinkney  and  Daniel  Webster  ever  did,  but  who  also 
evince  a  strong  belief  that  they  know  more  than  God  does  —  that  they  could  create 
a  better  world  than  He  has  made  —  and  could  govern  the  present  one,  bad  as  it  is, 
better  than  He  does;  and  they,  of  course,  affiliate  with  those  who  want  *an  anti- 
slavery  Bible,  and  an  anti-slavery  God.* 

"  I  need  hardly  say  that  I  respect  and  reverence  the  clergyman  who  gives  evidence 
that  he  duly  appreciates  the  high  and  holy  nature  of  his  mission.  And  I  do  not  deny 
to  him  the  right,  at  the  proper  time  and  in  the  proper  manner,  of  discussing  impor- 
-tant  ^litical  principles.  But  when  a  clergyman  assumes  to  know  more  of  Constitu- 
tional law  than  those  who  have  spent  their  lives  in  the  investigation  of  its  principles, 
he  is  apt  to  exhibit  himself  as  an  unmitigated  ass ;  and  when  he  makes  a  political 
prostitute  of  himself,  pandering  to  the  lusts  of  a  political  party,  he  is  entitled  to  no 
greater  respect  than  — ^  other  persons  who  disregard  their  duties.  Hardly  so  mnch, 
as  the  iniquity  he  commits  may  be  more  extensively  pernicious. 

^  On  the  occasion  of  this  Fraternity  lecture,  *  The  Daily  Advertiser  *  reports  that 
the  reverend  gentleman  *  spoke  of  the  People's  party  in  terms  of  contempt,'  and  said, 
'  The  end  of  the  People's  party  would  be  a  rope's  end,  as  it  would  of  all  who  strove 
to  thwart  the  onward  march  of  liberty.'  Perhaps  His  Reverence  will  begin  to  think 
that  this  was  a  mere  jest  of  his ;  but  such  jests  in  revolutionary  times  are  apt  by  and 
by  to  smacl^  very  much  of  earnest.  It  might  be  regarded  as  an  ebullition  of  the 
spleen  of  a  fanatic,  were  it  not  that  it  has  been  followed  up  by  other  significant  utter- 
ances from  higher  quarters." 

Mr.  Dexter  thereupon  addressed  a  letter  to  the  writer,  in  "  The  Congregationalist,** 
to  which  the  first  letter  in  this  collection  is  a  reply.  The  others  have  followed  for  the 
reasons  indicated  in  them. 

Although  some  portion  of  the  contents  is  of  temporary  interest  only,  the  discus- 
sions respecting  the  Constitutional  Relations  of  the  States  and  the  United  States,  and 
the  powers  of  the  President,  are  not  of  that  character ;  and  the  importance  of  these 
topics  may  serve  to  justify  a  compliance  with  the  wishes  which  have  been  expressed, 
that  the  letters  should  be  published  in  their  present  form.  They  appeared  originally 
in  "  The  Boston  Post" 

Cambridge,  February  20(^  1868. 


LETTERS.- 


TO  THE  REV.  HENRY  M.  DEXTER, 

^MUor  of  The  OongregcUianalitt,  Pcutor  of  the  Berkley  Street  Churchy 

FraUmity  Lecturer^  Sfc,  Sfc. 

No.  1. 

Sir,  —  I  am  in  the  receipt  of  that  compoand  mixture  of 
j)olitical  piety  and  partisan  politics,  ^The  Congregational- 
dst  ^  of  the  7th  instant,  containing  your  letter  to  me,  dated 
on  the  3d. 

If  you  entertain  a  supposition  that  my  reference  to  you,  in 
ilie  letter  which  I  lately  addressed  '^  to  the  People  of  Mas- 
sachusetts," was  written  in  "  hasty  wrath,"  or  indicated  any 
^  loss  of  temper,"  I  beg  of  you  to  disabuse  your  mind  of  that 
idea  with  all  possible  expedition.  You  may  rest  assured 
ihat  all  which  was  there  said  was  a  deliberate,  well-consid- 
ered utterance,  of  the  propriety  of  which  I  was  then  fully 
persuaded,  and  have  not  since  entertained  a  particle  of 
doubt ;  and  I  am  too  old  to  give  any  hope  that  I  shall  live 
to  repent. 

I  designed  to  strike  at  an  offence  which  has  been  com- 
mitted too  often,  and  at  an  evil  which  has  existed  too  long 
-without  any  sufficient  rebuke ;  and  that  you  presented  your- 
self as  a  representative  of  the  offenders  to  receive  the  blow, 
you  may  thank  your  Fraternity  lecture. 

The  offence  to  which  I  refer  is  that  committed  by  a 
<5^rtain  class  of  clergymen  who  assume,  in  their  public 
<liscourses  and  writings,  not  only  to  settle,  ex  cathedraj 
questions  of  Constitutional  law,  as  if  they  were  the  final 
expounders  of  the  construction  of  the  Constitution,  but  who 
""liave  the  superlative  impudence  which  leads  them  to  sneer 
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at  the  opinions  of  Daniel  Webster  and  Judge  Curtis  on 
Constitutional  questions.  This  is  not  only  an  offence 
against  good  manners,  but  it  becomes  an  evil,  by  giving 
rise  to  new  and  unfounded  dogmas,  to  false  reasonings  and 
conclusions,  and  to  loose  Constitutional  notions  in  the  com- 
munity, at  a  time  when  there  should  be  no  tampering  with 
our  Constitutional  rights  and  duties.  I  know  you  only  as 
one  of  these  offenders,  and  deal  with  you  accordingly.  You 
are,  it  seems,  prominent  among  them,  and  a  suitable  represen- 
tative, therefore,  through  and  by  whom  a  proper  admonition 
may  be  given.  As  to  the  manner  of  administering  the  rebuke, 
your  taste  and  mine  may  differ.  I  have  only  to  say,  that  it 
was  intended  to  be  conveyed  in  terms  which  would  fitiy  ex- 
press my  ideas  on  the  subject,  and  in  a  manner  which  would 
represent,  precisely,  the  exhibition  which  that  class  of  clergy- 
men seem  to  make  of  themselves.  You  have  appropriated 
what  1  said  of  the  class,  as  if  I  had  said  it  of  yourself,  per- 
sonally. I  acquiesce  in  the  propriety  of  the  appropriation. 
Yoa  have  also  appropriated  a  part  of  my  remarks  wUch 
neither  specified  you  nor  the  class.  For  that  I  am  not  re- 
sponsible. It  was  Qerxit  Smith,  and  not  you,  who  said, 
<<  Let  the  Constitution  go,  and  save  the  country."  Others 
have  made  use  of  similar  language. 

The  occasion  of  my  reference  to  you,  and  the  class,  was 
the  report  of  your  Fraternity  lecture.  My  reference  was  only 
to  the  report- in  "  The  Daily  Advertiser."  Another  report  repre- 
sented you  as  saying,  substantially,  that  there  was  no  doubt 
that  the  President  had  a  Constitutional  right  to  issue  the 
Proclamation ;  and  the  general  tenor  of  still  another  left  no 
reasonable  doubt,  that  whatever  might  have  been  your  precise 
language,  you  were  correctiy  reported  in  substance.  Your 
previous  course  confirmed  the  report 

You  seem  to  imply,  rather  than  to  assert,  that  I  acted  on 
insufficient  evidence,  thus  impugning  the  report  of  the  Daily 
Advertiser.  The  two  points  presented  by  that  report  were, 
that  you  "  spoke  of  the  People's  party  with  contempt,"  and 
that  you  represented  that  "  the  end  of  the  People's  party 
would  be  a  rope's  end,  as  it  would  of  all  who  strove  to 
thwart  the  onward  march  of  liberty."  Now,  Sir,  permit  me 
to  say,  that  so  far  as  you  give  a  report  of  your  lecture,  you 
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folly  confirm  the  faithfiilness  of  the  report  of  the  Advertiser. 
You  say  that  you  "  had  been  discussing  the  so-called  Peo- 
ple's party,  and  the  possibility  that  they  might  not  sustain 
the  President's  emancipation  policy."  In  what  terras  of 
contempt  you  spoke  of  the  People's  party  in  that  discussion, 
you  do  not  please  to  inform  us ;  but  I  understand  that  you 
are  the  editor  of  the  Congregationalist,  and  in  an  editorial 
article  contained  in  the  number  before  me  is  this  passage : 

^  In  these  elections,  then,  [the  Fall  elections,]  as  things  now  are, 
we  repeat  it,  the  rebellion  reaches  its  climax.  If  the  People's  party 
in  Massachusetts  with  its  cordial,  though  in  justice  be  it  conceded 
more  rctscctUy  compeers  in  New  York  and  elsewhere,  can  succeed, 
there  is  every  probability  that  the  South  will  triumph  and  subjugate  a 
divided  North.  If  the  party  of  the  Government  succeed,  this  move- 
ment of  treason  through  the  North  will  be  rebuked,*'  &c. 

The  italics  are  mine.  They  serve  to  point  to  the  charac- 
teristics bestowed  upon  the  People's  party.  You  are  pre- 
sumed to  understand  somewhat  of  the  force  of  language, 
and  to  know,  therefore,  that  this  extract  contains  an  implied 
assertion  of  the  positive  rascality  of  the  People's  party  in 
Massachusetts.  Their  compeers  in  New  York,  and  else- 
where, are  only  "  more  rascallt/J^  The  whole  movement  is 
characterized  as  one  of  ^Hreason!^  This  surely  expresses 
something  stronger  than  contempt,  and  leads  to  a  reasonable 
belief  that  in  your  discussion  you  at  least  verified  the  report. 
What  excuse  have  you  for  thus  becoming  "  a  political  prosti- 
tute?" 

As  respects  the  other  part  of  the  report,  we  have  your 
remarks  verbatim;  given,  you  say,  as  if  in  answer  to  an  ob- 
jector, who  is  made  to  remark :  '^  And  so  you  think  there  is 
danger,  do  you,  that  the  People's  party  will  not  sustain  the 
President  —  who  is  the  Government  ? "  And  "  What  will 
the  end  be?''  To  which  imaginary  questions  you  answer: 
"  Be  ?  When  you  get  to  it,  it  will .  be  a  ropers  end  for  them, 
or  for  anybody  else  who  shall  really  and  persistently  attempt 
to  thwart  the  onward  march  of  liberty  and  law."  The  italics 
and  capitals  are  yours.  The  latter  I  suppose  for  the  pur- 
pose of  showing  emphatically  the  addition  which  you  made 
to  what  was  reported  in  the  Advertiser.    The  dramatic  char- 
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acter  which  you  saw  fit  to  give  to  the  passage  is  not  mate- 
riaL  The  "rope's  end^^  as  the  end  of  tiiie  People's  party,  is 
there,  significantly,  and  for  anybody  else  who  shall  really 
and  persistently  attempt  "to  thwart  the  onward  march  of 
liberty."  Admit  that  you  added  "and  law,"  which  you 
place  in  small  capitals,  as  if  that  addition  made  an  essential 
difierence.  Under  some  circumstances,  and  in  some  coiinec- 
tion8,.it  might  do  so.  But  what  law  do  you  refer  to  ?  Why, 
of  course,  to  your  law  —  jpur  emancipation  proclamation 
law.  It  is  the  onward  march  of  that  law,  and  the  liberty 
connected  with  that  law,  of  which  you  are  speaking.  That 
is  the  law  that  is  "  marching  on  " ;  not  the  law  as  expounded 
by  jurists  and  commentators  and  courts  of  law.  Law  of  this 
last  description  is  not  generally  spoken  of  as  having  an  "on- 
ward march."  You  are  of  opinion,  are  you  not,  that  that 
law,  like  Gren.  McClellan,  is  rather  slow.  You  are  not  speak- 
ing of  the  law  as  expounded  by  any  one  Who  does  not 
believe  in  that  "  higher  law"  which  has  lately  been  set  up, 
practically,  as  above  even  God's  law.  Having  faith  in  the 
opinions  of  clergymen  competent  to  decide,  I  conclude  that 
God  has  not  seen  fit  to  prescribe  the  rules  of  municipal  law 
for  the  people  of  the  United  States ;  and  that  Jesus  Christ 
has  not  done  so  ;  that  the  teachings  of  the  Bible,  to  us,  are 
personal,  not  municipal,  nor  political  It  has  remained  for 
other  clergymen  to  set  up  those  teachings  as  a  higher  munir 
cipal  and  political  rule  than  the  written  Constitution  ;  and  if 
the  matter  were  merely  speculative  I  might  leave  it  to  be 
settled  by  the  clergy.  But  when  the  latter  class,  usurping 
Grod's  authority,  undertake  to  overrule  the  Constitution  by 
the  assertion  of  this  higher  political  law — when  they  thereby 
inculcate  unsound  doctrine,  not  only  in  politics  but  in  morals 
— when  they  endeavor  to  make  the  people,  instead  of  a  law- 
abiding,  a  law-breaking  community,  —  and  insist  that  the 
war  shall  be  conducted  on  a  basis  which  will  greatly  en- 
danger, if  not  assuredly  defeat  its  success,  —  it  is  quite  time 
that  they  should  be  exposed,  as  the  "  all-sufficient,  self-suf- 
ficient," persons,  which  they  make  themselves,  and  the  "  in- 
sufficient "  personages  which  they  really  are.  If  any  of  them 
have  D.  D.  attached  to  their  names,  that  does  not  disqualify 
them  from  being  also  ASS,  and  mischief-makers  besides. 
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Yea  will  say,  perhaps,  that  it  is  undignified,  to  speak  thus 
of  dignitaries.  I  am  almost  inclined  to  admit  it  But  when 
one  is  striving  to  abate  a  nuisance,  one  must  not  stand  on 
his  dignity. 

So  much  for  the  character  of  the  charge,  the  proof  of  the 
facts  on  which  it  was  founded,  and  the  manner  in  which  it 
was  stated. 

And  now  let  me  thank  you  for  having  kindly  furnished,  in 
the  columns  of  your  paper,  full  proof  of  the  truth  of  the 
prominent  characteristics  which  I  attributed  to  the  class  of 
clergymen  to  which  you  seem  to  belong. 

The  remainder  of  your  quotation  from  your  Fraternity 
lecture  not  only  shows,  still  further,  your  assumption  of  a 
superior  knowledge  of  Constitutional  law,  but  the  mode  in 
which  you  exhibit  and  prove  that  knowledge.  It  is  in  these 
words:  — 

^  These  '  People's  party '  men,  some  of  them,  are  old  men  now, 
but  they  will  all  live  to  see  the  day  when  —  if  ihey  are  loyal —  they 
will  repent  in  dust'and  ashes  of  this  attempt  at  a  flank  movement ;  to 
see  that  there  can  be  now  bat  two  honest  parties  in  this  land  —  they 
who  maintain  the  Constitution  and  the  Government  with  eiUire  fealty^ 
and  with  all  their  hearts,  and  they  who,  traitors  at  heart,  desire  their 
overthrow.  Those  few  men  who  do  honestly  think  that  the  President 
has  gone  beyond  his  power,  will  revise  their  judgment  in  the  further 
light  of  events.  They  may  be  trusted  at  last,  to  reach  the  decision 
which  Patrick  Henry  reached  at  first,  and  announced  ijcl  the  Virginia 
Ck>nvention  of  '88,  when  he  predicted  that  the  time  would  come  when 
Congress  would  search  the  Constitution  to  see  '  if  they  have  power  of 
manumission.  And  have  they  not.  Sir?  Have  they  not  power  to 
provide  for  the  general  defence  and  welfare  ?  May  they  not  think 
that  these  call  for  the  abolition  of  slavery  ?  May  they  not  pronounce 
all  slaves  free,  and  will  they  not  be  warrant^  by  that  power  ?  This 
18  no  ambiguous  implication,  or  logical  deduction.  The  Constitution 
speaks  to  the  point ;  they  have  the  power,  in  clear,  unequivocal  terms, 
and  will  clearly  and  certainly  exercise  it.' "  —  [Elliot,  Debates  of 
Virginia,  vol.  iiL  590.] 

You  subjoin :  <<  7%is  is  what  I  said,"  and  you  close  with 
these  words,  addressed  to  me :  <'  If  you  cannot  say  it — so 
much  the  worse  for  you." 

Now,  Sir,  before  examining  your  law,  let  me  ask:  Did 
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.  yon  or  did  you  not,  in  thtis  speaking  of  the  action  of  the 
^<  People's  party  men,"  as  ^^this  attempt  at  a  flank  movement^ 
intend  to  imply  that  the  rebellion  was  the  movement  in  front, 
in  aid  of  which  this  movement  in  Massachusetts  was  an 
attack  upon  the  flank  of  the  Government,  and  thus  to  give 
significance  to  your  talk  about  ^^  treason  "  and  the  ^  rope's 
end  ?  " 

And  now,  let  us  examine,  toUh  reference  to  its  lawj  what 
you  thus  said,  and  what  it  is  so  much  the  worse  for  me  if  I 
cannot  say. 

In  the  first  place  there,  is  the  implication  that  you  have 
settled  the  Constitutional  right  of  the  President  to  issue  a 
proclamation  emancipating  all  the  slaves.  Those  men  who 
"  honestly  "  differ  from  you  "  will  repent  in  dust  and  ashes,** 
and  ^<  revise  their  judgment  in  the  further  light  of  events/* 
What  these  "  events  "  are,  which  will  give  the  benefit  of  a 
Drummond  light  upon  Constitutional  construction,  you  do 
not  say.  But  in  this  revision  and  reversal  of  opinion,  through 
and  by  which  they  are  to  believe  that  the  President  has  not 
gone  beyond  his  Constitutional  authority,  they  are^to  reach 
the  decision  which  Patrick  Henry  reached,  and  which  you 
quote  from  his  speech.  It  may  be  presumed  from  the  cita- 
tion of  volume  and  page,  that  you  had  seen  the  book,  and 
that  you  know  that  Patrick  Henry  was,  in  the  Virginia  Con- 
vention, an  earnest  opposer  of  the  adoption  of  the  Federal 
Constitution,  —  that  he  used  all  the  arguments  which  he 
could  array,  (not  to  say,  conjured  up  all  the  bugbears  which 
he  could  summon,)  in  order  to  create  a  jealousy  of  the  pow- 
ers proposed  to  be  conferred  on  the  new  Government  to  be 
created  by  it.  You  should  be  presumed  to  »have  read  some 
of  the  pages  immediately  following  your  extract,  in  which 
this  very  doctrine  was  denied  by  Governor  Randolph ;  and 
to  know,  that  notwithstanding  the  jealousy  of  Virginia  fcNr 
State  rights,  and  notwithstanding  Mr.  Henry's  opposition, 
the  Constitution  was  adopted  by  that  Convention,  (which, 
by  the  way,  it  never  would  have  been  if  his  speech  quoted 
by  you  had  been  supposed  to  give  a  true  construction,)  and 
you  must  also  be  presumed  to  know  that  this  construction 
was  not  only  thus  substantially  overruled  at  the  time,  but 
that  it  has  never  been  received  as  sound  from  that  day  to 
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this ;  and  that  for  a  quarter  of  a  century,  more  or  less,  no 
one,  with  any  reasonable  pretension  of  a  right  to  be  outside 
of  an  insane  hospital,  has  attempted  to  sustain  any  such 
doctrine.  i 

Furthermore:  You  adduce  this  extract  to  support vyour  ■ 
opinion  that  the  President  has  a  right  under  the  war-power  ' 
to  emancipate  by  proclamation,  whereas  the  right  which 
Patrick  Henry  asserted,  supposing  it  to  exist,  would  be  in  no 
way  dependent  upon  the  existence  of  a  war,  and  by  the  ex- 
plicit language  which  you  have  quoted,  it  appears  that  he 
asserted  the  right  to  be  in  Congress.  There  is  not  in  the 
whole  passage  a  single  word  which  in  the  most  remote  de- 
gree assorts  any  right  or  power  of  the  President  in  relation 
to  the  matter.  You  place  his  assertion,  <'  They  have  tub 
powER,^  in  capitals,  at  the  same  time  that  you  produce  the 
extract  to  prove  your  Constitutional  conclusion  that  the  Pres- 
ident has  it  This  is  a  specimen  of  your  Constitutional  law, 
and  your  Constitutional  arguments.  It  certainly  appears  that 
you  have  not  sufficient  knowledge  of  legal  Constitutional 
principles  to  perceive  that  the  extract  upon  which  you  rely, 
if  it  were  worth  anything,  would  disprove  your  theory,  by 
showing  that  Congress  had  the  power,  and  not  the  Presi- 
dent. This  is  the  stuff  which  you  retail  in  Fraternity  lec- 
tures, and  it  is  on  opinions  thus  formed,  and  thus  sustained, 
that,  in  another  editorial,  in  the  same  paper,  you  have  the 
effrontery  to  misrepresent  and  slander  other  men,  after  this 
fashion :  — 

^  An  attempt  is  making  in  various  quarters  to  weaken  the  popular 
enthusiasm^  in  the  position  assumed  by  the  President  in  his  emancipa- 
tion proclamation,  by  arguing  that  he  lacked  the  Constitutional  power 
to  issue  it ;  and,  in  fact,  to  undermine  the  people's  confidence  in  all 
the  war-measures,  on  the  ground  that  the  rebels  have  some  vague 
Constitutional  rights  which  somehow  hamper  us  in  all  our  attempts  to 
subjugate  them,  while  there  is  nothing  in  the  same  Constitution  which 
in  any  manner  interferes  with  their  plans  to  subjugate  us.  We  are 
sorry  to  see  some  eminent  men  lending  the  weight  of  their  names  to 
the  emission  of  such  direful  folly  and  treason.  And  we  have  been 
much  astonished  to  find  Mr.  Justice  Curtis  writing  a  pamphlet  to  aid 
and  coq^fort  the  rebels,  by  pushing,  with  all  his  might,  such  heresies." 

And  then,  with  consummate  arrogance,  you  speak  of  <<  the 
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moornfcd  fallacies  of  the  unfortunate  Jndge.''  Tina  is  said 
of  Judge  Curtis,  a  gentleman  known  throughout  the  ooontty, 
and  abroad,  as  one  of  the  most  distinguished  jurists  in  Amer- 
ica. There  is  no  court  dn  the  country,  which  has  any  regaid 
for  its  own  character,  which  would  not  listen  with  profound 
respect  to  the  arguments  of  Judge  Curtis.  The  SufHeme 
Court  of  Massachusetts  hearkens  to  no  one  of  the  able  ad- 
vocates who  throng  the  bar  of  tha4;  court,  with  greater  atten- 
tion than  to  Judge  Curtis.  The  Supreme  Court  of  the  United 
States  pays  a  similar  tribute  to  his  merits.  You  yourself 
could  laud  his  judicial  learning  and  wisdom,  when  his  most 
able  dissenting  opinion  in  the  Dred  Scott  case  was  promul- 
gated, the  conclusion  of  which  you  could  compre^ad,  al- 
though you  were  incapable  of  estimating  the  course  of  l^al 
reasoning  through  and  by  which  he  arrived  at  the  result. 
But  now,  when  his  legal  opinion  does  not  square  with  your 
self-sufficient  notions  of  Constitutional  law,  formed  on  no 
legal  basis,  you  can  misrepresent  the  course  and  tendency  of 
his  argument,  affect  to  lament  the  ^^  direful  folly  and  trear 
son"  of  eminent  men,  express  your  astonishment  to  find 
him  ^  writing  a  pamphlet  to  aid  and  comfort  the  rebels,"  and 
talk  of  ^  the  mournful  fallacies  of  the  unfortunate  Judge." 
What  right  have  you  to  expect  that  reasonable  people  will 
write  to,  or  of  you  with  any  expressions  of  respect,  when 
you  are  in  the  habit  of  speaking  in  terms  similar  to  those 
above  quoted  of  the  legal  arguments  and  opinions  of  all  per- 
sons from  whom  you,  in  the  superlative  eminence  of  your 
legal  lore,  choose  to  differ  ? 

I  trust  that  you  have  enough  of  a  sense  of  shame  yet  left 
to  make  your  cheeks  tingle  as  you  read  this  exposure  of  your 
utter  incapacity  to  deal  with  a  grave  Constitutional  question, 
and  of  the  effrontery  of  your  assumption  of  a  right  to  sit  in 
judgment  upon  the  legal  opinions  of  Judge  Curtis,  and  to 
talk  of  his  mournful  fallacies.  If  this  is  not  '^  pandering  to 
the  lusts  of  a  political  party,"  I  am  at  a  loss  where  to  look 
fcff  an  example  of  it. 

This  impudent  assumption,  by  clergymen,  of  a  knowledge 
of  Constitutional  law,  superior  to,  and  entitling  them  to  over- 
rule the  opinions  of  those  who  have  been  educated  to  the 
profession,  is  a  nuisancci  which  has  existed  quite  too  long 
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npon  sufferance ;  but  when  it  is  coupled  with  denunciations 
of  all  lawyers  who  express  opinions  different  from  those  of 
such  clerical  experts,  as  "  traitors,'*  ^  disloyal,"  "  guerillas  of 
Jeff.  Davis,"  "  giving  aid  and  comfort  to  the  enemy,"  the 
nuisance  becomes  intolerable,  and  I  design  to  exert  my  hum- 
ble efforts  to  abate  it,  in  aid  of  which  purpose  I  invite  your 
farther  correspondence. 

^  Suum  cuique^^^  as  you  say. 

"  With  due  respect,"  also. 

Cambridob,  Not.  11, 1862. 


TO  THE  REV.  HENRY  M.  DEXTER. 

« 

No.  2. 

Sir,  —  I  was  desirous  of  seeing  what  justification  or 
excuse  you  might  be  disposed  to  give  for  your  assumption 
of  a  right  to  pronounce  judgment  upon  questions  of  Consti- 
tutional law,  upon  lawyers  and  their  opinions,  and  upon  the 
participators  in  the  People's  movement  in  the  late  election, 
branding  them,  so  far  as  you  could,  as  traitors  giving  aid  io 
the  rebels ;  and,  especially,  I  wished  to  be  advised  by  what 
process  of  reasoning  you  would  support  your  position  that 
the  President  had  the  power,  by  proclamation,  to  emanci- 
pate all  the  slaves  in  the  States  where  ordinances  of  Seces- 
sion have  been  adopted,  and  therefore  solicited  your  further 
correspondence.  You  favor  me  with  your  reply  of  the  18th 
inst.,  and  at  the  same  time  decline  the  honor,  from  which  I 
understand  that  this  is  the  last  communication  with  which 
you  will  favor  me.  I  am  inclined  not  to  regret  it,  because 
in  relation  to  yourself  there  is  probably  little  further  to  be 
said  beyond  what  may  be  said  at  the  present  time. 

My  design  in  the  paragraph  which  has  given  rise  to  this 
correspondence,  and  in  my  part  of  the  correspondence  itself, 
has  been  to  rebuke  the  unwarrantable  assumption  by  a  cer- 
tain class  of  clergymen  of  a  knowledge  of  Constitutional  law 
superior  to  that  possessed  by  lawyers,  and  which  entitled 
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them  to  pronounce  ex  ccUhedra  npon  Ckinstitutional  ques- 
tions, to  sneer  at  and  abuse  those  who  differed  from  them, 
and  to  brand  them  as  traitors,  sympathizer^  with  the  rebel- 
lion, and  other  hard  names  of  that  character,  merely  for  the 
expression  of  their  legal  opinions. 

You  make  no  attempt  to  sustain  the  Ck>nstitutional  law 
of  your  Fraternity  lecture,  nor  to  justify  your  outrageous 
assault  upon  the  '^  People's  party  "  in  that,  and  in  your  edi- 
torials, ex(3ept  by  referring  to  the  election  returns,  and  your 
assumption  that  the  People's  movement  gave  aid  and  com- 
fort to  the  rebels.  In  relation  to  the  first,  I  have  only  to  say, 
that  the  result  justified  none  of  the  abuse  and  misrepresenta- 
tion by  and  through  which  that  result  was  in  a  great  meas- 
ure obtained.  If  a  witness,  indicted  for  perjury,  should 
aUege  in  defence,  that  the  jury  gave  a  verdict  in  favor  of  the 
party  for  whom  he  and  others  like  him  swore  upon  the  trial, 
it  would  hardly  be  regarded  as  a  sufficient  answer  to  the 
evidence  of  the  false  swearing. 

In  regard  to  the  charge  that  the  People's  movement  gave 
aid  and  comfort  to  the  rebels ;  assuming  the  fact  to  be  so,  it 
was  because  you  and  your  compeers,  fearing  that  your  favor- 
ite candidates  would  not  be  elected  in  a  fair  open  canvass, 
thought  it  expedient  to  bear  testimony  that  the  People's 
party  were  "  guerillas  of  Jefferson  Davis,"  "  traitors,"  jcc 
Possibly  the  rebels  did  not  know  any  better  than  to  believe 
your  assertions  upon  that  point.  So  far  as  the  membera  of 
the  People's  party  were  permitted  to  speak  for  themselves, 
the  speech  expressed  the  most  decided  and  persistent  hostil- 
ity to  them. 

But  you  turn  upon  me,  in  a  mere  personal  attack.  Tou 
quote  from  my  letter  this  sentence :  — 

"  This  impudent  assumption,  by  clergymen,  of  a  knowledge  of  Con> 
stitutional  law,  superior  to,  and  entitling  them  to  overrule  the  opinions 
of  those  who  have  been  educated  to  the  profession,  is  a  naiaanoe, 
which  has  existed  quite  too  long  upon  sufferance ;  but  when  it  is 
coupled  with  denunciations  of  all  lawyers  who  express  opinions  dif- 
ferent from  those  of  such  clerical  experts,  as  'traitors,'  'disloyal,' 
'  guerillas  of  Jeff.  Davis,*  '  giving  aid  and  comfort  to  the  enemy,'  the 
nuisance  becomes  intolerable,  and  I  design  to  exert  my  humble  effi>rt8 
to  abate  it." 
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Professing  to  confine  your  reply  to  the  point  there  niade, 
you  say:  — 

^  If  I  understand  it,  yon  assume  for  yourself,  and  for  the  profession 
to  which  you  belong,  a  monopoly  of  all  knowledge  of  '  Constitutional 
law,'  and  you  particularly  avow  that  it  is  an  intolerable  nuisance, 
which  you  design  to  abate,  that  clergymen  should  presume  to  have, 
or  to  utter  any  opinions  of  their  own  upon  Constitutional  questions 
imless  those  opinions  happen  to  square  with  those  of  *  the  profession.' 
Ton  especially  thinb^  that  my  '  cheeks  ought  to  tingle '  with  shame, 
l)ecause  I  have  had  the  'effrontery'  to  differ  from  Mr.  Justice 
CnrtiB." 

Now  if  you  do  understand  it,  here  are,  in  this  short  para- 
graph, three  assertions  directly  contrary  to  the  truth.  Firsts  — 
Tou  know,  or  ought  to  know,  that  I  do  not  assume,  and 
have  never  assumed,  any  such  thing  for  myself,  or  the  pro- 
fession to  which  I  belong,  as  a  monopoly  of  all  knowledge 
of  Constitutional  law.  What  I  have  claimed  for  the  profes- 
don  and  myself,  is  a  right  to  form  and  express  opinions  upon 
Constitutional  law  without  being  overruled  ez  cathedra  by  a 
dasa  of  pretentious  clergymen,  having  those  opinions  sneered 
at  as  the  results  of  old  fogyism,  and  ourselves  denounced  as 
traitors  because  of  those  opinions'.  This  is  no  assumption 
'whatever..  Second^ —  You  know,  for  you  had  the  paragraph 
l>efore  you  and  extracted  it,  that  the  ^  intolerable  "  nuisance 
"which  I  designed  to  exert  my  humble  efforts  to  abate  was, 
sot  that  clergymen  should  presume  to  have  or  to  utter 
any  opinions  of  their  own  upon  Constitutional  questions 
unless  those  opinions  happen  to  square  with  those  of  the 
profession, — against  which  I  never  uttered  a  word, — but 
-the  nuisance  was  precisely  as  described  in  the  extract,  an 
^  impudent  assumption  by  clergymen  of  a  knowledge  of 
lavtr  superior  to,  and  entitling  them  to  ovetrule  the  opinions 
of^  those  who  have  been  educated  to  the  profession ; "  wbicb 
l^ecame  intolerable  when  coupled  with  denunciations  of 
^ose  lawyers,  from  whom  these  clerical  experts  differed,  as 
^  traitors,"  "  disloyal,"  "  guerillas  of  Jefll  Davis,"  "  giving  aid 
comfort  to  the  *  enemy."      This   neither  expresses  or 

plies  any  denial  of  a  right  on  the  part  of  any  clergyman, 
myt  any  one  else,  to  have  and  to  utter  any  opinions  which  he 
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pleases  upon  Constitntional  law.     Tkirdj  —  You  know,  that 
in  my  reply  to  your  letter  I  expressed  no  opinion  that  your 
cheeks  ought  to  tingle  with  shame  because  you  have  had 
the  effrontery  to  differ  from  Mr.  Justice  Curtis.     It  was  "  the 
exposure  of  your  utter  incapacity  to  deal  with  a  grave  Con- 
stitutional question,"  and  <^  the  effrontery  of  your  assumption 
of  a  right  to  sit  in  judgment  upon  the  legal  opinions  of  Judge 
Curtis,  and  to  talk  of  his  mournful  fallacies,"  that  I  thought 
ought  to  make  your  cheeks  tingle.     Accusing  Jud^e  Curtis 
of  "  writing  a  pamphlet  to  aid  and  comfort  the  rebels,  by 
pushing  with  all  his  might  such  heresies,"  and  saying  that 
Prof.    Parsons's   communication   in   the    Daily    Advertiser 
<<  explodes  the  mournful  fallacies  of  the  unfortunate  Judge," 
is  something  more  than  differing  from  Mr.  Justice  Curtb. 
You  say  in  another  part  of  your  letter,  <^  I  did  speak  of  the 
mournful  fallacies  of  Judge  Curtis's  pamphlet.     I  thought 
it.     As  a  citizen  I  had  the  right  to  say  it — respectfully,  as 
I  did."     You  most  surely  have  strange  ideas  of  respect. 
There  is  no  "  respectfully  "  in  any  part  of  your  notice  of  it, 
either  in  words,  or  manner,  —  in  form,  or  substance.    Whether 
you  are  singular  in  your  opinion  is  not  the  question.     I  have 
not  undertaken  to  discuss  that;  but  I  may  say  that  neither 
the  President,  nor  many  members  of  the  public  bodies  you 
name,  would  exhibit  their  respect  or  courtesy  by  similar 
remarks  respecting  Mr.  Justice  Curtis,  and  his  opinions. 

Again,  you  say,  "  Now  the  question  is,  whether  I,  as  a 
citizen  —  though  a  clergyman  and  an  editor  —  have  not  as 
much  right  as  you  or  your  colleague  can  have,  to  express  an 
opinion  on  this  same  matter,  which  is  practical  alike  to  all." 
Permit  me  to  say  that  the  question  is  no  such  thing.  You 
enter  into  an  elaborate  defence  of  your  right  to  form  your 
own  opinions,  to  express  them,  and  to  vote  as  you  think  fit. 
You  know,  or  ought  to  know,  that  I  have  never  denied  that 
right.  With  respect  to  all  that  you  say  about  a  clergyman's 
sharing  the  rights  and  duties  common  to  other  citizens  —  of 
the  right  of  any  citizen  to  study  for  himself  all  interests 
involved  in  the  election,  to  form  his  own  judgment,  and  to 
vote  as  he  pleases,  I  have  no  controversy  whatever.  I  have 
never  denied  any  of  these  rights,  and  shall  not  begin  to  do  so 
now.   I  admit  the  right  of  all  persons,  —  clergymen  of  course 
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included,  —  to  express  their  opinions  upon  proper  occasions, 
and  in  a  suitable  manner,  with  a  view  of  inducing  others  to 
adopt  the  same  opinion.  I  call  no  man  a  traitor  because  he 
votes  differently  from  what  I  do.  That  is  reserved  for  you 
and  those  like  you,  who  assume  the  right  to  determine  how 
men  shall  vote,  or  be  denounced  for  exercising  the  freedom 
of  their  own  wills.  I  do  not  accuse  large  bodies  of  men  of 
flank  movements  in  aid  of  the  rebellion,  and  of  giving  aid  and 
comfort  to  the  rebels,  even  if  they  sustain  by  their  votes  the 
cry  for  universal  emancipation,  by  a  proclamation,  although 
I  have  an  undoubting  opinion  that  there  is  no  authority  in 
any  branch,  or  all  the  branches  of  the  United  States  Govern- 
ment, to  do  any  such  thing ;  and  I  believe,  (though  I  do  not 
assume  that  familiarity  with  the  rebel  councils  that  you 
<daim  to  possess,)  that  nothing  would  gratify  them  more 
than  a  paper  attempt  at  emancipation  —  emancipation  of 
the  slaves  of  the  loyal,  as  well  as  the  disloyal  —  because 
Bothing  would  serve  better  to  unite  them  in  a  determination 
to  fight  to  the  uttermost,  on  the  plea  that  such  an  attempt 
was,  or  would  be,  inconsistent  with  the  Constitutional  rights 
of  the  several  States ;  —  which  they  do  not  need  anybody^ 
at  the  North  to  tell  them. 

Again.  I  find  in  your  letter  the  following  sentence : 
^  Allow  me  to  say,  that  for  you  now,  simply  as  a  lawyer,  to 
declare  that  the  people  of  these  United  States  cannot  under- 
stand the  Constitution  which  they  have  made  without  com- 
ing to  you  to  find  out  what  it  means,  and  what  they  may  do 
under  it,  is  an  '  arrogance '  and  an  '  impertinence '  and  an 
^  effrontery,'  quite  equal  to  anything  of  which  you  assume 
any  clergyman  ever  to  have  been  guilty." 

I  cannot  allow  you  to  say  any  such  thing,  because  it  im- 
plies, as  you  well  know,  that  I  have,  in  some  form,  substan- 
iially  made  such  a  declaration ;  which  you  either  know,  or 
ought  to  know,  is  an  implication  without  the  least  founda- 
-fcion.  This  kind  of  argument,  — assuming  that  pretensions 
iiave  been  set  up,  which  were  never  even  thought  of, — 
-vrtiich  is  worthy  only  of  a  pettifogging  lawyer  in  the  lowest 
purlieus  of  criminaF  jurisprudence,  will  not  serve  your 
purpose. 

Finally.     In  reply  to  my  question  whether,  in  speaking  of 
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this  flank  movement^  yon  intended  to  imply  that  the  lebd- 
Uon  was  the  movement  in  front,  in  aid  of  which  this  more- 
ment  in  Massachnsetts  was  an  attack  npon  the  flank  of  the 
Grovernment,  and  thns  to  give  significance  to  yonr  talk  about 
"treason"  and  the  "rope's  end?"  You  say,  "I  did  mean 
'  to  imply '  just  that." 

You  stand  convicted,  then,  by  yonr  own  declaration,  of  a 
deliberate  intention  to  charge  those  engaged  in«the"  Peo- 
ple's movement "  with  the  crime  of  treason.  Yon  know  that 
a  flank  movement  in  aid  of  the  movements  of  the  rebda  in 
front,  is,  of  course,  either  by  the  enemy,  or  by  an  ally  of  liie 
enemy.  It  is  a  direct  participation  in  the  war.  It  is  as 
treasonable  as  the  movement  in  front,  having  the  same  gen- 
eral object  and  purpose.  And  you  meant  deliberately  to 
charge  this  upon  large  numbers  of  the  people  of  Bfassadm- 
setts.  If  there  is  di  depth  of  politicalj)rostitution  lower  than 
this,  you  will  probably  sound  it  yet,  but  I  am  not  just  now 
advised  what  it  can  be.  It  will  not  do  to  say  that  yoa 
accuse  no  member  of  the  People's  party  of  the  inleni  to 
commit  treason  in  action,  for  there  can  be  no  such  flasik 
movement  in  aid^  without  an  intent ;  and  there  is  no  treason 
without  an  intent  either  express,  or  at  least  implied  from  the 
circumstances. 

If  you  are  content  to  stand  before  the  people  in  the  posi- 
tion in  which  you  have  thus  placed  yourself,  I  am  content 
to  leave  you  there. 

With  due  respect,  as  before. 

Cahbridoe,  Not.  22,  1862. 
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TO   THE   REV.  LEONARD  BACON,  D.D., 

NEW  HAYBN,  CONN. 
No.  1. 

Sir,  —  I  have  undertaken  the  performance  of  a  duty  which 
some  one  owes  to  the  profession  of  the  Law,  and  to  the  com- 
munity generally ;  and  the  obligation  rests  upon  me,  perhaps, 
equally  with  others.  It  is  the  duty  of  vindicating  the  right 
of  the  gentlemen  of -the  Bar  to  form  their  opinions  upon  legal 
subjects,  and  especially  upon  the  construction  of  the  Consti- 
tution of  the  United  States,  and  to  express  those  opinions  in 
any  manner  consistent  with  due  courtesy  to  others,  without 
being  subjected  to  censure,  sneers,  abuse,  and  vituperation, 
by  a  class  of  clergymen  who  assume  to  know  more  of  Con- 
stitutional law  than  the  tribunals  and  officers  created  and 
constituted  for  the  purpose  of  discussing  and  determining 
legal  questions.  So  long  as  this  assumption  by  clergymen 
was  confined  to  dogmatic  opinions,  sneers,  and  mere  cen- 
sure, it  might  be,  and  was  in  a  great  measure,  overlooked ; 
but  when,  as  has  lately  been  the  case,  clerical  gentlemen 
have  proceeded  to  denounce  lawyers  who  differ  from  their 
notions  of  Constitutional  law  as  ^'  disloyal,"  '^  sympathizers 
with  the  rebels,"  <*  traitors,"  &c,  the  matter  assumes  a  more 
grave  aspect ;  and  it  becomes  important  that  the  pretensions 
of  this  portion  of  the  clergy  to  a  better  knowledge  of  the* 
rules  by  which  the  meiming  of  the  Constitution  is  to  be 
ascertained  should  be  fairly  examined.  This  is  not  a  mere 
matter  of  professional  esprit.  If  the  clergy  really  have  the 
best  set  of  rules  by  which  to  determine  our  Constitutional 
rights  and  duties,  then  those  rules  should  be  irecognized,  so 
that  the  construction  of  the  different  clauses  of  the  Consti- 
tution, and  of  the  powers  of  those  who  administer  the  gov- 
ernment under  it,  may  be  as  uniform  as  the  nature  of  the 
case  will  admit.  If,  on  the  other  hand,  the  mode  of  reason- 
ing which  this  clas^  of  clergymen  apply  to  the  subject  is 
altogether  fallacious  and  inconclusive,  leading  to  inconsis- 
tencies and  contradictions,  then  it  is  quite  time  that  it  dhould 

2» 
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not  be  made  fhe  basis  npon  which  the  opinions  of  lawyers 
are  to  be  depreciated  and  substantially  overmled,  and  those 
who  entertain  the  opinions  denounced  as  the  enemies  of  the 
government  and  of  liberty. 

I  am  fully  aware  that  among  the  lawyers  themselves  there 
is  a  difference  of  opinion  upon  various  question^  of  Ckinsti- 
tutional  law.  But'  that  is  not  at  all  material  to  the  present 
inquiry!  which  ^as  no  reference  to  the  differences  of  construe* 
tion  by  different  lawyers,  but  is,  whether  clergymen. are  en- 
titled to  pass  final  judgment,  and  overrule  any  and  all  law- 
yers with  whom  they  differ  on  such  subjects. 

Connected  with  the  inquiry,  in  the  present  instance,  is 
another,  to  wit, — what  are  the  reasons  upon  which  this  class 
of  clergymen  found  their  support  of  the  Proclamation  of 
Emancipation,  as  a  measure  authorized  by  the  CTonstitu- 
tion? 

In  pursuit  of  the  object  above  indicated,  my  studies,  for  a 
few  days  past,  have  been  somewhat  more  than  usual  within 
the  columns  of  ^  The  Congregationalist;''  and  I  find  in  the 
number  issued  October  31,  certain  ^  Views  from  a  Watch 
Tower J^  respecting  <^  the  Ghreat  Proclamation."  The  con- 
tents of  the  article  seem  to  place  it  within  the  scope  of  my 
inquiries ;  and  an  edit(»ial  note  in  another  column  says, 
<^  Many  of  our  readers  who  for  several  weeks  have  been 
looking  for  Dr.  Bacon's  views  of  the  Proclamation,  will  find 
them  given  at  length  in  the  *  Watch  Tower'  column."  I 
address  this  letter  therefore  to  you. 

You  say,  in  the  outset,  that  you  "  have  not  been  in  a  hurry 
to  give  out' your  thoughts  on  the  President's  great  Proclama- 
tion," and  that  what  you  say  in  the  article  '^  is  the  result  of 
some  deliberate  thinking."  The  matter  is  of  course  entitied 
to  a  more  grave  consideration  than  it  would  have  been  had 
you  been  <^  among  those  who  spoke  first,"  in  which  case,  as 
you  well  say,  you  "  might  have  spoken  inconsiderately." 

Having  endeavored  with  some  care  to  ascertain  the 
**  Views"  expressed  after  such  deliberation,  it  appears  that, 
so  far  as  they  are  material  to  the  present  purpose,  they  may 
be  summed  up  as  follows :  — 

1.  That— 

**  The  proclamatioD  is  made  at  a  time  when  its  necessity,  as  a  war 
measure  for  the  preservation  of  the  Union,  can  no  longer  be  doubted 
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by  any  man  truly  loyal  to  the  Constitution.  The  long  delay,  whether 
wise  or  unwise,  has  mcuie  the  neeemty  too  manifest  to  be  disputed,  ex- 
cept by  those  who  have  so  long  paid  a  debasing  homage  to  slavery,  for 
the  sake  of  '  saving  the  Union,'  that  they  are  now  willing  to  sacrifice 
the  Union  for  the  sake  of  saving  slavery.  All  such  persons,  South  or 
North,  are  in  fact  disloyal  to  the  Constitution'' 

2.  That— 

^  The  time  has  come  when  all  men  are  compelled  to  see  that  either 
the  Union  must  be  broken  up ;  or,  the  rebel  States  must  be  brought 
back  by  the  concession  of  great  Constitutional  changes  adverse  to  lib- 
erty, and  to  the  principle  of  government  by  majorities ;  or,  the  war 
must  be  indefinitely  prolonged ;  or,  that  policy  must  be  adopted  which 
recognizes  the  rebels,  not  as  a  political  party,  whose  opposition  to  the 
government  is  a  little  irregular,  and  must  be  gently  corrected,  but  as 
enemies  to  be  destroyed.  If  such  a  policy  is  adopted,  then  the  terri- 
tory held  by  the  rebels  mtut  be  recognized  as  hostile  territory,  to  be 
conquered  and  reannexed.  If  such  a  policy  is  adoprted,  the  war  against 
the  rebels  must  be  war  in  earnest,  and  we  must  cease  to  be  hampered 
by  any  supposed  necessity  of  helping  the  rebels  against  their  own 
domestic  enemies,  or  by  imputing  any  validity  whatever  to  their  laws 
for  the  enslaving  of  the  negroes." 

3.  That— 

*'  The  proclamation  is  made  at  a  time  when  everybody  knows  that 
if  the  Union  is  to  be  saved,  and  the  Constitution  is  to.  stand  as  it  u,and 
if  the  war  is  not  to  be  interminable,  'the  preposterous  policy  which 
regards  the  enslaved  as  property,  and  property  in  slaves  as  preeminently 
sacred,  must  be  abjured  at  once  and  forever." 

4.  That  you  — 

^  Cannot  avoid  tlie  conviction  that  the  men  who  oppose  the  proclama* 
tion,  and  talk  about  bringing  the  war  to  an  end  in  some  other  way,  ex- 
pect nothing  else  —  and  intend  nothing  ebe  —  than  some  concessicm  to 
the  rebels,  which  shall  either  divide  the  Union,  or  subvert  the  ConstitU" 
Hon." 

5.  You  say,  — 

**  The  proclamation,  then,  marks  a  definite  stage  of  progress  in  the 
prosecution  of  the  war.  Henceforth,  the.  war  is  not  merely  a  military 
demonstration,  to  put  down  a  disturbance  in  certain  districts,  where  the 
machinery  of  a  legitimate  government  under  the  Constitution  is  sup- 
posed to  be  still  in  operation  ;  —  it  is  now  the  earnest  reality  of  war  to 
crush  a  powerful  and  desperate  enemy,  —  to  regain  by  conquest  a  wide 
territory,  which  has  been  wrested  from  the  people  of  the  United  States, 
to  whom  it  rightfuUy  belongs,  —  to  establish  the  Constitution  and  the  laws 
of  the  Union  in  regions  over  which,  at  present,  they  have  no  more  sway 
or  force  than  they  have  in  Patagonia." 
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6.  You  say  — 

^  CoDceming  the  Constitatioiial  power  of  the  President  to  issue  such 
a  proclamation}  I  have  no  shadow  of  a  doubt" 

7.  Yon  add — 

^  I  am  aware  that  some  lawyers  have  undertaken  to  argue  from  the 
Constitution!  against  the  right  of  the  President  to  do  what  he  has 
done  in  this  respect" 

8.  And  to  the  above  yon  add,  further,  — 

**  But  though  a  hundred  lawyers  should  undertake  to  convince  me 
that  the  government  is  restnuned  by  the  Constitution  from  defending 
its  own  existence  in  a  civil  war,  or  that  there  %$  any  one  of  the  rights 
of  a  heOigereni  which  it  nuxg  not  exercise  in  the  territory  of  a  J^ate 
which  has  refected  the  Constitviion^  and  made  war  upon  the  Union,  they 
can  ^never  impose  that  absurdity  upon  me,  nor  upon  any  man  who  is 
not  willing  to  abnegate  his  own  common  sense  in  favor  of  somebody 
else's  professional  sense." 

9.  To  this  is  subjoined,  — 

.^  I  have  a  great  respect  for  lawyers  in  their  plaeCj  but  I  must  be  per- 
mitted to  remember  that  lawyership  is  not  the  same  thing  with  states- 
manship ;  and  to  insist  that  the  Constitution  of  the  United  States,  like 
the  Bible,  is  to  be  interpreted  by  the  common  sense  of  the  people." 

10.  You 

^  Find  that  though  Congress  has  the  right  to  declare  war,  the  Pres- 
ident alone  has  the  right  to  make  war." 

And  thereupon  you  say -r 

^  To  my  common  sense,  the  right  and  the  duty,  to  make  war  against 
the  enemies  of  the  United  States,  be  they  foreigners  or  rebels,  involves, 
or  rather  is  the  right  and  the  duty  of  conquering  and  crushing  them 
by  every  legitimate  method  of  war." 

You  then  inquire — 

''  Has  the  President  a  right  by  the  Constitution,  and  is  it  his  duty 
to  wage  war  in  South  Cigpolina,  —  has  he  a  right  and  is  it  his  duty  to 
bombard  cities,  to  bum  villages,  to  cut  down  groves  and  forests,  to 
obstruct  harbors,  to  turn  rivers  from  their  channeb,  and  to  mow^own 
regiments  of  men  in  battle,  when  these  measures  are  necessary  to  a 
speedy  and  thorough  conquest,  —  has  he  a  right  to  do  all  this  in  dct 
fiance  of  the  only  government  and  laws  now  existing  in  that  State,  — 
and  has  he  not  a  right  to  proclaim  that,  after  a  certain  day,  unless  the 
people  of  that  State  shall  in  the  mean  time  reestablish  a  State  Govern- 
ment under  the  Federal  Constitution,  no  distinction  shall  be  recognized 
among  them  but  the  distinction  between  friends  and  enemies  of  the 
United  States,  and  that  every  friend,  whatever  his  former  condition, 
shall  be  recognized  and  protected  as  a  freeman  2" 
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Whereupon  you  exclaim  — 

^  Shame  on  the  law-logic  which  undertakes  to  mystify  our  ioommon 
s^ise*  • 

11.  You  ask  further — 

^  If  the  President,  or  a  military  commander,  acting  by  his  authority, 
may  seize  private  property,  when  needed  for  military  purposes  ^  if 
h»  may  uJce  cotton^  pravisiansy  forage^  horses,  and  all  sorts  of  caU!e, 
from  the  loyal  as  well  as  the  disloyal — giving  to  loyal  owners  an 
assurance  of  indemnity  hereafter ;  may  he  not  also  take  this  properly 
with  a  like  assurance  of  indemnity  to  loyal  owners  ?  " 

12.  You  take  a  distinction :  — 

^  Instead  of  proclaiming  the  universal  and  perpetual  abolition  of 
slavery  in  the  United  States,  the  President  only  offers  freedom  to  cer- 
tain slaves.  This  is  correct  Abolition  is  an  act  of  political  sovereign^. 
Emancipation  may  be,  and  in  this  case  is,  a  military  necessity.  Mean- 
while,  just  as  fast  as  our  armies  advance,  and  just  as  fast  as  slaves  of 
rebel  masters  come  within  our  lines,  the  process  of  actual  emancipa- 
tion is  going  on  under  the  acts  of  Congress,  and  it  could  not  be  accel- 
erated by  any  proclamation." 

13.  Another  distinction :  — 

**  The  President  has  no  right  to  emancipate  any  slave  on  the  ground 
that  slavery  is  wrong,  but  he  has  a  right,  as  Commander-in-Chief  of 
the  Army  and  Navy,  to  proclaim  the  emancipation  of  slaves  on  the 
ground  that  theu:  emancipation  is  necessary  as  a  means  of  crushing 
the  rebellion." 

14.  Is  an  admission :  — 

^  Let  it  be  remembered  that  the  President  of  the  United  States  is 
not  an  autocrat  like  the  Emperor  of  Russia,  he  is  a  public  servant, 
whose  powers  are  strictly  limited." 

The  foregoing  propositions  are  extracted  firom  your  article 
in  your  own  words.  I  have  preferred  to  give  them  in  this 
mode,  instead^  of  abbreviating  by  an  abstract,  in  order  to 
avoid  all  cavil ;  and  I  have  endeavored  to  give  faithfully  all 
your  propositions  which  are  material  to  the  due  understand- 
ing of  your  legal  and  Constitutional  doctrines,  omitting  noth- 
ing which  introduces  any  material  qualification  to  what  is 
above  stated.  Part  of  the  italics  are  mine,  for  the  purpose 
of  calling  attention  to  some  of  the  more  material  portions. 

The  7th,  8th,  9th,  and  10th  serve  to  mark  your  estimate  of 
the  opinions  of  lawyers  in  relation  to  the  subject-matter,  and 
the  manner  in  which  you  see  fit  to  place  the  profession  before 
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the  community.  In  the  8th,  you  misrepresent  their  opinions, 
by  implication,  in  assuming  that  arguing  /'  from  the  Consti- 
tution against  the  right  of  the  President  to  do  what  he  has 
done "  is  substantially  an  argument,  <'  that  the  government 
is  restrained  by  the  Constitution  from  defending  its  own  ex- 
istence in  a  civil  war,"  —  a  proposition,  the  truth  of  which,  I 
think,  no  lawyer  ever  undertook  to  convince  you,  or  any  one 
else.  It  is  certainly  not  embraced  in  an  assertion  that  the 
President  has  no  right,  under  the  Constitution,  to  emancipate 
all  the  slaves  in  the  Seceding  States,  by  a  Proclamation.  A 
proclamation  of  general  emancipation  in  the  Seceding  States 
is  one  thing,  the  defence  of  the  government  is  another,  and  a 
very  different,  thing.  And  it  is  a  false  argument  to  reason 
as  if  they  were  identical,  assuming  in  that  way,  that  people 
have  said  what  never  entered  into  their  thoughts. 

The  9th  proposition  shows  that  you  consider  lawyers  out 
of  place  in  the  attempt  to  discuss  and  determine  the  Consti- 
tutional questions  which  affect  the  right  to  issue  the  procla* 
mation.  You  <<have  a  great  respect  for  lawyers  in  their 
place,"  but  you  evidently  have  no  respect  for  them  here, 
where  the  matter  is  to  be  determined  by  somebody's  "  com- 
mon sense,"  (we  will  inquire  whose,  by  and  by,)  and  not  by 
"  law  logic,"  upon  which  you  cry  "  shame,"  because  it  "  un- 
dertakes to  mystify  our  common  sense."  And  the  1st  and 
4th  show,  that  not  only  lawyers,  but  all  others  who  dissent 
from  your  views  by  doubting  the  necessity  of  the  proclama- 
tion, are,  in  your  opinion,  "disloyal  to  the  Constitution;" 
that  they  "  have  so  long  paid  a  debasing  homage  to  slavery," 
"  that  they  are  now  willing  to  sacrifice  the  Union  for  the  sake 
of  saving  slavery ; "  and  that  they  "  intend  nothing  else  than 
some  concession  to  the  rebels  which  shall  either  divide  the 
Union  or  subvert  the  Constitution."  You  italicized  the  word 
"  intend  "  to  make  it  emphatic 

As  you  have  thus  chosen  to  place  yourself  before  the  public 
in  a  position  of  antagonism  to  all  lawyers,  and  all  others 
who  do  not  concur  with  you  in  having  no  doubt  respecting 
the  right  of  the  President  to  issue  the  Proclamation,  brand- 
ing them  so  far  as  you  may  with  "  disloyalty ^^^  "  debasing 
homage  to  slavery J^  and  with  an  intent  ^^  to  divide  the  Union 
or  subvert  the  Constitution;^^  I  certainly  cannot  be  charged 
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with  a  want  of  courtesy  if  I  presume  to  examine,  with  entire 
frankness,  your  claims  thus  to  sit  in  judgment  upon  the  mem- 
bers of  the  profesiaon,  and  all  others  with  whom  you  differ 
respecting  Constitutional  law.  Perhaps  I  use  that  term  un- 
advisedly, for  if  the  recent  pretensions  of  a  portion  of  the 
clergy  are  well  founded,  there  would  seem  to  be  no  longer 
any  Constitutional  lawj  that  having  been  merged  and  swal- 
lowed up  in  Constitutional  divinitif. 

The  accusation,  which  you  thus  publish  to  the  world,  falls 
very  far  short  of  a  decent  civility.  If  it  shall  be  made  mani- 
fest that  the  pretensions  to  a  superior  legal  wisdom  are  en- 
tirely unfounded,  —  the  atrocity  of  your  imputation  of  dis- 
loyalty, and  of  an  intent  to  commit  treason,  will  not  be  mit- 
igated by  the  arrogance  which,  in  that  case,  will  appear  to 
have  prompted  it 

Yours,  &c. 

Cambbidge,  Not.  28, 1862. 


TO  THE  REV.  LEONARD  BACON,  D.  D. 

r 
No.  2. 

Sir, —  In  my  letter  of  the  28th  of  November  I  extracted 
from  your  "  Watch-tower  column,"  in  "  The  Congregational- 
ist "  of  October  31,  certain  propositions  which  appeared  to 
present  your  "  views  "  of  the  "  great  proclamation,"  and  par- 
ticularly your  argument  in  favor  of  the  Constitutional  right 
of  the  President  to  issue  it,  involving  of  course  a  construction 
of  the  provisions  of  the  Constitution  by  which  it  is  supposed 
that  authority  for  that  purpose  is  conferred ;  for  you  admitted, 
in  the  extract  which  I  numbered  14,  that  the  President  *'  is  a 
public  servant  whose  powers  are  strictly  limited." 

As  you  cry  <^  shame  on  the  law  logic  which  mystifies  our 
common  sense;"  assert  that  a  hundred  lawyers  could  not 
convince  you,  &c.,  and  very  distinctly  imply  that  lawyers  are 
out  of  place  in  attempting  to  ascertain  the  true  construction 
of  the  Constitution,  upon  this  subject,  at  least ;  I  propose, 
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before  proceeding  to  examine  your  argnmenti  to  consider 
the  rules  by  which  lawyers  exercise  this  ^  law  Ic^c  "  in  de- 
termining questions  respecting  the 'true  interpretation  and 
meaning  of  different  parts  of  the  Constitation  and  other 
documents;  and  to  institute  a  comparison  of  those  rules 
with  the  rule  which  you  appear  to  regard  as  a  much  more 
safe  and  certain  one  than  ^  law  logic" 

Blackstone  says,  — 

^  The  fairest  and  most  rational  method  to  interpret  the  wiQ  of  the 
legislator,  is  by  exploring  his  intentions  at  the  time  when  the  law  was 
made,  by  signs  the  most  natural  and  probable.  And  these  signs  are 
either  the  words,  the  context,  the  subject-matter,  the  effects  and  con- 
sequence, or  the  spirit  and  reason  of  the  law." 

He  makes  a  short  commentary  upon  each  of  these,  as  fcd- 
lows  (omitting  his  illustrations) :  — 

1.  ^  Wordtf  are  generaUy  to  be  understood  in  their  usual  and  most 
known  significations  ;  not  so  much  regarding  the  propriety  of  gram- 
mar, as  their  general  and  popular  use." 

2.  '^If  words  happen  to  be  still  dubious,  we  may  establish  their 
meaning  from  the  context ;  with  which  it  may  be  of  singular  use  to 
compare  a  word  or  a  sentence,  whenever  they  are  ambiguous,  equivo- 
cal or  intricate." 

3.  ^  As  to  the  subject-matter  J  words  are  always  to  be  understood  as 
having  regard  thereto ;  for  that  is  always  supposed  to  be  in  the  eye 
of  the  legislator  and  all  his  expi*essions  directed  to  that  end." 

4.  ^  As  to  the  effects  and  consequence,  the  rule  is,  that  when  the 
words  bear  none,  or  a  very  absurd  signification,  if  literally  understood, 
we  must  a  little  deviate  from  the  received  sense  of  them." 

5.  ^  But  lastly,  the  most  universal  and  effectual  way  of  discovering 
the  true  meaning  of  a  law,  when  the  words  are  dubious,  is  by  consid- 
ering the  reason  and  spirit  of  it,  or  the  cause  which  moved  the  legis- 
lator to  enact  it" 

Mr.  Justice  Story,  in  his  '*  Commentaries  upon  the  Consti- 
tution," has  a  chapter  upon  the  <^  Rules  of  Interpretation." 
My  limits  will  not  admit  of  extensive  quotations.  A  few 
extracts  will  suffice.     He  says,  — 

^  The  first  and  fundamental  rule  in  the  interpretation  of  all  instm- 
ments  is,  to  construe  them  according  to  the  sense  of  the  terms,  and 
the  intention  of  the  parties ; "  —  ^  that  in  construing  the  Constitution 
of  the  United  States,  we  are  in  the  first  instance  to  consider,  what  are 
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its  nature  and  objects,  its  scope  and  design  as  apparent  from  the  struc- 
ture of  the  instrument,  viewed  as  a  whole,  and  also  viewed  in  its  com- 
ponent parts.  When  its  words  are  plain,  clear  and  determinate,  they 
T-equire  no  interpretation,  and  it  should  therefore  be  admitted,  if  at  all, 
^%¥ith  great  caution,  and  only  from  necessity,  either  to  escape  some  ab- 
surd consequence,  or  to  guard  against  some  fatal  evil." 

He  then  proceeds  to  give  rales  applicable  where  the  words 
are  not  plain  and  clear ;  and  adds  :  — 

**  Where  the  words  are  unambiguoas,  but  the  provision  may  cover 
more  or  less  ground,  according  to  the  intention,  which  is  yet  subject 
to  conjecture ;  or  where  it  may  include  in  its  general  terms  more  or 
less,  than  might  seem  dictated  by  the  general  design,  as  that  may  be 
gathered  from  other  parts  of  the  instrument,  there  is  much  more  room 
for  controversy ;  and  the  argument  from  inconvenience  will  probably 
Lave  different  influences  upon  different  minds.  Whenever  such  ques- 
tions arise,  they  will  probably  be  settled  —  each  upon  its  own  peculiar 
grounds ;  and  whenever  it  is  a  question  of  power,  it  s/lould  be  ap- 
jjroached  with  infinite  caution^  and  affirmed^  only  upon  the  most  per^ 
suasive  reasons.  In  examining  the  Constitution  the  antecedent  situa-- 
tion  of  the  country,  and  its  institutions,  the  existence  and  operations  of 
the  State  Governments,  the  powers  and  operations  of  the  Confedera- 
tion —  in  short,  all  the  circumstances,  which  had  a  tendency  to  produce 
or  to  obstruct  its  formation  and  ratification,  deserve  a  careful  attention, 
Much,  also,  may  be  gathered  from  contemporary  history,  and  contem 
porary  interpretation,  to  aid  us  in  just  conclusions." 

"  A  power  given  in  general  terms  is  not  to  be  restricted  to  particu- 
lar cases,  merely  because  it  may  be  susceptible  of  abuse  —  and,  if 
abused,  may  lead  to  mischievous  consequences." 

*•  On  the  other  hand  a  rule  of  equal  importance  is  not  to  enlarge  the 
construction  of  a  given  power  beyond  the  fair  scope  of  its  terms,  merely 
because  the  restriction  is  inconvenient,  impolitic  or  even  mischievous. 
If  it  be  mischievous,  the  power  of  redressing  the  evil  lies  with  the 
people  by  an  exercise  of  the  power  t)f  amendment." 

He  closes  his  statement  of  some  of  the  more  important 
roles  to  be  employed  in  the  interpretation  of  the  Constitu- 
tion, by  adverting  to  a  few  belonging-  to  mere  verbal  crititnsmi 
the  first  of  which  is :  — 

*•  Every  word  employed  in  the  Constitution  is  to  be  expounded  in 
its  plain,  obvious,  and  common  sense,  unless  the  context  furnishes 
some  ground  to  control,  qualify  and  enlarge  it.     Constitutions  are  not 

designed  for  metaphysical  or  logical  subtleties,  for  niceties  of  expres- 
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sion,  for  critical  propriety,  for  elaborate  shades  of  meaning  or  fm*  the 
exercise  of  philosophical  acuteness,  or  juridical  research.  They  are 
instruments  of  a  practical  nature,  founded  on  the  common  business  of 
human  life,  adapted  to  common  wants,  designed  for  common  use,  and 
fitted  for  common  understandings.  The  people  make  them ;  the  peo- 
ple adopt  them  ;  the  people  must  be  supposed  to  read  them,  with  the 
help  of  common  sense  ;  and  cannot  be  presumed  to  admit  in  them  amy 
recondite  meaningy  or  any  extraordinary  yioss/* 

After  divers  observations  upon  the  constroctioii  to  be  given 
to  words  which  have  different  shades  of  meaning,  and  tech- 
nical words,  he  says :  — 

*'  But  the  most  important  rule,  in  cases  of  this  nature  is,  that  a  con- 
stitution of  government  does  not,  and  cannot,  from  its  nature,  depend 
in  any  great  degree  upon  mere  verbal  criticism.  Such  criticism  may 
not  be  wholly  without  its  use ;  it  may  son^etimes  illustrate  or  unfold 
the  appropriate  sense ;  but  unless  it  stands  well  with  the  context  and 
subject-matter,  it  must  yield  to  the  latter."  .  .  .  **  That  most  be 
the  truest  exposition  which  harmonizes  with  its  design,  its  objects,  and 
its  general  structure."  —  Story^s  Commentaries  on  the  Constitutiom^ 
octavo  edition,  pp.  136,  137,  142,  144,  157,  161,  162. 

Such  are  some  of  the  most  important  rales  long  estab- 
lished and  recognized  by  the  most  able  jurists,  by  means  of 
which  the  "  law  logic  "  upon  which  you  cry  "  shame,"  attempts 
to  solve  legal  questions,  and  to  arrive  at  just  conclusions. 

On  the  other  hand  your  rule  of  construction,  by  means  of 
wljich  the  powers  given  by  the  Constitution  are  to  be  ascer- 
tained, is,  I  admit,  of  a  different  character.  It  is  quite  sim- 
ple, if  not  quite  certain.  You  state  it  as  if  it  were  the  com- 
mon sense  of  the  people,  but  it  appears  to  be  your  own 
common  sense.  That  is  to  answer  in  lieu  of  all  other  roles, 
not  merely  to  ascertain  the  meaning  of  words  for  which  it 
might  be  admissible,  but  to  settle  all  other  questions  which 
may  arise  respecting  the  Constitutional  power  of  the  Presi- 
dent, at  least  You  say  in  the  9th  extract  that  you  must 
"  be  permitted  to  remember  that  lawyership  is  not  the  same 
thing  T^dth  statesmanship ;  and  to  insist  that  the  Constitu- 
tion of  the  United  States,  like  the  Bible,  is  to  be  interpreted 
by  the  common  sense  of  the  people."  But  just  afterwards 
you  say,  "I  find,"  &c.,  and  again,  "  I  find,"  &c,  and  again, 
"  I  find,"  &c.,  and  then  you  add,  "  To  my  common  senscj  the 
right  and  duty  to  make  war  against  the  enemies  of  the 


UNCONSTITUTIONAL  DIVINITT.  27 

United  States,  be  they  foreigners  or  rebels,  involves  or  rather 
15  the  right  and  duty  of  crushing  them  by  every  legitimate 
method  of  war."  It  is  .quite  evident  that  when  you  insist 
that  the  Constitution  is  to  be  interpreted  by  the  common 
sense  of  the  people,  you  mean  that  it  is  to  be  interpreted  by 
the  common  sense  of  Dr.  Bacon ;  and  your  reasoning  is 
based  upon  that  as  your  rule  of  construction.  It  is  quite 
idle,  if  not  something  worse,  to  talk  about  a  decision  by  the 
common  sense  of  the  people  at  large,  in  favor  of  the  author- 
ity of  the  President  to  issue  the  proclamation.  It  is  very 
apparent  that  no  uninfluenced  popular  vote  could  exhibit  the 
common  sense  of  the  people  upon  any  question  of  Constitu- 
tional construction,  and  if  the  vote  were  to  be  influenced  by 
persistent  assertions  that  all  whose  opinions  were  adverse  to 
the  power  of  the  President,  had  ''so  long  paid  a  debasing 
homage  to  slavery  for  the  sake  of  saving  the  Union,  that 
they  are  now  willing  to  sacrifice  the  Union  for  the  sake  of 
saving  slavery  ; "  and  that  all  such  persons  "  are  in  fact  dis- 
loyal to  the  Constitution,"  the  common  sense  of  the  people 
might  be  quite  as  much  mystified  thereby  as  by  any  "  law 
logic  "  which  could  be  presented  to  their  consideration. 

You  have  no  expression  of  the  common  sense  of  the  peo- 
ple, meaning  thereby  the  expression  of  the  popular  will,  upon 
the  subject,  and  it  is  entirely  deceptive  to  talk  of  a  ppnstruc- 
tion  of  the  Constitution  by  such  a  rule.  The  popular  mean- 
ing of  words  may  ordinarily  be  found  by  a  resort  to  the 
dictionaries,  but  popular  conclusions  are  not  recorded  there. 
Individuals  express  their  opinions,  and  a  certain  aggregation 
of  "  Views  "  may  thus  be  obtained.  But  there  is  no  mode 
of  taking  the  opinions  of  the  people  at  large  on  ^uch  sub- 
jects. There  has  been  no  action  of  the  people  since  the 
proclamation  was  talked  of,  which  can  be  supposed,  even  in 
a  remote  degree,  to  give  the  results  of  their  common  sense 
respecting  the  authority  to  issue  it,  unless  it  is  to  be  found 
in  the  recent  elections,  and  thus  far  it  is  decidedly  adverse  to 
your  conclusions. 

I  proceed  to  an  examination  of  the  logic  of  your  common 

sense  as  exhibited  in  the  "Views"  which  you  have  furnished 

to  the  community. 

One  of  yoiur  positions,  in  support  of  the  right  of  the  Pres- 


28  ooNsrmjTioif AL  law  ahd 

ident  to  issne  the  proclamation,  is,  in  snbstance,  that  tlie 
Government  may  exercise  all  the  rights  of  a  beliigerent,  in 
the  territory  of  a  State  which  has  rejected  the  Constitution 
and  made  war  upon  the  Union.  Your  phraseology  is,  that 
^'  though  a  hundred  lawyers  should  attempt  to  convince  me" 
—  "  that  there  is  any  one  of  the  rights  of  a  belligerent  which 
it  [the  Government]  may  not  exercise  in  the  territory  of  a 
State,"  &c,  ^^  they  can  never  impose  that  absurdity  upon  me, 
nor  upon  any  man  who  is  not  willing  to  abnegate  his  own 
common  sense  in  favor  of  somebody  else's  professional 
sense." 

As  these  ^^  rights  of  a  belligerent "  are  offered  to  show  that 
the  proclamation  might  lawfully  be  issued,  they  are  not  of 
course  acquired  by  or  through  the  proclamation,  but  exist 
independent  of  it.  If  the  Government  has  such  rights,  they 
date  back  to  the  commencement  of  the  war.  There  has  been, 
so  far  as  I  am  aware,  no  time  since  the  period  when  the 
Government  brought  its  armies  into  active  warfare,  that  it 
has  assumed  or  acquired  any  rights  as  a  belligerent  which  it 
did  not  possess,  say  at  the  first  battle  of  Bull  Run. 

I  suppose  it  may  be  understood  that  by  "  the  rights  of  a 
beUigerent,"  in  this  connection,»you  mean  something  more 
than  the  right  to  suppress  an  insurrection  by  forcible  means, 
which  means,  from  the  magnitude  of  the  rebelliou,  have  as- 
sumed the  proportions  of  war.  In  other  words,  you  must 
intend  that  the  Government  has  all  the  rights  of  a  belligerent 
which  would  be  recognized  by  the  law  of  nations  in  a  foreign 
war.  Unless  the  proposition  means  that,  it 'means  nothing 
to  the  purpose  of  your  argument.  Whether,  meaning  that, 
it  is  to  the  purpose,  we  will  consider  hereafter. 

I  have  no  doubt  that  the  Government,  by  acknowledging 
the  Confederate  States  as  a  belligerent,  as  England  and 
France  have  done,  may  assume  to  itself  all  belligerent  rights. 
But  I  think  it  may  safely  be  asserted,  that  there  is  no  war, 
foreign  or  domestic,  in  which  one  of  the  parties  is  entitled 
to  all  the  rights  of  a  belligerent,  as  recognized  by  the  law  of 
nations,  unless  the  other  party  is  also  entitled  to  the  same 
rights.  Practically,  there  cannot  be  a  war  in  which  there  is 
only  one  belligerent ;  and  it  seems  that  there  can  be  no  war 
in  which  one  of  the  belligerents  can  be  recognized  as  having 
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all  belligerent  rights,  and  the  other  none  of  them.  If  we 
claim  all  these  rights,  we  must  concede  them  to  the  Confed- 
eifates. 

There  may  be  an  insurrection,  and  the  Government  may 
seek  to  assert  its  authority  by  force,  in  which  neither  party 
is  entitled  to  the  rights  of  a  belligerent  The  two  parties 
'  might  be,  as  they  are  in  this  case,  belligerents  so  far  as  cer- 
tain foreign  nations  are  concerned,  because  of  the  recogni- 
tion by  such  nations  of  the  insurgents  as  a  belligerent  party. 
But,  as  between  themselves,  however  grave  the  proportions 
of  the  contest,  their  status  is  as  to  each  other,  that  of  the 
preceding  lawful  authority  asserting  itself,  on  thev)ne  hand, 
and  rebels  attempting  to'  produce  revolution,  on  the  other ; 
and  all  acts  of  active  hostility  pn  the  part  of  the  rebels  would 
be  treason,  and  punishable  accordingly.  But  when  the  Gov- 
ernment itself,  instead  of  pursuing  its  attempt  to  subdue  the 
rebellion,  assumes  to  itself  the  character  of  a  belligerent,  the 
rebels  are  the  other  belligerent,  and  there  can  be  no  new 
treason,  subsequently,  on  the  -part  of  those  who  before  were 
traitors.  The  acts  of  Congress  for  the  punishment  of  treason 
by  confiscation,  &c.,  could  no  longer  apply  to  subsequent 
acts,  as  between  beligerents  there  is  no  treason  in  acts  of 
hostiUty. 

If  the  United  States  may  exercise  all  the  rights  of  a  bel- 
ligerent in  the  territory  of  a  State  which  has  rejected  the 
Constitution  and  made  war  upon  the  Union,  they  may  con- 
quer the  State,  without  doubt ;  and  after  the  conquest  treat 
it  as  a  territory,  and  change  its  laws.     And  so,  on  the  other 
hand,  the  State  which  has  rejected  the  Constitution  may,  if 
it  can,  not  only  conquer  the  United  States,  (which  is  un- 
doubtedly true  even  if  the  case  was  one  of  mere  insurrec- 
tion), but  in  the  attempt  so  to  do  such  State  would  only  be 
exercising  the  lawful  rights  of  the  other  belligerent ;  and  if 
the  attempt  should  fail,  those  concerned  in  it  would  only  be 
^object  to  the  common  laws  of  warfare.     The  late  incursion 
into  Maryland  was,  on  your  position,  lawful  war.;  and  no 
J^i^es  of  the  United  States  were  broken  ^^y  the  forces  con- 
c^erned  in  it,  so  as  to  subject  them  to  penalties.     There  are 
^.uthorities  which  tend  to  support  these  positions,  unless  they 

rejected  as  <ilaw  logic" 

8* 
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Greneral  Halleck,  speaking  of  civil  wars,  says: — 

^  Wars  of  insurrection  and  of  revolution  are,  in  one  sense,  ewU 
wars ;  but  this  term  is  more  asuallj  applied  to  those  contests  whidi 
are  waged  between  rival  families  or  factions,  for  party  ascendency  in 
a  State,  rather  than  for  its  dismemberment,  or  for  a  radical  change  in 
its  government  Each  party,  in  such  case,  is  usually  entitled  to  the 
rights  of  war  as  against  the  other,  and,  also,  with  respect  to  neutrals. 
Mere  rebellionSj  however,  are  considered  as  exceptions  to  this  rule,  as 
every  Government  treats  those  who  rebel  against  its  cnUhority  according 
to  its  own  municipal  lawSy  and  without  regard  to  the  general  rules  of 
.  war  which  international  jurisprudence  establishes  between  sovereign 
States.**  HaUeck^s  International  Law  and  Laws  of  War,  Chap.  14, 
sec.  9. 

Unquestionably,  if  an  insurrection  involves  large  numbers 
of  people,  and  the  hostilities  thereupon  assume  the  proper^ 
tion  and  character  of  a  grave  contest  of  arms,  the  contend- 
ing parties  must,  in  the  exercise  of  an  ordinary  humanity,  do 
many  things  according  to  the  recognized  rules  of  war  be- 
tween independent  nations,  such  as  exchange  of  prisoners, 
&c.  This  will  not  be  inconsistent  with  the  assertion  of  the 
rightful  supremacy  of  the  existing  Government  over  the 
rebels,  and  the  right  to  treat  their  acts  of  hostility  as  treason. 
But  in  proportion  as  the  ordinary  laws  of  war  between  inde- 
pendent nations  are  applied  to  the  existing  hostilities,  in  that 
proportion  the  impropriety  of  regarding  the  case  as  one  of 
mere  rebellion,  incurring  the  penalties  of  treason,  will  in- 
crease. If  the  Government,  failing  to  suppress  the  rebellion, 
assumes  to  itself  all  the  rights  of  a  belligerent,  it  does,  upon 
general  principles,  concede  to  the  insurrectionary  organiza- 
tion a  quasi  independent  character.     And  Wheaton  says :  — 

"  A  contest  by  force  between  independent  sovereign  States  is  caUed 
a  public  war.  If  it  is  duly  declared  in  form,  or  duly  commenced,  it 
entitles  both  the  belligerent  parties  to  all  the  rights  of  war  against 
each  other."  .  .  .  .  "  Whatever  is  permitted  by  the  laws  of  war  to 
one  of  the  belligerent  parties  is  equally  permitted  to  the  other." 
,  Wheaton^s  Elements  of  International  Law.  Part  IV.,  chap.  I, 
sec.  6. 

If  the  United  States  should  authorize  letters  of  marque 
and  reprisal  against  the  insurgents,  that  would  be  a  recogni- 
tion of  them  as  parties  to  a  public  war.  If  they  should  enter 
into  a  truce  or  armistice,  which  only  suspends  hostiiitiesi 
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Ihey  wonld  recognize  them  as  a  belligetent  party  capable  of 
Agreeing  upon  such  a  temporary  or  qttasi  peace ;  and  could 
hardly  after  that  claim  a  right  to  convict  of  treason  for  sub- 
sequent acts.  < 

**  If,  however,"  says  Halleck,  "  the  conditions  of  the  truce  be  broken 
by  one  belligerent,  there  is  no  doabt  that  the  other  may  immediately 
resume  hostilities  without  any  declaration."  HaUeck^  Chap.  27, 
sec*  t/. 

This  clearly  recognizes  the  parties  to  a  truce  as  upon  equal 
standing,  thus  far. 

But  your  common  sense,  as  you  exhibit  it  in  your  "Views," 
tells  you,  and  you  tell  the  community,  that  we  may  exercise 
all  the  rights  of  a  belligerent,  at  the  same  time  that,  "  just  as 
fast  as  our  armies  advance,  and  just  as  fast  as  the  slaves  of 
rebel  masters  come  within  our  lines,  the  process  of  actual 
emancipation  is  going  on  under  the  acts  of  Ckmgress^^  (see 
12th  extract,)  as  if  they  were  still  in  force  against  rebels. 

Would  it  not  be  well  if  your  common  sense  were  a  little 
mcxre  consistent  with  general  principles,  and  with  itself? 

In  my  next,  I  will  consider  your  position  respecting  the 

right  of  the  President  to  "  make  war,"  and  respecting  the 

*♦  conquest"  of  the  seceding  States. 

Yours,  &c. 
Cambkidgk,  Dec.  6, 1862. 


TO  THE  REV  LEONARD  BACON,  D.  D. 

« 

No.  8. 

Sir,  —  In  my  last  letter  I  considered  your  proposition  that 
the  United  States  have,  as  against  the  rebels,  all  the  rights  of 
a  belligerent,  showing  that  such  an  assumption  would  con- 
cede to  the  rebels  similar  rights,  as  the  other  belligerent  If 
such  rights  exist,  they  date  from  the  commencement  of  active 
hostilities,  as  there  has  been  nothing  since  to  change  the 
character  of  the  war  in  this  respect.  The  proposition  is, 
therefore,  inconsistent  with  a  right,  in  the  United  States,  to 
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punish  all  acts  of  warfare  by  the  rebels,  as  acts  of  treason— 
inconsistent,  of  course,  with  the  confiscation  act,  which  yoa 
regard  as  in  full  force  ;  and  inconsistent,  moreover,  with  the 
introductory  part  of  the  proclamation  itself^  which  dedaia 
^  that  hereafter,  as  heretofore,  the  war  will  be  prosecuted  fo 
the  object  of  practically  restoring  the  Constitutional  relation 
between  the  United  States  and  the  people  thereof^  in  which 
States  that  violation  is  or  may  be  disturbed  or  suspended^ 

I  proceed  to  examine  next  your  statement,  that  you  "  find 
that  though  Congress  has  the  right  to  declare  war,  the  Freffldent 
alone  has  the  right  to  make  war."     See  Letter  X,  10th  eztrecty 
This  is,  among  other  things,  to  show  the  right  of  the  Presi- 
dent to  issue  the  proclamation.     How  it  could  avail  to  bus* 
tain  the  right  claimed,  if  the  fact  were  so,  is  certainly  not 
apparent.     Of  that  hereafter.     The  discovery  is  certainly  of 
no  small  import     So*  far  as  I  am  aware,  you  are  entitled  to 
be  chronicled  not  only  as  the  first,  but  as  the  only  person  who 
has  made  this  particular  discovery,  unless  perhaps  some  pa- 
tent lawyer  may  contest  your  right. 

To  a  certain  extent,  doubtless,  it  is  in  accordance  with  the 
recent  Republican  dogma,  that  the  President  has  a  right  to 
do  whatever  is  required  by  the  military  necessity,  and  that 
he  is  the  sole  judge  of  what  is  required  by  the  military  neces- 
sity, thereby  making  the  President,  in  time  of  war,  a  military  -" 
despot.  The  differences  however  are  so  far  material,  that 
perhaps  neither  infringes  on  the  other. 

I  fear  that  the  discovery  or  invention,  whichever  it  may  be 
called,  that  the  President  alone  has  the  right  to  make  war, 
and  whoever  may  be  the  first  finder,  will  not  prove  a  useful 
one^  I  deny  entirely  that  you  have  found  any  such  thing  in 
the  Constitution.  If  the  fact  were  so,  then  all  the  interference 
of  Congress  in  the  making  of  war  would  be  a  usurpation  of 
the  Constitutional  right  of  the  President  and  would  of  course 
be  unconstitutionaL  I  have  no  doubt  that  very  much  of  the 
interference  of  Congress  in  the  making  of  the  present  war 
has  been  essentially  mischievous,  and  has  retarded,  rather 
than  promoted,  its  success ;  but  the  Constitutional  right  of 
Congress  to  do  many  things  in  the  making  of  war  has  not 
heretofore,  I  think,  been  doubted. 

I  have  searched  in  vain  for  a  clause  in  the  Constitutioa 
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which  can  be  construed,  either  by  "law  logic"  or  by  any 
common  sense  that  I  am  acquainted  with,  as  conferring  upon 
the  President  the  sole  power  of  making  war.  You  refer  in 
this  connection  to  but  two  provisions  of  the  Constitution.  I 
will  quote  the  paragraph,  which  was  marked  for  insertion 
among  the  extracts  in  my  first  tetter,  but  omitted  in  an  at- 
tempt  at  compression.     It  is  this  :  — 

"  I  find  that  the  inaugural  oath  of  the  President,  as  prescribed  in 
that  document,  binds  him  to  the  duty,  not  merely  of  supporting,  like 
all  other  officers  of  the  Government,  but  of  preserving^  protecting  and 
DEFENDING  the  Constitution,  to  the  best  of  his  ability.  I  find  that 
the  Constitution,  in  order  that  he  may  perform  his  oath,  makes  him 
"  Commander-in-chief  of  the  Army  and  Navy."  —  [And  then  you 
add]  —  ''1  find  that  though  Congress  has  the  right  to  declare  war,  the 
President  alone  has  the  right  to  make  war." 

In  the  absence  of  anything  else,  adduced  for  the  purpose, 
it  seetns  that  the  first  two  findings  are  the  basis  of  the  third. 

But  the  oath  to  preserve^  protect  and  defend  the  Constitu- 
tiop,  certainly  does  not  give  to  the  President  the  power,  nor 
show  that  he  alone  has  the  power,  to  make  war.  The  terms 
do  not  embrace  or  imply  it.  The  President  might  defend 
the  Constitution  to  the  best  of  his  ability,  without  any  power 
to  make  war.  He  is  to  defend  it  within  the  scope  and  power 
of  his  office,  and  we  look  elsewhere  to  find  the  scope  of  his 
powers.  This  is  the  first  time,  so  far  as  I  now  recollect,  in 
which  an  official  oath  to  discharge  the  duties  of  an  office, 
(and  the  whole  oath  of  the  President  is  of  that  character,) 
has  been  supposed  to  contain  a  distinct  and  independent 
grant  of  power,  not  otherwise  conferred.  I  am  quite  sure 
that  it  is  the  first  instance  in  which  the  oath  to  support  and 
defend  the  Constitution  has  been  supposed  to  contain  within 
it  a  grant  of  power  to  subvert  the  rights  of  the  States,  and 
thereby,  practically  to  limit  those  amendments  of  the  Con- 
stitution which  declare,  —  that  "  the  enumeration  in  the 
Constitution  of  cfertain  rights,  shall  not  be  construed  to  deny 
or  disparage  others  retained  by  the  people ; "  and  that  "  the 
powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people."  The  power  of  eman- 
cipation supposed  to  be  cohferred  by  this  power  to  make  war, 
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derived  from  the  oath,  is  a  power  to  change  Constitational 
rights,  so  that  rights  which  confessedly  remain  to  the  States 
and  to  the  people  absolutely,  in  time  of  peace,  shall  be  held 
by  them  at  the  pleasure  of  the  President  in  time  of  war;  be- 
cause, forsooth,  he  is  bound  by  oath  to  preserve,  protect  and 
defend  the  Constitution ;  of  which  these  amendments  are  a 
part 

Undoubtedly  an  oath  of  office  may  be  expressed  in  such 
terms,  that  the  terms  may  serve  to  give  a  construction  to 
other  provisions  of  a  constitution,  or  law,  whichever  may 
contain  it  But  that  is  not  the  case  here.  There  is  no  other 
provision  which  the  language  of  the  oath  either  restricts  or 
enlarges.  It  would  be  equally  the  duty  of  the  President  to 
preserve^  protect  and  defend  the  Constitution  if  that  clause 
of  the  oath  had  been  omitted.  Its  only  design  and  operation 
was,  and  is,  to  superadd  the  solemn  sanction  of  an  oath,  to 
secure  more  effectually,  if  necessary,  the  performance  Of  the 
duty  which  is  imposed  by  the  provisions  vesting  the  exec- 
utive power  in  the  President,  and  constituting  him  Com- 
mander-in-chief of  the  Army  and  Navy. 

But  the  provision  constituting  him  Commander-in-chief 
contains  no  exclusive  grant  of  power  to  make  war.  It  is  the 
duty  of  a  Commander-in-chief  to  make  war  in  conjunction 
with  such  other  authorities  as  may  participate  in  makmg 
war.  It  shows  that  the  President  has  certain  powers  in  rela- 
tion to  war,  such  as  are  usually  possessed  by  a  commander, 
and  may  rightfully  belong  to  a  Commander-in-chief  in  a 
Republican  government,  in  which  all  grants  of  power  are  by 
and  through  the  Constitution,  which  limits  and  controls 
power,  as  well  as  grants  it.  The  duty  of  the  President  as 
the  officer  in  whom  the  Executive  power  is  vested,  and  who 
is  at  the  same  time  Commander-in-chief,  binds  him  to  use 
the  proper  powers  of  an  Executive  Magistrate,  and  a  Com- 
mander-in-chief, in  preserving,  protecting  and  defending  the 
Constitution.  The  oath  adds  a  solemn  sanction  to  the  dutv. 
But  it  is  no  part  of  the  duty  of  a  Commander-in-chief  of  the 
United  States  to  subvert  State  rights,  or  in  time  of  war  to 
change  provisions  of  the  Constitution,  or  to  alter  the  State 
laws.  He  may  suspend  the  operation  of  the  latter  to  a  cer- 
tain extent,  wherever  he  carries  nifkrtial  law.     But  he  cannot 
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institute  martial  law  beyond  the  limits  where  he  can  enforce 
it  at  the  time,  and  where  it  may  exist  consistently  with  other 
provisions  of  the  Constitution. 

Furthermore :  in  relation  to  your  position  that  the  Presi- 
dent alone  has  the  power  to  make  war :  The  Constitution 
provides  that  Congress  shall  have  power  to  provide  for  the 
common  defence  and  general  welfare  of  the  United  States. 
That  includes  the  power  to  provide  for  the  defence  of  the 
Constitution,  and  if  it  is  necessary  to  defend  it  by  war,  then 
to  make  provisions  for  the  defence  in  that  mode.  It  is  quite 
as  much  the  duty  of  Congress  to  defend  the  Constitution,  in 
the  legislative  department,  as  it  is  of  the  President  to  de- 
fend it  in  the  executive  department,  and  in  his  capacity  as 
Commander-in-chief.  Congress  has  also,  by  express  grant, 
not  only  power  to  declare  war,  but  power  to  grant  letters  of 
marque  and  reprisals ;  to  make  rules  concerning  captures  on 
land  and  water;  to  raise  and  support  armies  ;  to  provide  and 
maintain  a  navy ;  to  make  rules  for  the  government  of  the 
land  and  naval  forces ;  and  to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union,  suppress  insurrec- 
tions, and  repel  invasions.  It  is  surely  not  necessary  for  me 
to  show  that  the  exercise  of  these  powers  has  quite  as  much 
to  do  with  the  making'  of  war,  as  the  marshalling  of  squad- 
rons, or  any  other  of  what  may  be  termed  the  executive 
operations  in  the  field. 

The  Constitution  vests  in  Congress  all  legislative  powers 
therein  granted.  All  the  legislative  powers  exercised  in  mak- 
ing war  (and  without  their  exercise  any  war  made  by  the 
President  alone  would  be  exceedingly  short,)  are  powers  of 
making  war  vested  in  Congress. 

Your  finding  "  that  the  President  alone  has  power  to  make 
'war"  ignores  all  the  powers  of  Congress,  above  specified, 
^which  relate  to  the  making  of  war.  Really,  if  you  deal  thus 
"with  the  Constitution,  you  should  furnish  tfee  community 
^vrith  an  expurgated  edition,  with  notes  and  comments  ac- 
cording to  the  rules  of  that  particular  kind  of  common  sense 
^\«rhich  excludes  "  law  logic." 

Another  of  your  propositions  is,  that  the  policy  you  speak 
^>f  being  adopted,  "  the  territory  held  by  the  rebels,  must  be 
^recognized  as   hostile  territory,  to   be   conquered  and  re- 
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annexed"  "  Henceforth  the  war  is,"  (as  you  say)  **  to  re- 
gain by  conquest  a  wide  territory  which  has  been  wrested 
from  the  people  of  the  United  States,  to  whom  it  rightfiilly 
belongs  —  to  establish  the  Constitution  and  the  laws  of  ihe 
Union  in  regions  over  which  at  present  they  have  no  moie 
sway  or  force  than  they  have  in  Patagonia." 

In  stating  this  proposition  1  have  omitted  some  interven* 
ing  words,  which  serve  rather  to  obscure,  than  to  make  dear, 
the  proposition  itselfl  You  have  a  way  of  intermixing  ma^ 
ters  which  do  not  exist,  or  have  no  necessary  connection  with 
each  other,  as  if  they  formed  parts  of  a  single  connected  pro- 
position, thereby  presenting  the  subject-matter  with  a  false 
appearance.  For  instance,  you  say  that  policy  must  be 
adopted  which  recognizes  the  rebels,  not  as  a  political  party, 
whose  opposition  to  the  Government  is  a  little  irregular,  and 
must  be  gently  corrected,  but  as  enemies  to  be  destroyed. 
And  then  comes  the  recognition  of  the  hostile  territory  to  be 
conquered  and  reannexed.  See  Extract  No.  2.  I  suppose 
that  this  prefatory  matter  is  a  little  piece  of  clerical  irony,  as 
I  am  not  aware  of  any  party  which  thinks  that  the  irregular- 
ity is  smallj  or  that  the  correction  should  be  gentle.  Again, 
(see  Extract  No.  3)  you  speak  of  "  the  preposterous  policy 
which  regards  the  enslaved  as  property,  and  property  in 
slaves  as  preeminently  sacred."  I  know  no  party  which 
holds  property  in  slaves  as  preeminently  sacred^  nor  any  such 
'  policy ;  and  this  preeminent  sacredness  which  you  introduce 
certainly  has  no  necessary  connection  with  the  recognition  of 
slaves  as  property.  Another  instance,  to  which  I  have  already 
referred,  and  which  I  present  again  in  this  connection,  for  the 
purpose  of  noting  your  mode  of  argument,  is  thus  stated:  — 
"  I  am  aware  that  some  lawyers  have  undertaken  to  argue 
from  the  Constitution  against  the  right  of  the  President  to  do 
what  he  has  done.  But  though  a  hundred  lawyers  should 
attempt  to  convince  me  that  the  Government  is  restrained  by 
the  Constitution  from  defending  its  own  existence  in  a  civil 
war,"  &;c.,  (see  the  7th  and  8th  extracts)  as  if  an  argument 
against  the  right  of  the  President  was  an  argument  of  that 
character.  It  is  not  said  that  it  is  the  lawyers  who  are  in 
favor  of  gentle  correction,  and  who  hold  slave  property  to  be 
preeminently  sacred^  but  it  may  be  left  as  inference,  perhaps, 
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that  ^all  men  who  oppose  the  proclamation^^  maintain  all 
of  these  inferential,  interpolated,  opinions.  I  pray  you  to 
consider  whether  this  mode  of  reasoning  is  quite  consistent 
witH  that  kind  "  of  common  sense "  which  should  charac- 
&rize  a  preacher  of  the  gospel,  however  it  may  be  used  by 
the  profane  sophists,  who  defend  criminals  in  a  police  court, 
or  argue  patent  cases  before  juries. 

Having  said  this  much,  by  way  of  showing  that  in  stating 
your  proposition  respecting  conquest,  &c.,  I  have  left  out 
some  of  the  intervening  matter,  not  only  because  it  is  not 
material  to  the  proposition  itself,  but  because  it  serves  to  put 
a  false  gloss  upon  it,  I  mdst  reserve  the  inquiry  upon  what 
ground  it  is  that  we  are  to  recognize  the  seceded  States,  as 
hostile  territory^  &c.,  for  another  letter. 

Yours,  &c. 

Cambridgb,  Dec.  9,  1862. 


TO  THE  REV.  LEONARD  BACON,  D.  D. 

No.  4. 

Sir,  —  I  proceed  to  the  consideration  of  your  proposition, 
"  that  the  territory  held  by  the  rebels  must  be  recognized  as 
hostile  territory  to  be  conquered  and  reannexed  ; "  —  or,  as 
you  state  it  in  another  paragraph,  that  ^'  it  is  now  the  earnest 
reality  of  war  to  .crush  a  powerful  and  desperate  enemy  —  to 
regain  by  conquest  a  wide  territory  which  has  been  wrested 
from  the  people  of  the  United  States,  to  whom  it  rightfully 
belongs  —  to  establish  the  Constitution  and  the  laws  of  the 
Union  in  regions  over  which,  at  present,  they  have  no  more 
B'viray  or  force  than  they  have  in  Patagonia." 

The  territory  occupied  by  the  rebels  comprises  several 
States  which  were  in  league  with  each  other,  and  with  other 
States,  under  the  Confederation,  and  the  people  of  which 
^participated  in  the  formation  of  the  Constitution — and  some 
States  which  have  been  admitted  into  the  Union  since  the 
CJonstitution  was  adopted. 
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Prior  to  the  rebeHion,  the  Constitntion  extended  over  all 
those  States,  binding  them  and  others  together  in  one  gOT- 
ernment,  for  the  purposes  specified  in  that  instroment. 
When  and  how  has  the  territory  comprised'  within,  them 
been  ^^  wrested  from  the  people  of  the  United- States,''  so  tbift 
it  ^  must  be  recognized  as  hostile  territory  to  be  conquered 
and  reannexed?" 

It  must  be  remembered  that  the  territory,  so  far  as  it  is 
comprised  within  the  States  existing  at  the  time  the  Consti- 
tution was  adopted,  never  belonged  to  the  United  States, 
nor  have  the  United  States  ever  had  any  right  in  or  over  it, 
except  by  the  adoption  of  the  Constitution,  and  through  laws 
passed  in  consequence  thereof.  Until  the  adoption  of  ihe 
Constitution,  the  United  States  did  not  exist,  but  there  was 
State  sovereignty,  limited  to  some  extent  by  the  articles  of 
Confederation.  The  adoption  of  the  Constitution  did  not 
confer  upon  the  United  States  any  territorial  sovereignty, 
except  for  the  purposes  and  in  the  manner  set  forth  and  pro- 
vided for  in  that  instrument,  the  State  governmenta  remain- 
ing as  before.  Of  course  there  has  not  been  —  there  cannot 
have  been  —  any  wresting  of  the  territory  from  the  people  of 
the  United  States,  except  that  the  rightful  power  which  the 
United  States  might  and  ought  to  exercise,  under  the  Con- 
stitution, has  been  subverted,  or,  rather,  suspended,  for  the 
time  being,  by  force.  And  in  that  view,  any  reaimexaHan 
—  which,  by  the  way,  is  a  very  inappropriate  term  —  would 
be  a  restoration,  so  far  as  possible,  of  the  state  of  things  ex- 
isting previous  to  the  rebellion.  But  that  would  not  be  a 
" conquest" ;  and  the  use  of  the  terms  ** conquest"  and  "re- 
annexed"  serve  to  show  that  you  mean  something  more  than 
the  mere  restoration  of  the  authority  of  the  United  States. 
It  is  apparent,  from  the  whole  tenor  of  your  article,  that 
you  desire,  through  conquest  and  reannezatian^  to  accomplish 
something  which  could  not  be  done  by  the  mere  suppression 
of  the  rebellion ;  —  that  is  to  say,  the  emancipation  of  the 
slaves. 

Now  I  deny  that  any  part  of  this  territory  has  been  wrested 
from  the  people  of  the  United  States.  Waiving  the  fact  that 
the  United  States  never  held  full  rights  of  sovereignty  oVbr 
very  large  portions  of  it,  I  maintain  that  tiiere  never  has 
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been  a  time  since  the  rebellion  commenced  when  the  terri- 
tory has  not  belonged  to  the  United  States  in  as  full  and 
ample  a  manner  as  it  did  before  that  period  ;  that  there  has 
not  been  anytime  when  the  jurisdiction  of  the  United  States, 
political  and  legal,  has  not  been  as  ample  as  it  was  before 
the  fiurst  act  of  secession  was  passed ;  nor  any  time  when 
the  laws  of  the  United  States  have  not  been  in  force  through- 
out the  territory,  precisely  as  they  were  prior  to  the  insurrec- 
tion ;  although,  by  reason  of  a  treasonable  and  forcible  oppo- 
sition to  their  execution,  the  actual  enforcement  of  them  has 
been  obstructed  and  prevented. 

If  this  is  so,  then  it  is  preposterous,  as  well  as  mischievous, 
to  talk  of  conqmst  and  reannexaJtion* 

The  question  recurs:  When  and  how  has  this  territory 
been  "wrested  from  the  people  of  the  United  States,"  so 
that  it  "  must  be  recognized  as  hostile  territory  to  be  con- 
quered and  reannexed"? 

The  fact  that  conventions  of  the  people,  in  the  several 
States,  have  adopted  acts  of  secession,  does  not  wrest  the 
territory  within  those  States  from  the  United  States.  The 
acts  of  secession  are  void ;  and  the  sovereignty,  jurisdiction, 
and  authority  of  the  United  States  remain  as  before. 

The  fact  that  the  traitors  are  so  numerous  that  they  are 
able  to  usurp  the  State  authority  and  act  as  if  they  held  the 
legitimate  State  government,  has  not  changed  the  character 
of  the  rebellion  from  the  crime  of  persons  to  the  crime  of 
States.     Since  the  adoption  of  the  Constitution,  the  only 
legitimate  Constitutional  government  within  a  State  is  one 
organized  in  accordance  with  the  Constitution,  recognizing 
the  existence  of  the  government  of  the  Uillon  within  its 
proper  sphere,  although  questions  may  arise  respecting  the 
extent  and  exercise  of  its  powers.     The  usurpation  is  rebel- 
lion, and  did  not  change  the  legal  relations  of  the  United 
States  to  the  several  States,  nor  the  relations  of  the  States, 
«i8   such,  to  the  United  States.     So  it  was  understood  in 
Ck>ngress  when  the  following  resolution  was  passed,  which 
lias  not  been  repealed,  viz. : 

**  That  the  present  deplorable  civil  war  has  been  forced  upon  the 
^soantry  by  the  disunionists  of  the  Southern  States,  now  in  arms 
«igainst  the  Constitutional  Groverament,  and  in  arms  around  the  Cap- 
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itol ;  that  in  this  National  emergency,  Congress,  banishing  aU  feeliiig 
of  mere  passion  and  resentment,  will  recollect  only  its  duty  to  the 
whole  country ;  that  this  war  is  not  waged  on  their  part  in  any  s^mtiI 
of  oppression,  or  for  any  pui*pose  of  conquest  or  satyugation,  or  par- 
pose  of  overthrowing  or  interfering  with  the  rights  or  established  in- 
stitutions of  those  States,  but  to  defend  and  maintain  the  supremacy 
of  the  Constitution,  and  to  preserve  the  Union,  with  all  the  dignity, 
equality,  and  rights  of  the  several  States  unimpaired ;  and  that  as 
soon  as  these  objects  are  accomplished  the  war  ought  to  cease." 

The  acts  of  the  persons  who  have  participated  in  the  ip- 
Burrection  were  treasonable,  but  treason,  by  persons,  is  not 
treason  by  a  State,  which  cannot  commit  treason.  Treason 
by  persons  does  not  enlarge  the  sovereignty  or  authority  of 
the  United  States,  nor  cause  a  forfeiture  of  the  rights  of  a 
State,  Mr.  Sumner's  litter  of  nine  still-born  resolutions  to  the 
contrary  notwithstanding.  In  accordance  with  this  position 
is  the  fact,  that  there  are  several  members  of  Congress  from 
Virginia  and  Tennessee  still  holding  their  seats,  notwith- 
standing the  votes  of  secession  and  acts  of  usurf^tion  and 
war,  in  those  States.  Others,  elected  in  Eastern  Virginia, 
have  been  denied  seats,  not  because  of  secession  and  war, 
but  by  reason  of  defects  in  the  elections.  The  idea  that  a 
State  is  felo  de  5e,  and  has  become  a  territory  of  the  United 
States  at  the  same  time  that  it  lives,  as  a  State,  by  its  repre- 
sentation in  Congress,  is  of  itself  suicidal,  if  there  were  no 
other  objections,  of  which,  however,  there  are  many.  The 
idea  of  establishing  the  Cohstitution  in  a  State  where  it  has 
been  fully  established,  and  continues  established,  so  that 
there  is  a  representation  in  Congress  under  it,  is  a  very  per- 
fect absurdity.  A  declaration,  that  in  order  to  crush  the  re- 
bellion, the  territory  of  a  State  occupied  by  the  rebels,  but 
which  has  a  representation  in  Congress,  must  be  regarded  as 
hostile  territory,  to  be  conquered  and  reannexed,  would  be 
an  exhibition  of  superlative  nonsense  and  folly,  if  these  char- 
acteristics were  not  merged  in  the  iniquity  of  such  a  declara- 
tion, in  unsettling  men's  minds  respecting  their  rights  and 
duties.  But  the  representation  in  Congress  is  only  evidence 
of  the  existing  relations  of  a  State.  Georgia  is  a  State  in 
the  Union  equally  with  Virginia,  Tennessee,  or  Massachu- 
setts. She  might  forthwith  send  a  representation  to  Con- 
gress, without  asking  leave.  « 
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That  the  war  has  not  wrested  the  territory  from  the  United 
States,  is  apparent  from  what  has  been  already  stated.  It 
has  not  changed  the  legal  relations.  The  existence  of  the 
'war  neither  requires  conquest  of  territory  or  reannexation, 
although  it  requires  vigorous  efforts  to  subdue  the  rebels. 
The  rebels  occupied  a  part  of  Maryland  in  full  force,  and 
'with  all  the  operations  of  war.  It  was  \yrested  from  us  in 
one  sense,  that  is  to  say,  forcible  possession  was  taken. 
Bat  forcible  possession,  merely,  is  not  what  you  mean. 
The  rebels  have  been  driven  out  of  Maryland,  but  the  ter- 
ritory has  not  been  conquered  or  reannexed.  The  territory 
they  now  occupy  will  not  be  "  wrested  "  from  us  until  they 
achieve  their  independence.  Then  if  we  would  regain  it  we 
must  conquer  it. 

Until  that  time  they  remain  bound  by  their  allegiance  and 
liable  to  punishment  for  the  acts  of  treason  which  they  com- 
mit within  the  territory  they  occupy;  and  the  laws  of  the 
United  States  are  in  force  there  for  the  punishment  of  that 
treason.  *  So  Congress  understood  when  that  body,  on  the 
27tb  of  July,  1862,  passed  an  act  providing  for  seizure  and 
confiscation  of  property,  and  for  emancipation  in  certain 
cases.  And  so  you  seem  to  understand,  when  you  say,  that 
*^  the  process  of  actual  emancipation  is  going  on  under  the 
acts  of  Congress,"  &c.  The  provisions  respecting;  treason 
extend  over  the  whole  territory,  and  any  other  acts  of  Con- 
gress, applicable  to  that  territory,  are,  of  course,  equally  in 
force  there. 

The  question  recurs.  When  and  how  has  this  territory 
been  wrested  from  the  people  of  the  United  States,  so  that 
it  must  be  recognized  as  hostile  territory  to  be  Cbnquered 
and  reannexed.     I  await  your  answer. 

Without  doubt  there  was,  and  is,  a  practical  suspension  of 
the  relations  betv^^en  the  United  States  and  States  where 
the  usurpation  exists.  The  de  facto  government,  which  ex- 
ists there,  refuses  to  perform  the  Constitutional  duties  of  the 
legitimate  Government,  aAd  along  with  many  of  the  people^ 
obstructs  the  execution  of  the  laws  of  the  Union.  But  all 
this  will  terminate  upon  the  suppression  of  the  rebellion,  and 
the  restoration  of  a  legitimate  administration  of  the  State 

4» 


42  OOKSTITUTIOHAL  LAW  AHD 

goTeroment  —  a  goveniment  de  jure  —  witboot  conqoesk  or 
reannexation. 

If  the  insurrection  shall  be  suppressed,  there  will  be  no 
necessity  to  admit  those  States  again,  noa  to  reenact  the 
laws  of  the  United  States  which  were  in  force  there  before 
the  insurrection  commenced,  nor  even  those  of  a  general 
character  which  have  passed  since  that  time,  because  there 
will  have  been  no  time  when  the  States  were  without  the 
pale  of  the  Constitution,  or  when  that,  and  all  the  laws  of 
Congress,  were  not  legally  in  force  there.  When  the  force 
of  the  rebels  is  overcome,  the  Courts  of  the  United  States 
may  resume  the  discharge  of  their  appropriate  functions 
there,  without  any  new  laws  for  tha^  purpose. 

The  Constitution  still  recognizes  the  rights  of  tiie  inhab- 
itants of  those  States,  so  far  as  they  have  not  committed 
crimes  against  the  United  States  which  cause  a  forfeiture, 
just  as  it  did  before.  The  rights  of  property,  real  and  per- 
sonal, remain  to  be  regulated  by  the  State  laws,  and  are 
recognized  by  the  United  States  as  before.  Among  oilier 
rights  of  property,  the  right  of  all  persons  who  held  slaves 
under  the  State  laws,  to  continue  to  hold  them  under  those 
laws,  except  as  there  may  be  an  actual  subversion  under  tiie 
operations  of  the  war,  and  for  offences  committed,  exists  as 
before,  and  will  continue  to  exist  after  the  first  of  January. 
And  the  right  of  the  States  to  a  representation  founded  upon 
that  basis  will  exist  as  before.  This  right  of  representation  is 
conferred  by  the  Constitution.  And  the  ordinances  of  seces- 
sion, the  insurrection,  the  usurpation  of  State  authority,  and 
the  war  itself,  all  combined,  have  not  changed  the  Constitu- 
tion. 

It  is  hardly  necessary  to  add,  that  the  '^  great  proclama- 
tion "  has  not  wrested  the  territory  from  the  people  of  the 
United  States,  nor  changed  the  Constitution,  although  it  has 
doubtless  made  it  much  more  difficult  to  reestablish  the  Con- 
stitutional authority  of  the  United  States  in  its  active  exer- 
cise over  that  territory.  * 

Do  you  not  know,  that  in  thus  asserting  that  the  territory 
has  been  wrested  firom  the  people  of  the  United  States,  and 
must  be  regained  by  conquest,  and  that  the  war  must  be 
waged  for  emancipation,  you  not  only  virtually  admit  that 
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the  ordinances  of  secession  had  validity,  bat  that  you  make 
war  upon  the  Resolve  of  Congress,  which  I  have  cited  above, 
and  commit  a  kind  of  petit  treason  against  the  '<  great  proc- 
lamation "  ?  The  Resolve  of  Congress  expressly  asserts  that 
^  the  war  is  not  waged  on  their  part  for  any  purpose^  of 
conquest  or  subjugation,  or  purpose  of  overthrowing  or  in- 
terfering with  the  rights  or  established  institutions  of  those 
[Southern]  States,  but  to  defend  and  maintain  the  suprem- 
acy of  the  Constitution,"  &;c.  And  the  ^' great  proclamation" 
proclaims  and  declares  ^Hhat  hereafter,  as  heretofore,  the  war 
will  be  prosecuted  for  the  objects  of  practically  restoring  the 
Chfutitutional  relation  between  the  United  States  and  the 
people  thereof,  in  which  States  that  relation  is  or  may  be 
suspended  or  disturbed. 

In  another  letter  I  will  consider  your  argument,  as  drawn 
firom  the  fact  that  certain  things  may  be  done  in  the  enemy's 
country  in  time  of  war. 

Yours,  &c 
Cambridge,  Dec  16, 1S62. 


Note.  —  I  have  just  seen  in  that  pious  political  sheet,  the 
New  York  Independent,  of  Dec.  11th,  this  paragraph  :  — 

^  The  army  before  Fredericksburg  is  still  motionless.  The  prospect 
of  winter  quarters  grows  more  and  more  certain.  The  rebels  paint 
the  word  on  boards  and  display  it  across  the  river  to  our  troops  with 
jeering  triunvph.  This  shows  how  fatal  they  know  an  advance  would 
be  to  them." 

Well,  the  advance  has  been  made ;  and  many  a  desolate 
home  and  mourning  household  at  the  North  testify  how 
''fatal"  it  has  been  to  us.  This  is  one  of  the  results  of 
'^.the  policy."  Banks,  instead  of  making  a  demonstration 
which  might  have  drawn  off  Lee  to  the  defence  of  Richmond, 
has  been  sent  —  somewhere  ;  it  is  said,  among  other  things, 
''  to  make  Texas  a  free  State  " ;  and  Bumside  is  directed  to 
m^ke  a  direct  attack  in  front  upon  the  enemy's  entrench- 
ments, under  circumstances  that  render  defeat  almost,  if  not 
quite,  certain.  Was  this  done  to  give  us  another  exhibition 
of  Secretary  Stanton's  "  military  strategy  " ;  or  was  it  to  sat- 
isfy the  New  York  Tribune,  which  ''  sees  in  it  much  cause 
for  public  satisfaction";  or  is  this  the  mode  in  which  your 
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Constitutional  emancipation  is  to  be  worked  out  ?  If  this 
is  the  way  in  which  the  <<  conquest"  is  to  be  made,  what  wiU 
become  of  the  great  proclamation  and  the  universal  emanci- 
pation,  and  of  your  Constitutional  law,  as  connected  there- 
with? 


TO  THE  REV.  LEONARD  BACON,  D.D. 

No.  5. 

Sir,  —  I  'proceed  to  the  consideration  of  two  of  your  prop- 
ositions which  have  the  semblance  of  argument,  but  which 
utterly  fail  to  sustain  your  conclusion.  They  take  the  shape 
of  inquiries,  to  wit :  — 

^  Has  the  President  a  right  by  the  C!onstitution,  and  is  it  his  datj, 
to  wage  war  in  South  Carolina  —  has  he  a  right,  and  is  it  bis  duty,  to 
bombard  cities,  to  bum  villages,  to  cut  down  groves  and  forests,  to 
obstruct  harbors,  to  turn  rivers  from  their  channels,  and  to  mow  dowB 
regiments  of  men  in  battle,  when  these  measures  are  necessary  to  a 
I  speedy  and  thorough  conquest — has  he  a  right  to  do  all  this  in  defi- 
ance of  the  only  government  and  laws  now  existing  in  that  State  — 
and  has  he  not  a  right  to  proclaim  that,  afler  a  certain  day,  unless  the 
people  of  that  State  shall  in  the  meantime  reestablish  a  State  govern- 
ment under  the  Federal.  Constitution,  no  distinction  ^||;iall  be  recog- 
nized among  them  but  the  distinction  between  friends  and  enemies  of 
the  United  States,  and  that  every  friend,  whatever  his  former  condi- 
tion, shall  be  recognized  and  protected  as  a  freeman  ?• 

^  If  the  President,  or  a  military  commander,  acting  by  his  author- 
ity, may  seize  private  property,  when  needed  for  military  purposes  — 
if  he  may  take  cotton,  provisions,  forage,  horses,  and  all  sorts  of  cattle 
from  the  loyal  as  well  as  the  disloyal  —  giving  to  loyal  owners  an 
assurance  of  indemnity  hereafter ;  may  he  not  also  take  this  propertjr 
with  a  like  assurance  of  indemnity  to  loyal  owners  ?  **  See  Extracts 
10  and  11  in  Letter  Na  1. 

Por  the  purpose  of  showing  wherein,  and  how,  the  argu- 
ment in  these  inquiries  falls  entirely  short  of  the  purpose  for 
which  you  present  them,  it  may  be  well,  in  the  first  place,  to 
ascertain  distinctiy  what  is,  or  is  to  be,  the  scope,  force,  and 
effect  of  the  ^  great  proclamation." 
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Much  of  the  difference  of  opinion,  which  exists  in  the 
community,  respecting  the  power  of  the  President  to  issue 
the  proclamation,  is,  I  think,  occasioned  by  a  diffei;ience  of 
supposition  respecting  what  it  proposes,  and  is  intended  to 
accomplish. 

Some  persons  seem  to  think  that  the  Constitutional  power 
is  not  to  be  disputed,  because  the  President  may  threaten 
the  rebels.  It  will  do  no  harm.  Perhaps  they  will  be 
alarmed,  submit,  and  choose  representatives  in  Congress 
before  the  first  of  January. 

My  dog,  if  I  had  one,  might  bark  at  the  moon.  He  would 
have  a  constitutional  power  so  to  do.  But  what  mischief 
would  be  done  to  the  moon ;  and  what  benefit  would  accrue 
to  the  dog !  The  proclamation  is,  of  itself,  no  more  effective 
for  good  than  the  dog's  bark  would  be.  It  is  doubtless  a 
much  more  efficient  agent  foe  evil. 

The  President  may  notify  Queen  Victoria,  that  if  she 
does  not  return  Mason  and  Slidell  within  ninety  days,  he 
will  proclaim  in  what  part  of  her  Indian  dominions  the 
sepoys  shall  be  emancipated  from  the  oppression  to  which 
they  are  now  subjected.  I  doubt  whether  he  would  be 
liable  to  impeachment  if  he  should  do  such  a  foolish  thing. 
But  would  Her  Majesty  be  very  much  alarmed,  by  the  noti- 
fication, except  as  it  indicated  hostility  ?  And  if  he  should 
designate  the  limits,  at  the  end  of  the  ninety  days,  would 
the  sepoys  te  relieved  from  the  oppression  ?  The  measure 
might  serve  to  unite  nearly  all  the  people  of  England  in  a 
bitter  hostility  to  us.  And  that  is  the  legitimate  effect  of 
the  proclamation,  upon  the  people  of  the  South.  The  rebels 
know  that  the  proclamation  is  of  no  avail  without  a  suc- 
cessful war  on  our  part  It  is  the  war  that  they  fear,  and 
not  the  proclamation.  The  newspaper  paragraphs,  stating 
that  the  proclamation  causes  great  alarm  among  them,  are 
baits  to  catch  gulls,  or,  without  a  metaphor,  lies  to  deceive 
fools. 

Some  persons  seem  to  regard  the  proclamation  as  a  meas- 
ure of  punishment;  —  as  a  confiscation  of  slaves  for  the 
crime  of  rebellion  or  treason.  They  say,  may  not  the  rebels 
be  punished  by  taking  away  their  slaves,  as  well  as  other 
property  ?     Is  property  in  slaves  preeminently  sacred  ? 
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Admit  that  it  is  not ;  that  confiscation  is  a  proper  punish* 
ment  for  treason ;  and  that  confiscation  may  firee  slaves,  as 
well  a9  convert  other  property  of  the  traitor  to  ihe  use  of  the 
Government. '  But  the  President  has  no  power  to  confiscate 
the  property  of  any  person  for  treason.  That  is  the  province 
of  Congress,  and  the  Judiciary;  and  Congress,  on  the  17th 
of  July  last,  passed  an  act  to  punish  treason,  seize  and  con- 
fiscate the  property  of  rebels,  &c,  which  not  only  provides 
for  the  emancipation  of  his  slaves,  upon  the  conviction  of 
the  traitor,  but  enacts  further,  that  all  slaves  of  pereoiiB 
engaged  in  the  rebellion,  or  who  give  aid  and  comfcxt 
thereto,  escaping  from  such  persons  and  taking  refuge  within 
tiie  lines  of  the  army,  and  all  slaves  captured  from  such  per- 
sons, or  deserted  by  them  and  coming  under  the  control  of 
the  Government;  and  all  slaves  of  such  persons  found  or 
being  within  any  place  occupied  by  rebel  forces  and  after- 
wards occupied  by  the  forces  of  the  United  States,  shall  be 
deemed  captives  of  war,  and  forever  free  from  their  servi- 
tude. If  there  may  be  some  doubts  respecting  the  Constitu- 
tionality of  all  portions  of  this  enactment,  it  is  much  more 
firee  from  Constitutional  difficulties  than  a  proclamation,  as  a 
measure  of  confiscation.  Moreover,  the  emancipation  of  tiie 
proclamation  is,  as  your  inquiries  imply,  to  be  of  the  slaves 
of  the  loyal,  as  well  as  the  disloyal.  It  is  not  to  be  sus- 
tained, therefore,  as  an  act  of  confiscation. 

Others  are  of  opinion  that  the  President,  as  Commander- 
in-chief,  may  direct  that  wherever  the  army  goes,  and  over- 
comes the  power  of  the  rebels,  the  slaves  shall  be  free ;  and 
they  construe  the  proclamation  as  meaning  no  more  than 
that ;  because,  so  far  as  the  power  of  the  master  is  not  over- 
come, it  is  clear  that  there  can  be  no  emancipation. 

I  have  no  doubt  that  where  the  army  carries  successful 
warfare,  there  martial  law — the  law  of  force  —  b,  for  the 
time  being,  the  governing  power  for  all  the  purposes  of  the 
war ;  and  as  the  liberation  of  the  slaves  —  so  far  as  that  lib- 
eration is  then  and  there  a  practical  subversion  of  the  power 
of  the  master  —  may  weaken  the  power  of  the  rebellion,  it 
may  be  regarded  as  one  of  the  means  of  carrying  on  the  war. 
The  slave  may  be  required  to  perform  labor  and  service,  in 
any  of  the  warlike  operations  for  the  suppression  of  the  rebel- 
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lion.  The  power  and  control  of  the  master  over  the  slave 
may  thus  be  broken,  for  the  time  being,  and  the  relation  of 
master  and  slave  is  thereby  suspended.  This  is  by  the 
legitimate  effect  of  martial  law  —  the  law  of  force  —  which 
snpers'edes  the  mimicipal  law  of  the  State.  Now  if  the 
slave  avails  himself  of  this  subversion  of  the  power  and 
control  of  the  master  —  of  this  severance  for  the  time  being 
of  the  relation  of  master  and  slave  —  and  departs  without 
the  limits  where  slavery  is  admitted,  he  will  secure  the  per- 
manence of  his  freedon),  because,  as  I  maintain,  he  cannot 
afterwards  be  claimed  and  returned  under  the  fugitive  slave 
clause  of  the  Constitution  and  the  laws  of  Congress.  He 
acquired  liberty,  practically,  without  becoming  a  fugitive. 
He  is  not  a  fugitive  if  he  avails  himself  of  that  liberty  to  go 
where  he  pleases,  and  so  he  cannot  be  sent  back  as  a  fugi- 
tive  on  the  suppression  of  the  rebellion.  So  also  if  the  Gov- 
ernment, during  the  time  when  the  law  of  force  is  the  goy- 
erning  power,  removes  him  from  the  limits  where  the  muni- 
cipal law  requires  his  servitude. 

Upon  the  same  principle,  I  do  not  doubt  that  the  Presi- 
dent, as  Commander-in-chief,  or  a  commanding  general  in 
tlie  field,  may,  in  the  lawful  exercise  of  hostilities,  for  the 
purpose  of  weakening  the  enemy,  invite  the  slaves  to  come 
within  the  lines  of  the  army,  and  assure  them  of  protection, 
which  may  be  made  effectual  by  their  removal  beyond  the 
subsequent  operation  of  the  municipal  law. 

A  commander  may  invite  all  persons  within  the  hostile 
lines  to  come  within  his  camp,  and  to  bring  with  them  what-' 
ever  gives  strength  to  the  enemy.  And  in  regard  to  all 
slaves  who  should  comply  with  such  a  call,  the  relation  of 
master  and  slave  would  be  actually  severed,  when  they  come 
within  the  limits  where  the  law  of  force,  adverse  to  the  ser- 
vitude under  such  circumstances,  is  the  governing  power. 
Coming  within  the  lines  under  such  a  lawful  exercise  of 
military  power,  they  could  not  be  deemed  fugitives,  within 
the  meaning  of  the  Constitution ;  but  would  stand  in  the 
same  category  with  slaves,  brought  within  its  limits  by  the 
march  of  the  army.  There  might  be  a  question,  in  both 
cases,  whether  loyal  masters  were  not  entitled  to  indemnity. 
That  need  not  be  settled  at  this  time. 
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But  all  this  has  no  tendency  to  sustain'  the  proclamatKm. 
Military  occupation  —  martial  law  —  the  law  of  the  foice 
exerted  by  the  army  —  only  suspends  the  municipal  law  for 
the  time  being.  It  does  not  subvert  it  permanently.  Neither 
the  commander  of  the  army  in  the  field,  nor  the  Presidenti 
can  give  to  martial  law  any  such  extension,  that  it  will  sub- 
vert the  municipal  law,  except  so  far  as  there  has  been,  not 
,  merely  a  suspension,  but  an  actual  change  in  the  existing 
state  of  things,  by  the  operations  of  the  war.  It  is  not  in 
the  nature  of  martial  law  to  provide  rules,  prospectivdy,  for 
governing  the  rights  and  duties  of  persons  after  itself  shall 
have  ceased  to  exist  What  it  has  ch&nged,  is,  of  conrsei 
subject  to  the  change,  as  far  as  it  goes.  What  it  has  not 
changed,  it  cannot  regulate  for  the  future  after  it  ceases. 
The  law  of  force  operates  so  long  as  the  actual  military 
force  sustains  it,  but  no  longer.  This  is  readily  illustrated. 
The  army,  in  the  course  of  its  march,  occupies  the  land  of 
an  individual,  and  the  officers  take  possession  of  his  honse, 
and  are  not  trespassers.  They  take  his  crops  and  consnme 
them,  and  are  not  trespassers.  No  action  will  lie  against 
them  at  the  time,  or  afterwards.  He  may,  or  may  not,  have 
a  claim  upon  the  Government  for  indemnity.  When  they 
remove,  he  cannot,  of  course,  regain  his  crops  which  have 
been  consumed,  but  the  commanding  officer  has  acquired  no 
title  to  his  house  or  farm,  nor  any  right  to  regulate  his  occu- 
pancy or  power  over  that  property,  which  thus  remains, 
after  the  war  is  over.  His  right  to  occupy  and  use  was  sus- 
pended by  the  war,  and  by  the  law  of  the  force  which  drove 
him  out;  but  it  was  only  suspended,  and  he  enters  and 
holds  under  bis  old  title.  So  it  is  with  the  crops  not  con- 
sumed, and  with  his  furniture.  So  it  may  be  with  his 
slaves,  who  have  been  liberated  from  his  control  for  the  time 
being,  and  have  been  under  the  control  of  the  military 
power ;  if  they  remain  and  give  the  master  an  opportunity 
to  assert  his  old  title. 

This  is  all  the  emancipation  which  can  be  had  in  the 
course  of  the  war ;  and  if  I  could  read  the  proclamation  as 
extending  no  farther  than  such  emancipation,  I  should  have 
no  controversy  with  any  one  who  supported  it  The  oppor- 
tunity to  secure  freedom  in  this  way  was,  I  think,  substan- 
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tially  provided  for  before  the  proclamation,  by  orders  direct- 
ing  military  commanders  not  to  return  slaves  who  came 
within  their  lines.  No  proclamation  was  necessary  for  that 
purpose ;  but  an  additional  order  for  their  removal,  so  that 
they  would  be  beyond  the  future  control  of  their  masters, 
might  have  been  but  an  act  of  justice  to  them,  especially  if 
they  had  been  actively  engaged  in  aiding  the  prosecution  of 
the  hostilities  on  our  part  Ji  successful  warfare  would, 
upon  these  principles,  make  the  emancipation  one  of  large 
measure,  sufficient  to  satisfy  reasonable  men.  Taken  in 
connection  with  the  restriction  of  slavery  in  the  territories,  it 
would  probably  give  a  death-blow  to  slavery. 

But  those  who  have  so  vigorously  urged  ^^  the  adoption  of 
a  policy"  and  the  issue  of  a  "proclamation  of  emancipation," 
do  not  consider  this  the  limit  of  the  emancipation  which  is 
to  be  effected  by  it  I  understand  that  you  give  it  a  much 
Inroader  scope,  as  I  believe  you  are  authorized  to  do..  You 
say  that  it  threatens  the  people  in  each  rebel  State  <'  with 
the  emancipation  of  all  their  slaves  "  and  speak  of  "  the  day 
when  every  slave  under  the  rebel  power  shall  be  (so  far  as 
our  Government  is  concerned)  irrevocably  free ;,"  and  it  is, 
doubtless,  for  this  reason  that  you  call  it  "  the  great  procla- 
mation." It  is,  of  course,  to  give  freedom  after  the  return  of 
peace,  {if  it  does  not  prevent  our  arms  from  being  victorious,) 
to  slaves  who  have  never  been  vrithin  our  power  dufing  the 
war  J  —  to  slaves  in  the  interior,  who  may  never  have  heard 
of  the  proclamation, — to  slaves  where- martial  law  never  bad 
an  existence, — to  slaves  who,  during  all  the  war,  and  up  to  the 
return  of  peace,  were  as  perfectly  and  as  peaceably  under  the 
full  control  of  their  masters  as  they  were-  before  the  war 
commenced  ;  and  who,  during  the  war,  had  been  engaged  in 
the  same  services  which  they  had  performed  before  war  ex- 
isted ;  and  it  pledges  the  military  and  executive  power  to 
maintain  the  freedom  thus  bestowed.  It  is  to  opemte  there- 
fore as  a  decree^  or  law,  for  the  emancipation  of  probably  half, 
perhaps  more,  of  the  slaves  in  the  States  designated,  not  as 
u  punishment  of  rebels,  for  it  operates  on  friends  also,  —  not 
bcMcause  martial  law  ever  reached  them,  —  not  because  there 
Vras  in  fact  any  subversion  of  the  power  and  control  of  the 
Knaster  during  the  war,  —  and  not  because  such  emancipation 
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was  necessary  to  the  prosecution  and  saccess  of  the  war ; 
for  the  fact  that  they  remain  in  slavery  until  the  niilitaiy 
operations  have  ceased,  completely  negatives  any  such  ^  mil- 
itary necessity."  The  military  necessity  upon  which  you 
and  others  rely  to  sustain  the  proclamation,  —  and  under  the 
guise  of  which  you  and  they  are  willing  to  suirend^  all  the 
liberties  of  the  freemen  of  the  United  States,  and  to  subject 
them  to  a  most  absolute  military  despotism,  in  order  to  sub- 
serve your  favorite  project  of  giving  freedom  to  all  the  slaves, 
—  is  thus  shown  to  be  either  a  careless  or  ignorant  assump- 
tion, or  a  mere  excuse,  perhaps  a  hollow  pretence,  in  some 
instances  I  fear  a  wicked  subterfuge ;  —  by  which  those  who 
contend  that  the  President  may  do  anything  which  is  required 
by  the  military  necessity, — and  that  he  is  the  sole  judge  when 
the  necessity  erists,  and  what  it  requires,  —  hope  to  accom- 
plish an  unconstitutional  purpose,  at  the  risk  of  a  final  dis- 
ruption of  the  Union  and  ^he  formation  of  several  Confedera- 
cies. Professor  Patterson,  of  Dartmouth  College,  in  a  recent 
speech,  accepting  a  Congressional  nomination,  pledged  him- 
self ^  to  support,  unconditionally,"  ''  everif  military  necessity 
to  which  the  constituted  authorities  may  deem  it  proper  to  re- 
sortj  to  crush  the  rebellion."  That  expresses  the  character 
of  the  thing  with  admirable  precision.  The  Professor  under^ 
stands  it  perfectly.  The  military  necessity  to  proclaim  the 
emancipation  of  all  the  slaves  is  not  one  which  the  rebellion 
and  the  progress  of  the  war  have  thrust  upon  the  Govern- 
ment, requiring  the  measure  for  the  public  safety ;  but  it  is,  em- 
phatically, a  necessity  to  which  the  constituted  authorities  have 
deemed  it  proper  to  resort  It  is  not  a  necessity  which  has 
pressed  itself  upon  them,  but  one  which  they  have  sought  out, 
and  are  endeavoring  to  press  into  t^ieir  service.  It  is,  liter- 
ally, a  necessity  which  ^^  knows  no  law."  This  is  the  first 
time,  perhaps,  in  which  a  '*  necessity  "  has  been  drafted  into 
service,  but  we  read  of  those  who,  in  other  times,  ^have 
sought  out  many  inventions." 

And  now  for  your  argument  in  support  of  the  power  to 
emancipate  the  slaves,  which  you  base  upon  the  fact  that 
the  President  may  do  certain  other  things  in  time  of  war. 
The  fact  that  this  emancipation  by  means  of  the  proclama- 
tion is  to  operate  in  a  great  measure  at  the  close  of  the  war. 
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shows  the  wide  and  almost  entire  difference  between  this 
exercise  of  power,  and  its  exercise  in  those  cases  which  you 
put  by  way  of  illustration  and  argument,  in  the  above  ex- 
tracts; in  each  of  which,  respectively,  the  power  to  destroy 
and  the  power  to  seize  and  take,  is  a  power  to  act  during 
the  war,  and  one  which  cannot  lawfully  be  exercised  after 
the  cessation  of  hostilities,  even  upon  an  order  issued  prior 
to  that  time.  The  President  may  "  bombard  cities,"  "  burn 
villages,"  and  ^  mow  down  regiments  of  men  in  battle,"  in 
the  actual  prosecution  of  a  war ;  but  he  can  do  none  of  those 
things,  nor  order  that  they  shall  be  done,  at  the  dose  of  the 
war.  He,  or  a  military  commander,  may  seize  private  prop- 
erty, when  needed  for  military  purposes,  while  the  war  lasts ; 
he  may  ^  take  cotton,  provisions,  forage,  horses,  and  all  sorts 
of  cattle,  from  the  loyal  as  well  as  the  disloyal,"  if  the  neces- 
sity of  the  hour  require  it,  in  the  prosecution  of  the  cam- 
paign ;  but  he  cannot  perpetuate  da  necessity  so  to  seize  and 
take  after  the  war  is  over,  even  by  an  order  issued  before  its 
termination.  Perhaps  the  military  authorities  may  seize  and 
take  provisions,  &c.,  to  supply  the  necessities  of  the  army, 
after  the  close  of  the  war,  until  it  can  be  withdrawn ;  but 
the  proclamation  doe^  not  propose  to  emancipate  the  ne- 
groes, for  the  time  being,  to  supply  the  necessities  of  the 
soldiers.  Your  argument  is  a  very  perfect  non  sequUur. ' 
'  By  way  of  illustrating  your  own  views,  and  the  difference 
between  you  and  Dr.  Cheever, — who  I  understand  would 
have  the  proclamation  denounce  slavery  in  good  round  terms, 
as  well  as  exterminate  it,  —  you  refer  to  the  power  of  the 
Afayor  of  New  York,  undet  the  city  charter  and  acts  of 
the  Legislature,  to  blow  up  buildings  in  order  to  prevent  the 
spreading  of  fire.  Now  suppose  Mayor  Opdyke,  during  the 
time  that  a  fire  is  raging,  should  order  a  few  buildings  to  be 
blown  up  to  check  it ;  and  should  further  order,  that  as  soon 
as  the  fire  was  subdued,  a  few  squares  more  should  be  blown 
up,  by  way  of  preventing  the  possible  breaking  out  of  an- 
other fire,  at  some  indefinite  time  afterwards,  do  you  not 
think  that  the  people  would  "  blow  him  up^?  "  ^ 

I  give  your  "  common  sense  "  the  credit  of  perceiving,  by 
this  time,  that  you  have  been  talking,  very  oracularly,  about 
matters  respecting  which  you  are  profoundly  ignorant ;  and 


52  ooirsTrruTiONAL  law  asd 

that  you  have  thereupon  made  an  exhibition  of  yonradf 
cording  to  the  general  rule  in  such  cases  made  and  provided. 

The  prosecution  of  the  war  for  a  restoration  of  the  au- 
thority of  the  United  States,  under  the  ConstitotioD,  should 
command  the  undivided  support  of  the  whole  people  of  the 
loyal  States.  A  war  for  emancipation,  which  is  in  otber 
words  a  war  for  a  revolution,  cannot  be  supported,  as  smdi, 
by  those  who  have  sworn  to  support  the  Constitution,  cxhu- 
sistently  with  the  oaths  they  have  taken ;  and  if  it  is  placed 
on  that  basis,  there  must  be  divisions  at  the  North,  as  well 
as  between  the  North  and  South.  The  infamons.attempt  to 
charge  '^  disloyalty "  upon  all  who  do  not  support  the  proo 
lamation,  whatever  countenance  it  has  had  in  Senatc»ial 
speeches,  or  Fraternity  lectures,  or  ^'  Views  firom  a  Watch- 
tower,"  will  have  no  terrors  for  those  persons  wha,  faithful  to 
their  Constitutional  obligations,  are  attempting  to  avert  the 
ruin  which  is  impending  ^ver  us  if  we  do  not  abide  by  the 
Constitution. 

In  a  remaining  letter  I  will  show,  that  if  the  United  States 

had,  in  this  contest,  all  belligerent  rights,  and  the  President 

alone  had  the  right  to  make  war,  and  might  make  the  war 

one  of  conquest,  the  President  would  not,  even  in  that  case, 

have  a  Constitutional  power  to  emancipate  the  slaves,  in 

seceding  States,  by  a  proclamation. 

Yours,  &c.  • 

Cambridge,  Dec.  25, 1862. 


TO  THE  REV.  LEONARD  BACON,  D.  D. 

No.  6. 

Sir, —  It  will  not  b^  deemed  presumption,  I  think,  to  as- 
sume that  it  has  been  shown :  1.  That  the  United  States 
have  not  exercised  all  the  rights  of  a  belligerent  in  their  ef- 
forts to  suppress  the  rebellion,  notwithstanding  the  contest 
has  assumed  the  j)roportions  of  war,  and  cannot  do  so  with- 
out conceding  similar  rights  to  the  rebels ;  2.  That  the  Presi- 
dent has  not  alone  the  right  to  make  war ;  3.  That  in  the 
attempt  to  subdue  the  rebellion,  we  have  no  right  to  make  a 
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conquest  of  the  territory  included  in  the  seceding  States,  and 
that  we  cannot,  under  the  Constitution,  make  the  war  one  of 
conquest,  unless  we  admit  that  the  rebellion  has  severed 
those  States  from  the  Union,  so  that  they  are  to^be  regarded 
and  treated  as  foreign  States. 

In  addition  to  this,  it  has  been  proved  that  there  is  no 
^  military  necessity,"  and  can  be  no  such  necessity,  for  an 
emancipation  of  slaves  which  shall  take  effect  only  after  the 
war  is  over,  and  the  rebellion  subdued,  — that  a  great  propor- 
tion of  the  emancipation  proposed  by  the  proclamation  must 
be  of  that  character,  -«-  and  that  your  arguments  in  favor  of 
the  proclamation,  drawn  from  what  may  be  done  by  military 
power  in  the  prosecution  of  a  war,  wholly  fail  of  showing 
any  right  on  the  part  of  the  President  to  give  freedom  to  the 
slaves  by  a  mere  proclamation  for  that  purpose. 

I  propose  now  to  show,  that  even  if  the  United  States  had 
in  this  war  all  belligerent  rights, -v  if  the  President  alone  had 
the  right  to  make  war,  —  and  if  the  war  was  a  war  for  con- 
quest, the  President  would  have  no  right  to  emancipate  all 
the  slaves  by  proclamation,  or  in  any  other  mode. 

Assuming  the  truth  of  all  these  propositions,  the  President 
would  have  no  greater  power  of  emancipation  than  he  has  if 
the  war  is  regarded,  as  it  ought  to  be,  one  prosecuted  on  the 
part  of  the  United  States  to  suppress  the  rebellion,  and  to 
reestablish  the  authority  of  the  United  States,  in  active  ex- 
ercise, in  those  places  where  it  is  now  practically  inoperative 
by  reason  of  the  rebellion.  On  such  assumption,  the  war 
must  be  carried  on  according  to  the  general  principles  which 
regulate  war  between  two  independent  nations,  but  with  all 
Constitutional  limitations  to  determine  what  power  the  Presi- 
dent may  exercise  in  such  a  war. 

In  order  to  determine  whether  the  President  may  give 
freedom  to  the  slaves,  even  in  such  a  «war,  it  may  be  well  to 
examine  a  little  more  closely  the  nature  and  character  of  the 
act  by  which  the  emancipation  is  to  be  effected.  It  is  called 
a  ^^  proclamation,"  but  that  designation  does  not  serve  to  de- 
termine its  character. 

On  the  22d  of  September  the  President  proclaimed  and  de- 
clared that  on  the  1st  of  January,  1863, ''  all  persons  held  as 

slaves  in  any  State,  or  any  designated  part  of  a  State,  the 

6* 
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people  whereof  shall  then  be  in  rebellion  against  the  United 
States,  shall  be  then,  thenceforward,  and  forever  fiee,  and  the 
Execative  Government  of  the  United  States,  inclndiiig  the 
military  anc(  naval  anthority,  will  recognize  and  maintain  the 
freedom  of  such  persons."  The  forthcoming  proclamati<Hi 
is  to  designate  the  States  or  parts  of  States. 

The  emancipation  of  all  the  slaves  within  the  territoiy 
designated  is  to  result  from  these  acts,  whether  there  has  of 
has  not  been  any  practical  severance  of  the  relation  of  mas- 
ter and  slave  in  the  course  of  the  war.  The  proclamation  is 
of  itself  to  be  an  act  which  gives  freedom  to  all  the  slaves, 
whether  of  loyal  or  disloyal  masters,  not  only  during  the 
time  of  the  rebeUion,  but  ever  afterwards,  so  that  it  becomes 
legally  operative,  of  itself,  as  a  charter  of  freedom.  It  is  in- 
tended to  be  an  act  of  enfranchisement  that  the  slaves  may 
plead  hereafter  in  the  courts  of  justice,  if  necessary,  to  estab- 
lish their  right  to  freedom*  The  President  is  represented,  in 
a  recent  paragraph,  as  placing  it  on  that  ground;  and  as 
.saying  that  this  may  be  done  as  a  war  measure,  ^  but  not  as 
a  measure  issuing  from  the  bosom  of  philanthropy."  Snch 
is  substantially  your  doctrine.  The  enfranchisement  is  not 
to  result  from  the  operation  of  the  war  upon  the  slave,  by  an 
actual  subversion  of  the  power  of  the  master,  but  from  the 
proclamation  of  the  President,  subverting  the  power  of  the 
master.  In  other  words,  the  power  of  the  President,  exerted 
through  and  by  the  proclamation,  is,  of  itself,  propria  vigare^ 
to  give  freedom,  without  aid  from  anything  else,  —  without 
any  military  operation  connected  with  it,  —  but  by  the  mere 
force  of  the  President's  declaration  that  it  shall  be  so. 

Upon  what  constitutional  or  legal  principle  is  this  to  be 
sustained  ?  What  must  be  the  legal  character  of  this  act^ 
supposing  it  to  possess  any  legality  ? 

It  is  clear  that  it  is  not  a  lawful  act  of  the  President,  as 
the  chief  executive  magistrate  of  the  United  States.  Th^ 
Executive  department  possesses  no  such  power  to  deprive  a. 
citizen  of  his  property  held  under  the  laws  of  a  State.  Th^ 
chief  executive  magistrate  of  a  State  has  no  such  power.. 
If  Grovemor  Andrew  should  issue  his  proclamation  that  .th^ 
title  of  the  fifty-four  thousand  persons  who  voted  against^ 
him  at  the  last  election,  to  the  property  which  they  had 


UNCONSTITUTIONAL  DIVINITY.  66 

viously  possessed,  should,  from  the  date,  be  annulled,  and 
held  of  no  further  force  or  effect ;  and  that  any  person  who 
should  take  possession  of  any  of  the  goods  of  the  said 
^  guerillas  of  Jefferson  Davis,"  might  plead  his  proclamation 
in  defence  of  any  suit  which  should  be  brought  against  him 
therefor ;  the  courts  of  Massachusetts  would  have  no  diffi- 
culty in  disposing  of  his  proclamation.  But  he  has  just  as 
much  right  to  do  this,  as  an  act  of  Executive  power,  as 
President  Lincoln  has  to^do  an  act  of  a  similar  character. 
Such  a  change  of  title,  or  subversion  of  title,  is  not  within 
the  scope  of  Executive*  power. 

If  it  were  claimed  that  the  proclamation  was  in  the  nature 
of  a  judgment  or  decree  of  emancipation,  that  would  be  in 
its  nature  an  exercise  of  judicial  power.  But  the  President 
has  no  judicial  power  for  such  a  purpose. 

If  it  be  said  that  it  is  a  law  of  enfranchisement,  which  is 
doubtless  its  true  ch'hracter,  if  it  has  any  character,  it  is 
equally  clear  that  the  President  has  no  power  to  make  a  law. 
All  the  legislative  powers,  under  the  Constitution,  are  ex- 
pressly vested  in  Congress. 

So  far  as  I  am  aware,  it  is  not  contended  that  the  Presidenti 
as  President^  can  liberate  the  slaves. 

But  it  is  alleged  that  the  President,  as  Commander-in- 
chief,  may,  in  time  of  war,  liberate  the  slaves,  although  he 
may  pot  do  it  as  President,  by  virtue  of  his  powers  as  an 
executive  magistrate.  That,  I  think,  is  substantially  the 
position.  To  this  I  answer  that  the  act  of  emancipation,  so 
fegr  as  it  is  not  accomplished  by  the  war  itself,  but  depends 
solely  upon  the^  proclamation,  is,  in  its  character,  a  laWy  — 
that  it  is  in  its  nature  a  legislative  act,  and  that  the  objection 
already  stated  applies  in  full  force.  The  President  has,  as 
Commander-in-chief,  no  legislative  power.  The  emancipa- 
tion in  the  West  Indies,  by  Great  Britain,  was  by  Parlia- 
ment,—  in  the  District  of  Columbia,  by  Congress,  —  in  the 
Nprthern  States,  by  law  also. 

Again :  It  is  said,  that  although  the  President  cannot 
emancipate  by  a  law,  he  may  do  so  in  time  of  war  by  a  mili- 
tary order ;  and  it  \^ba  been  alleged  that  the  proclamation, 
although  not  in  form,  is,  in  effect,  a  military  order.  But  if  the 
emancipation  is  not  to  be  accomplished  by  the  operations  of 
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the  war  itself,  there  is  nothing  gained  to  the  argument  by  a 
change  of  name,  and  calling  the  proclamation  a  military 
order.  "  A  rose  by  any  other  name  would  smell  as  sweet;" 
and  a  skunk-cabbage,  by  any  other  name,  would  not  smell 
any  sweeter.  Calling  it  *<  a  military  order,"  under  the  war 
power,  does  not  even  make  it  a  measure  of  war,  if  it  is  to 
operate  of  itself,  —  of  its  own  force,  —  withoat  military  en- 
forcement ;  as  the  proclamation  must  be  designed  to  opei^ 
ate  in  all  cases  where  the  slaves  remain  under  the  control  of 
their  masters  until  the  close  of  the  war.  In  all  such  cases,  as 
has  been  said,  it  effects  nothing  for  the  purposes  of  the  war. 
So  far,  it  is  in  its  nature  and  effect  legislation,  just  as  much 
as  if  it  was  an  act  of  Congress,  passed  in  time  of  peace. 

But  let  us  test  this  in  another  mode.  Suppose  we  treat  it 
as  a  ''  military  order,"  by  the  Commander-in-chief,  and  lay 
out  of  consideration  your  admission  that  the  President's  pow- 
ers are  strictly  limited.  Take  the  strcfngest  case.  May  the 
Commander-in-chief,  in  a  foreign  war,  waged  for  the  purpose 
of  conquest,  by  a  military  order  which  will  take  effect  practi- 
cally at  the  close  of  the  war,  liberate  all  the  slaves  of  the 
enemy  who  have  remained  under  the  control  and  in  the  ser- 
vice of  their  masters  up  to  that  time  ? 

According  to  the  approved  usages  of  civilized  nations,  it 
is  not  in  the  power  of  the  Commander-in-chief  of  an  invad- 
ing army,  by  any  military  order,  to  change  the  laws  of  the 
country  invaded,  or  the  title  to  private  property  there,  not 
even  during  the  time  of  the  war ;  except  as  the  property 
comes  under  the  actual  control  of  the  military  force,  in  the 
manner  stated  in  my  last  letter.  Still  more  clear  must  it  be, 
that  he  could  not,  by  an  order  which  had  its  operation  after 
the  war  had  ceased,  change  the  existing  rights  of  property 
under  such  laws.  If  the  President,  in  a  war  with  Spain, 
should  take  the  field  as  generalissimo,  invade  Cuba,  and 
order  that  all  the  property  of  the  inhabitants  should  be  con- 
fiscated, and  become  the  property  of  the  United  States,  and 
the  slaves  be  emancipated ;  the  cession  of  Cuba,  at  the  dose 
of  the  war,  would  not  give  effect  to  the  order,  either  to  pass 
the  title  of  the  property,  or  to  emancipate  the  slaves  of  own- 
ers who  remained  in  full  possession  and  control  up  to  the 
close  of  the  war.     It  would  not  even  pass  the  title  of  real 
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estate  of  which  the  military  force  had  been  in  posaession. 
Personal  property  seized  and  carried  off  by  military  force 
during  the  war  might  not  be  recovered  back. 

I  am  aware  that  the  authority  of  Mr.  John  Quincy  Adams 
is  invoked  to  sustain  the  proposition,  that  where  a  country  is 
invaded,  "the  commandei's  of  both  armies  have  power  to 
emancipate  all  the  slaves  in  the  invaded  territory ; "  and 
these  words  of  his,  if  separated  from  the  context,  may  at 
first  appear  to  be  broad  enough  to  cover  the  proposition,  that 
the  mere  order  of  the  commander,  without  more,  will  operate 
as  €m  effectual  decree  of  emancipation.  But  that  would  be. 
preposterous.  K  the  British  commander  who  captured 
Washington,  in  the  war  of  1812,  had  proclaimed  the  eman- 
cipation of  all  the  slaves  in  the  United  States,  do  you  sup- 
pose it  could  have  been  pleaded  by  the  slaves  as  an  effectual 
emancipation,  or  that  any  right  of  the  masters  would  in  any 
way  have  been  affected  by  the  "  military  order,"  standing 
alone?  That  it  could  not  have  been  the  opinion  of  Mr. 
Adams,  that  such  order  would  have  any  legal  operation  be- 
yond its  actual  execution  by  the  military  force  —  by  martial 
law  —  seems  to  be  evident  from  the  context,  which  serves  to 
show  that  he  intended  to  say  merely,  that  the  commander, 
by  his  actual  military  operations,  might  emancipate  the 
slaves.  He  was  contending  sigainst  an  assumption  that 
Ck>ngress  had  no  authority  to  interfere  with  slavery  in  any 
way,  and  endeavoring  to  show  that  Congress  might,  in  cer- 
tain pases,  interfere  with  it,  both  for  and  against  In  the 
course  of  the  discussion,  speaking  of  the  war  power,  he 
said : — • 

"  When  your  country  is  actually  in  war,  whether  it  be  a  war  of  in- 
vasion or  a  war  of  insurrection,  Congress  has  power  to  carry  on  the 
war,  and  must  carry  it  en,  according  to  the  laws  of  war ;  and  by  the 
laws  of  war,  an  invaded  country  has  all  its  laws  and  municipal  insti- 
tutions swept  by  the  board,  and  martial  law  takes  the  place  of  them. 
This  power  in  (Congress  has,  perhaps,  never  been  called  into  exercise 
under  the  present  Constitution  of  the  United  States.  But  when  the 
laws  of  war  are  in  force,  what,  I  ask,  is  one  of  those  laws  ?  It  is 
this :  that  when  a  country  is  invaded,  and  two  hostile  armies  are  set 
in  martial  array,  the  commanders  of  both  armies  have  power  to  eman- 
cipate all  the  slaves  in  the  invaded  territory." 
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Now,  did  Mr.  Adams  mean  to  assert,  that  upon  the  mer^ 
invasion  of  a  country  all  the  laws  and  manicipal  institations 
of  that  country  were  swept  away;  —  that,  for  example,  apon 
the  invasion  of  the  United  States,  in  the  war  of  1812,  all  the 
laws  and  municipal  institutions  of  the  United  States  were 
swept  away,  and  martial  law  substituted  all  over  the  conn* 
try  ?  Most  assuredly,  not !  If  he  had,  the  assertion  liiroold 
have  shown  him  to  have  been  a  fit  subject  for  the  oocupancy 
of  a  madhouse.  What  he  meant  undoubtedly  was,  that  sa 
fiur  as  the  march  of  the  invading  army  extended, — so  fSeur  as 
the  law  of  force  became  the  governing  power, — the  laws 
and  the  municipal  institutions  of  the  invaded  country  were 
swept  away  for  the  time  being,  the  martial  law  of  the  in- 
vaders taking  the  pl^ce  of  them.  Even  this  would  not  be 
true  to  the  letter  ;  for  if  the  invaders  tlid  not  see  fit  to 
apply  their  force  to  shut  up  the  courts  of  justice,  those 
courts  might  still  sit  under  the  municipal  law;  suits  mighfc 
be  instituted,  which  did  not  involve  any  matter  connected 
with  the  hostilities;  and  valid  judgments  be  rendered  un- 
der the  municipal  law.  Probably  this  is  not  usually  per-* 
mitted,  where  there  is  actual  occupation  by  a  hostile  military^ 
force. 

If  Mr.  Adams's  remark,  in  relation  to  laws  and  municipal 
institutions,  had  this  limited  significance,  it  would  seem  thaft^ 
his  remark  relating  to  emancipation,  almost  in  juxtaposition^ 
with  the  other,  must  have  a  similar  limitation ;  and  thn^ 
limited  I  am  not  disposed  to  contest  it,  provided  the.  com-' 
mander  of  the  invading  force,  having  severed  the  relation  of 
master  and  slave,  carries  the  slave  beyond  the  power  of  the 
master.     Such  was  the  nature  of  other  cases,  which   have 
been  cited  to  support  the  broad  principle,  but  prove  nothing 
more  than  this  limited  operation  of  martial  law.     In  another 
part  of  the  same  speech  he  remarked :  "  I  say  that  military 
authority  takes,  for  the  timej  the  place  of  all  municipal  in- 
stitutions, slavery  among  the  rest." 

That  the  conquest  of  a  country  does  not  subvert  its  laws, 
or  the  rights  of  property,  until  the  conquering  State  sees  fit 
to  change  them,  may  be  shown  by  abundant  authorities.  A 
single  extract  from  Chancellor  Kent's  Commentaries,  will 
suffice  for  the  present  purpose. 
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^  It  is  a  settled  principle  in  the  law  and  usage  of  nations  that  the 
inhabitants  of  a  conquered  territory  change  their  allegiance,  and  their 
relation  to  their  former  sovereign  is  dissolved ;  but  their  relations  to 
each  other,  and  their  rights  of  property,  not  taken  from  them  bj  the 
orders  of  the  conqueror,  remain  undisturbed. .  The  cession  or  con- 
quest of  a  territory  does  not  affect  the  rights  of  property.  The  laws, 
usages,  and  municipal  regulations  in  force  at  the  time  of  the  conquest 
or  cession,  remain  in  force,  until  changed  hy  the  new  sovereign.  There 
is  no  doubt  of  the  power  of  the  sovereign  to  change  the  laws  of  a 
conquered  or  ceded  country,  unless  restrained  by  the  capitulation  or 
treaty  of  cession.  In  the  case  of  the  Canal  Appraisers  vs,  the  People, 
in  17  Wendell's  R.  587,  Chancellor  Walworth  declared  that,  in  the  case 
of  a  country  acquired  by  conquest,  no  formal  act  of  legislation  is  ne- 
cessary to  change  the  law ;  the  mere  will  of  the  conqueror  is  sutiicient. 
This  is  the  case  where  the  conqueror  is  in  possession  of  the  legislative 
as  well  as  the  executive  power;  and  until  a  nation  or  territory  is 
wholly  subdued,  the  conqueror  is  only  entitled,  by  the  usage  of  na- 
tions, to  hold  it  as  a  temporary  possession,  by  military  occupation 
until  the  final  issue  of  the  conquest  is  settled  by  treaty,  or  by  the  com- 
petent Constitutional  power.  The  principle  of  national  law,  as  de- 
clared by  the  courts  of  the  United  States,  is  that  conquest  does  not 
give  the  conqueror  plenum  dominium  et  utile"  1  Kent's  Com.  (6th 
ed.)  178,  note  b. 

I  have  omitted  the  references  to  several  books  of  authority 
cited  by  the  Chancellor  in  the  foregoing  extract  to  sustain 
his  positions. 

This  may  serve  for  the  present  to  show  that  even  in  the 
case  of  a  foreign  conquest,  the  President,  if  he  were  in  the 
field  as  Commander-in-chief,  could  not  by  a  military  order 
emancipate  the  slaves,  except  through  an  actual  severance  of 
the  control  of  the  master  connected  with  it.  He  would  not 
be  the  "  new  sovereign ''  and  has  no  power  of  legislation. 
What  is  thus  true  in  the  case  of  a  conquest  of  foreign  terri- 
tory must  be  -true,  much  more  clearly*,  if  possible,  where  the 
military  occupation  is  of  territory  within  the  Union  for  thf5 
purpose  of  suppressing  a  rebellion. 

I  had  intended  to  make  some  remarks  upon  your  distinc- 
tion between  "  emancipation  "  and  "  abolition,"  and  that  be- 
tween the  right  of  the  President  to  emancipate,  because  it 
will  be  the  <'  means  of  crushing  the  rebellion,"  and  a  want 
of  right  to  emancipate  because  '^  slavery  is  wrong;"  but  this 
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discussion  has  already  extended  much  beyond  the  limits 
which  I  anticipated  when  it  commenced,  and  I  am  not  dis- 
posed to  add  to  it  at  the  present  time. 

Trusting  that  in  the  next  of  your  "  Views  from  a  Watch- 
tower,"  you  will  not  see  that  laywers  and  their  logic  are  out 
of  place  in  the  discussion  of  questions  of  Ck)nstitutional 
law ;  and  that  your  vision  will  be  sufficiently  clear  to  enable 
you  to  "  avoid  the  conviction "  that  those  who  oppose  the 
proclamation,  '^  intend  nothing  else  — than  some  concession 
to  the  rebels,  which  shall  either  divide  the  Union,  or  subvert 
the  Constitution,"  and  "  are  now  willing  to  sacrifice  the 
Union  for  the  sate  of  saving  slavery ; "  — 

I  remain.  Yours,  &c. 
Cambridge,  Dec.  81, 1862. 


TO  THE  REV.  LEONARD  BACON,  D.  D. 

No.  7. 

Sir,  —  I  duly  received  your  note  in  "  The  Congregational- 
ist "  of  January  16th,  acknowledging  the  reqeipt  of  six  letters 
published  over  my  name  in  "The  Boston  Post,"  and  addressed 
personally  to  you;  in  which  you  say;  that  you  propose  to 
study  them  with  some  care,  and  express  a  hope  that  in  the 
next  number  of  "  The  New  Englander  "  you  may  be  able  to 
contribute  somewhat  to  the  elucidation  of  the  matters  which 
I  have  invited  you  to  discuss  with  me. 

I  shall  look  with  interest  for  the  results  of  that  study,  and 
of  your  farther  reflections  upon  the  subject,  more  especially 
as  I  am  told  that  "  The  New  York  Independent "  has  already 
informed  the  public,  in  anticipation  of  the  forthcoming  dis- 
cussion in  "  The  New  Englander,"  that  "  Dr.  Bacon  hits  hard 
and  cuts  deep."  ^ 

In  the  mean  time,  permit  me  to  commend  to  your  partic- 
ular attention  some  portions  of  my  fifth  letter,  in  which  I 
stated  the  differing  views  which  different  persons  took  of  the 
proclamation,  and  from  which  I  make  these  extracts  :  — 
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^  Others  are  of  opinion  that  the  President,  as  Commander-in-chief, 
may  direct  that  wherever  the  army  goes,  and  overcomes  the  power  of 
the  rebels,  the  slaves  shall  be  free ;  and  thej  construe  the  proclama- 
tion as  meaning  no  more  than  that ;  because,  so  far  as  the  power  of  the 
master  is  not  overcome,  it  is  clear  that  there  can  be  no  emancipation. 

"  I  have  no  doubt  that  where  the  armj  carries  successful  warfare, 
there  martial  law —  the  law  of  force —  is,  for  the  time  being,  the  gov- 
erning power  for  all  the  purposes  of  the  war ;  and  as  the  liberation  of  the 
slaves — so  far  as  that  liberation  is  then  and  there  a  practical  subver- 
sion of  the  power  of  the  master  —  may  weaken  the  power  of  the  re- 
bellion, it  maj  be  regarded  as  one  of  the  means  of  carrying  on  the 
war." 

^  Upon  the  same  principle,  I  do  not  doubt  that  the  President,  as 
Commander-in-chief,  or  a  commanding  general  in  the  field,  may,  in 
the  lawful  exercise  of  hostilities,  for  the  purpose  of  weakening  the 
enemy,  invite  the  slaves  to  come  within  the  lines  of  the  army,  and 
assure  them  of  protection,  which  may  be  made  effectual  by  their  re- 
moval beyond  the  subsequent  operation  of  the  municipal  law." 
««««««« 

'*  This  is  all  the  emancipation  which  can  be  had  in  the  course  of  the 
war ;  and  if  I  could  read  the  proclamation  as  extending  no  farther 
than  such  emancipation,  I  should  have  no  controversy  with  any  one 
who  supported  it  The  opportunity  to  secure  freedom  in  this  way, 
was,  I  think,  substantially  provided  for  before  the  proclamation,  by 
orders  directing  military  commanders  not  to  return  slaves  who  came 
within  their  lines." 

««««««« 

^  But  those  who  have  so  vigorously  urged  '  the  adoption  of  a  policy ' 

and  the  issue  of  a  'proclamation  of  emancipation,'  do  not  consider 

this  the  limit  of  the  emancipation  which  is  to  be  effected  by  it    I 

understand  that  you  give  it  a  much  broader  scope,  as  I  believe  you 

are  authorized  to  do.     You  say  that  it  threatens  the  people  in  each 

rebel  State  '  with  the  emancipation  of  all  their  slaves '  and  speak  of 

*  the  day  when  every  slave  under  the  rebel  power  shall  be  (so  far  as 

Our  Grovemment  is  concerned)  irrevocably  free ;  *  and  it  is,  doubtless 

for  this  reason  that  you  call  it  'the  great  proclamation.'    It  is,  of 

Course,  to  give  freedom  after  the  return  of  peace,  (if  it  does  not  prevent 

Oar  arms  from  being  victorious,)  to  slaves  who  have  never  been  toithin 

our  power  during  the  war** 

«  «        .     «  «  «  «  « 

"  It  is  to  operate  therefore  as  a  decree  or  law  for  the  emancipation 
c^f  probably  half,  perhaps  more,  of  the  slaves  in  the  States  designated, 
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not  as  a  puDishment  of  rebels,  for  it  operates  oo  friends  abo^  nol 
because  martial  law  ever  reached  them,  —  not  because  there  was  in 
fact  anj  subversion  of  the  power  and  control  of  the  master  during  the 
war,  —  and  not  because  such  emancipation  was  necessaiy  to  the  prose- 
cution and  success  of  the  war ;  for  the  fact  that  thej  remain  in  slaverj 
until  the  military  operations  have  ceased,  completely  negatives  any 
such  *  military  necessity.' " 

It  was  upon  the  last  constnietion,  as  its  obvious  intent  and 
meaning,  that  I  contended  that  it  was  a  usurpation  of  power, 
mischievous,  unwarrantable,  and  unconstitutionaL 

Now  I  have,  very  recently,  been  credibly  informed,  that 
Mr.  Secretary  Stanton  says  not  only  that  the  proclamation  is 
a  war  measure,  —  a  military  order, —  (that  was  said  in  the 
outset,)  but  that  its  effect  is  merely  to  give  freedom  to  the 
slaves  who  come  within  the  actual  power  of  our  army  during 
the  war ;  and  that  when  peace  comes  those  who  are  not  thus 
set  free  will  remain  as  slaves.  And  further,  that  if  the  people 
of  a  State  designated  in  the  proclamation  should  lay  down 
their  arms,  submit,  and  send  representatives  to  Congress,  the 
proclamation  would  have  no  effect  in  the  liberation  of  the 
slaves  there.  In  other  words,  the  Secretary  now  gives  to  it 
precisely  that  construction,  and  measure  of  emancipation,  of 
which  I  said,  "  if  I  could  read  the  proclamation  as  extending' 
no  farther  than  such  emancipation^  I  should  have  no  controversy 
with  any  one  who  supported  itP 

How  this  is,  you  can  probably  ascertain  by  application  at 
head-quarters.  Certain  it  is,  that  Republicans  begin  to  be 
quite  sure  that  this  is  all  that  was  ever  intended  by  the  proc- 
lamation, and  to  be  very  much  surprised  that  any  one  should 
construe  it  otherwise. 

One  thing,  which  I  shall  hope  to  learn  from  the  forthcom- 
ing "  New  Englander,"  is,  whether,  if  this  is  to  be  the  official 
interpretation  and  construction  of  this  document,  you  will 
still  regard  it  as  "  the  great  proclamation.^^  If  this  is  all  which 
is  meant  by  it,  the  axe  which  was  to  be  laid  unto  the  "  root  ^ 
of  the  rebellion  seems  to  have  lost  its  edge,  and  to  have  be- 
come no  better  than  any  other  poor  tool  for  Abolition  pur- 
poses. If  this  is  all  which  is  to  be  accomplished  by  the  proc- 
lamation, the  great  jubilee  of  emancipation,  in  Boston,  on 
the  first  of  January,  becomes  a  farce ;   and  a  qualifying  sap- 


UVOONSTXTUnONAL  DIYINITT.  63 

plement  must  be  added  to  the  haUelnjahs  which  ascended 
about  that  time,  in  various  quarters  (to  say  nothing  of  New 
Bedford)  on  the  allegation  that  freedom  had  been  bestowed 
on  three  millions  of  slaves. 

Iff  on  such  a  construction,  you  should  come  to  the  conclu- 
sion,  that  the  proclamation  is  a  very  small  matter  for  a  proc- 
lamation,  but  a  great  matter  of  humbug,  and  a  greater  mat- 
ter for  mischief,  I  may  be  inclined  to  agree  with  you. 

Yours,  &c. 
Cambridqe,  Feb.  16,  1863. 
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Abticlk  m.— reply  to  professor  PARKER. 

Boston  Post,  Nov.  29,  Dec.  8,  12,  20,  27, 1862— Jan.  3,  and 
Feb.  18, 1863.  [Letters  to  the  Rev.  Leonard  Bacon,  D.  D., 
New  Haven,  Conn.] 

To  THE  Hon.  Joel  Pabkeb,  LL.  D., 

Royal  Professor  of  Law  in  Harvard  Ck>llege,  Cambridge,  Mass. 

Snt, — K  the  seven  letters  whicli  you  have  addressed  to  me  in 
the  columns  of  a  Boston  newspaper,  had  been  digested  into  a 
pamphlet  addressed  directly  to  the  public,  I  might  have  criti- 
cized it  in  the  humble  capacity  of  a  reviewer  without  regard- 
ing the  debate  as  in  any  sense  a  personal  one  between  you  and 
me;  or  I  might  have  been  silent  without  seeming  to  confess 
that  your  strictures  on  a  newspaper  article  from  my  pen  are 
unanswerable,  or  to  deem  them  unworthy  of  notice.  But  your 
letters,  as  they  lie  before  me,  are  in  the  nature  of  a  challenge 
to  a  personal  debate.  Either  I  must  reply  to  them  in  my  own 
name,  or  I  must  be  entirely  "silent ;  and  if  I  am  silent  after 
such  a  challenge,  that  will  of  (iourse  be  construed  as  meaning 
either  that  I  have  no  respectful  opinion  of  your  letters,  or  that 
I  dare  not  attempt  a  reply.  The  conductors  of  the  New 
£nglander  have  therefore  conceded  to  me  the  privilege  of 
answering  your  letters  by  a  review  in  the  form  of  a  letter 
to  their  author. 

When  I  speak  of  a  personal  debate,  I  do  not  use  that  word 
**  personal "  as  implying  any  departure  from  the  niles  of  con- 
troversial courtesy.  I  do  not  complain  of  your  letters  in  that 
respect ;  nor  do  I  intend  that  you  shall  have  any  reason  to 
complain  of  my  answer.  Yet  I  may  be  allowed  to  say,  at  the 
outset,  that  you  are,  and  I  am  not,  a  professional  lawyer ;  that 
having  held  a  high  judicial  office,  and  being  now  a  Pro- 
fessor in  the  Law  School  of  Harvard  College,  you  have  attain- 
ed an  enviable  eminence  in  your  profession ;  and  that  there- 
fore your  opinions  on  the  main  question  which  you  have  chal- 
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lenged  me  to  debate  with  you,  may  be  expected  to  have  with 
at  least  a  large  part  of  the  public,  an  authority  which  mine 
cannot  have.  It  gives  me  pleasure  to  say  farther,  that  unless 
I  am  misinformed,  you  have  done  yourself  honor,  both  as  a 
lawyer  and  as  a  citizen,  by  repudiating  the  gross  iniquity  and 
chicanery  of  the  Dred  Scott  decision,  and  all  the  policy  of 
President  Buchanan's  administration  in  regard  to  slavery; 
that  you  have  been  uncompromisingly  opposed  to  the  exten- 
sion of  slavery  and  to  its  existence  in  any  territory  of  the 
Union ;  and  that  your  opposition  to  President  Lincoln's  ad- 
ministration began  in  an  unfortunate  attempt  so  lately  as  last 
autumn  to  organize  a  party  in  Massachusetts,  which  should 
at  once  sustain  the  President  and  defeat  the  reelection  of  Sena- 
tor Sumner.  There  are  disloyal  men  in  the  loyal  states — men 
whose  sympathies  are  with  the  rebellion  more  than  with  the 
government — men  who  hold  that  the  moral  and  political 
opposition  to  slavery  which  characterizes  the  free-labor  states 
is  opposition  to  the  Constitution  and  the  Union,  and  that  there- 
fore the  rebellion  is  justifiable,  and  the  war  on  our  part  a 
crime — men  who  seem  to  have  hardly  any  other  conception  of 
the  Constitution  than  that  it  was  instituted  for  the  purpose  of 
guaranteeing  and  nationalizing  the  institution  of  African 
slavery.  Having  no  respect  for  these  men,  or  for  any  of  them, 
high  or  low  in  position,  I  am  happy  to  be  assured  that  you  are 
not  one  of  them. 

Without  farther  preface,  I  proceed  to  the  questions  which 
you  have  invited  me  to  discuss  with  you. 

The  first  of  these  questions,  you  will  allow  me  to  say,  re- 
quires a  more  accurate  statement  than  you  have  given.  Your 
statement  of  the  question  is  such — or  rather,  your  various 
statements  are  so  discordant — that  I  am  at  a  loss  to  know 
whether  there  is  really  any  disagreement  between  us  about  it, 
or  what  the  proposition  is  which  one  of  us  maintains  and  the 
other  denies.  You  begin  with  the  announcement  that  you 
have  undertaken  to  perform  "  a  duty  which  some  one  owes  to 
the  profession  of  the  law  and  to  the  community  generally ;" 
.and  you  describe  the  duty  in  these  words : — 
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"  It  is  the  duty  of  Tindicating  tho  right  of  the  gentlemen  of  the  Bar  to  form 
their  opinionB  upon  legal  subjects,  and  especially  upon  the  construction  of  the 
Coofltitution  of  the  United  States,  and  to  express  those  opinions  in  any  manner 
eoiuiistent  'with  due  courtesy  to  others,  without  being  subjected  to  censure,  sneers, 
abuse,  and  vituperation,  by  a  class  of  clergymen  who  assume  to  know  more  of 
constitutional  law  than  the  tribunals  and  officers  created  and  constituted  for  the 
purpose  of  discussing  and  determining  legal  questions." 

I8  this  yonr  statement  of  the  point  on  wliicli  you  expect  me 
to  join  issue  with  you  ?  If  so,  there  is  no  dispute  between  us. 
The  right  which  you  have  undertaken  to  assert  for  "  the  gen 
tiemcn  of  the  Bar "  is  clieerfully  conceded ;  and  if  the  right 
needs  to  be  vindicated,  I  am  as  ready  as  you  are  to  vindicate 
it  against  all  comers.  As  for  the  "  class  of  clerg^Tnen  who 
assume  to  know  more  of  constitutional  law  than  the  tribunals 
and  officers  created  and  constituted  for  the  purpose  of  discuss- 
ing and  determining  legal  questions,"  I  am  not  of  them,  nor 
will  I  undertake  to  defend  them. 

After  expatiating  a  little  on  this  statement,  you  put  the  ques- 
tion in  a  somewhat  different  way : — "  If  the  clergy  really  have 
the  best  set  of  tntUs  by  which  to  determine  our  constitutional 
rights  and  duties."  Allow  me  to  say  that  on  this  question  I 
have  no  dispute  with  you.  I  have  never  pretended  that  cler- 
gymen, whose  professional  business  is  to  expound  the  docu- 
ments of  our  religion,  have  any  better  rules,  or  any  other  rules, 
for  the  interpretation  of  documents,  than  the  rules  which  are 
prescribed  to  your  profession  for  the  interpretation  of  written 
laws  and  constitutions.  What  other  clergymen  may  have 
said  or  implied,  is  no  concern  of  mine,  inasmuch  as  I  have 
never  made  myself  responsible  for  them.  Should  you  be  able 
to  discover  a  clergyman  who  says  that  the  "  clergy"  have  other 
and  better  rules  of  interpretation  than  those  which  are  recog- 
nized in  your  profession,  I  shall  accept  the  fact  as  proof  of 
what  needs  no  proof,  namely,  tliat  every  profession  has  its 
blunderers. 

Looking  a  little  further,  I  find  still  another  statement  of  the 
question.  After  admitting  "that  among  the  lawyers  them- 
selves there  is  a  difference  of  opinion  upon  various  questions  of 
constitutional  law,"  you  say, — 

"  But  that  is  not  at  aU  material  to  the  present  inquiry,  which  has  no  referenca 
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to  the  difTerenccs  of  coQstraction  by  different  lawyers,  but  is  tehether  dtr^jfmtn 
art  entitled  to  pa»9  final  judgment,  and  overrule  any  and  all  lawyers  with  whom 
tliey  differ  on  such  subjects.** 

Do  yon  really  tliink,  my  dear  Sir,  that  this  is  the  question 
between  von  and  me  ?  When  von  made  that  statement  of  the 
qnestion,  did  yon  mean  to  pretend  that,  either  explicitly  or  by 
any  implication,  I  have  claimed  in  behalf  of  elei^niien  the 
right  *'*'\.o'pf\s>^jinal  judgment'^'^  on  questions  of  constitutional 
law?  Bnt  what  else  conld  von  mean,  if  vou  considered  at  all 
the  force  of  the  words  yon  were  writing  ?  Surely  you  must 
have  had  a  very  contemptuous  opinion  of  my  nnderstandingy 
if  vou  thouficht  that,  bv  anv  artifice,  I  conld  be  induced  to  dis- 
cuss  such  a  question  with  vou  or  with  anvbodv  else. 

The  occasion  on  which  you  have  challenged  me  to  this  de- 
bate, was  an  article  which  was  published  in  the  Congrega- 
tionalist  of  October  31st,  and  which  the  editor  of  that  journal 
took  the  liberty  of  announcing  as  mine.  In  that  article  not 
one  word  was  said  concerning  the  rights  or  prerogatives  of 
clerffvmen — ^not  one  word  having'  the  remotest  allusion  to  the 
clerical  profession.  I  wrote  not  as  a  clergyman  but  anony- 
mously, and  the  mention  of  my  name  by  the  editor  was  neith- 
er intended  by  me  nor  expecteil.  How  is  it,  then,  that  you 
undertake  to  raise  upon  that  article  an  issue  l)etween  the 
clerical  profession  and  the  legal?  I  respectfully  deny  your 
riglit  to  demand  that  I  shall  defend  any  proposition  for  which 
I  have  not  made  myself  directly  or  indirectly  responsible,  or 
shall  discuss  with  you  in  this  public  manner  any  question  not 
germane  to  the  matter  of  that  article. 

For  the  sake  of  showing  more  distinctly  how  wide  of  the 
mark  your  aim  is,  let  me  ask  you  to  read  again,  and  to  read 
more  calmly  and  accurately  than  you  seem  to  have  done,  all 
that  portion  of  my  newspaper  article  which  can  be  regarded  as 
having  any  relation  to  this  first  question,  whatever  it  may  be. 
The  President's  "  great  proclamation  "  of  Sei)tember  22d,  was 
the  subject  on  which  I  ventured  to  otfer  some  observations 
from  my  own  point  of  view.  Alter  showing  Jirst  that  tlie 
President  had  not  been  coerced  into  that  great  measure,  against 
liis   own  judgment,   by  the    importunity  of  self-constituted 
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adviBers ;  secondly ^  tliat  the  necessity  for  it  had  become,  in  my 
view,  obvionB  to  all  who  care  more  for  the  Constitution  and 
the  Union  than  for  slavery;  and,  thirdly^  that  tlie  proclama- 
tion marks  a  definite  stage  in  the  progress  of  the  war,  I 
touched  another  topic  in  these  words  : — 

"  Concerning  tho  constitutional  power  of  the  President  to  issnc  such  a  procla- 
mation, I  have  no  shadow  of  a  donbt.  I  am  aware  that  some  lawyers  have 
undertaken  to  argue  from  the  Constitution,  against  the  right  of  tho  President  to 
do  what  he  has  done  in  this  respect.  But  though  a  hundred  lawyers  should  un- 
dertake to  convince  me  that  the  gOYcrnment  is  restrained  by  the  Constitution 
from  defending  its  own  existence  in  a  civil  war,  or  that  there  is  any  one  of  the 
right!  of  a  belligerent  which  it  may  not  exercise  in  the  territory  of  a  state  which 
has  rejected  the  Constitution,  and  made  war  upon  the  Union,  they  can  never  im- 
pose that  absurdity  upon  me,  nor  upon  any  man  who  is  not  willing  to  abnegate 
his  own  common  sense  in  favor  of  somebody  else's  professional  sense.  I  have  a 
great  respect  for  lawyers  in  their  place,  but  I  must  be  permitted  to  remember 
that  lawyership  is  not  the  same  thing  with  statesmanship ;  and  to  insist  that  tho 
Constitution  of  the  United  States,  like  the  Bible,  is  to  be  interpreted  by  the  com- 
mon sense  of  the  people.  I  find  that  the  inaugural  oath  of  the  President,  as  pre- 
scribed in  that  document,  binds  him  to  the  duty,  not  inerely  of  supporting,  like 
an  other  officers  of  government,  but  of  preserving,  protecting,  and  defending  the 
Constitution,  to  the  best  of  his  ability.  I  find  that  the  Constitution,  in  order  that 
he  may  perform  his  oath,  makes  him  '*  Commander-in-chief  of  the  army  and 
navy."  £  find  that  though  Congress  has  the  right  to  declare  war,  the  President 
alone  has  the  right  to  make  war.  To  my  common  sense,  the  right  and  the  duty 
to  make  war  against  the  enemies  of  the  United  States,  be  they  foreigners  or 
rebels,  involves,  or  rather  u  the  right  and  the  duty  of  conquering  and  crushing 
them  by  erery  legitimate  method  of  war.  Has  the  President  a  right  by  the  Con- 
stitution, and  is  it  his  duty,  to  wage  war  in  South  Carolina — has  he  a  right,  and 
is  it  his  duty  to  bombard  cities,  to  burn  villages,  to  cut  down  groves  and  forests, 
to  obstruct  harbors,  to  turn  rivers  from  their  channels,  and  to  mow  down  regi- 
ments of  men  in  battle,  when  these  measures  arc  necessary  to  a  speedy  and  thor- 
ough conquest — has  he  a  right  to  do  all  this  in  defiance  of  the  only  government 
and  laws  now  existing  in  that  state— and  has  ho  not  a  right  to  proclaim  that, 
after  a  certain  day,  unless  the  people  of  that  state  shall  in  the  meantime  reestab- 
lish a  state  government  under  the  Federal  Constitution,  no  distinction  shall  be 
recognized  among  them  but  the  distinction  between  friends  and  enemies  of  the 
United  States,  and  that  every  friend,  whatever  his  former  condition,  shall  be  re- 
oogmzed  and  protected  as  a  freeman  ?  Shame  on  the  law-logic  which  undertakes 
to  mystify  our  common  sense !  Admit  that  slaves  are  property,  (though  the  Con- 
stitution docs  not  know  them  in  any  other  character  than  that  of  *  persons '), 
what  then?  Is  there  any  preeminent  sacredness  in  that  particular  kind  of 
property?  If  the  President,  or  a  military  commander,  acting  by  his  authority, 
ulay  seize  private  property,  when  needed  for  military  purposes— if  he  may  take 
cotton,  provisions,  forage,  horses,  and  all  sorts  of  cattle,  from  the  loyal  as  well  as 
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the  disloyal — ^ving  to  loyal  owners  an  assurance  of  indemnity  hereafter;  may 
he  not  also  take  this  property  with  a  like  assurance  of  indemnity  to  loyal  owners? 
And  if  the  conversion  of  all  that  property  from  ])rirate  ownership  to  the  use  and 
service  of  the  United  States,  b\'  a  proclamation  of  freedom  to  the  slaves,  is  neces- 
sary, OS  a  means  of  crushing  the  enemy,  then  that  is  just  the  thing  which  he  mint 
do,  or  violate  his  oath  to  *  preserve,  protect,  and  defend  the  Constitation  of  the 
Unitetl  States.*" 

What  tlien  is  ray  offense?  It  is  not  that  I  have  denied  "  the 
right  of  the  gentlemen  of  the  Bar  to  fonn  their  opinions  upon 
legal  subjects,  and  especially  upon  the  Constitution  of  the 
United  States,  and  to  express  their  opinion  in  any  manner  consifl- 
tent  with  due  courtesy  to  others."'  It  is  not  that  in  behalf  of 
the  clergy,  or  as  a  clergyman,  I  have  pretended  to  have  a  bet- 
ter "set  of  rules  by  which  to  dctennine  our  constitutional 
rights  and  duties  '■  than  lawyers  have.  It  is  not  that  I  have 
claimed  for  the  clergy  the  prerogative  of  "  passing  Jinal  judg- 
ment "  on  questions  of  constitutional  interpretation.  Not  I, 
but  you,  have  brought  into  this  discussion  the  suggestion  that 
I  am  a  clergyman."  Surely  you  need  not  be  told  that  in  rela- 
tion to  iiny  question  of  jurisprudence  to  be  decided  by  a  conrty 
you  are  the  professional  clericus^  and  I  am  simply  a  layman. 
All  my  offense  is,  that  being  in  the  language  of  your  profession 
a  layman,  I  have  claimed  for  myself,  in  common  with  all  citi- 
zens, the  right  of  private  judgment  concerning  the  meaning  of 
the  Constitution,  and  that,  in  exercising  my  right  of  private 
judgment,  I  have  dared  to  reject  the  opinion,  not  of  all  law- 
yers, but  of  '^some  lawyers,"  conceniing  the  powers  which  the 
Constitution  permits  the  President  to  wield  against  the  ene- 
mies of  the  United  States.  Tlie  study  and  practice  of  your 
profession  tends,  or  should  tend,  to  exactness  in  the  statement 
of  a  disputed  proposition  or  (piestion.  If  a  student  in  your 
office,  being  entrusted  with  the  task  of  drawing  a  declaration 
for  the  plaintiff  or  a  plea  for  the  dctendant  in  a  civil  action, 
should  miss  the  mark  as  widelv  as  vou  have  done  in  vour  at- 
tempt  to  raise  an  issue  between  yourself  and  me,  about  the 
mutual  relations  of  your  profession  and  mine,  I  think  he  would 
receive  a  severe  rebuke. 

Should  I  attempt  to  state  the  case  for  you,  when  j'ou  have 
so  greatly  failed  in  stating  it  for  yourself,  I  might  expose  my- 
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self  to  the  chars^  of  presumption.  Without  undertaking  to 
do  in  form  what  I  think  you  ought  to  have  done,  I  will  ven- 
ture to  make  a  suggestion  or  two  leading  in  that  direction. 
Evidently  you  were  displeased  that  I,  not  being  a  lawyer,  and 
being  a  clergyman,  have  professed  to  think  for  myself  on  a 
certain  question  of  constitutional  interpretation,  and  have  pub- 
lished an  opinion  confessedly  differing  from  that  of  "some 
lawyers,"  among  whom  (though  I  had  no  thought  of  you,  and 
almost  no  knowledge  of  you,  at  the  time)  you  happen  to  be 
included.  Allow  me  to  say  that  you  might  have  saved  your- 
self some  trouble  if  you  had  more  carefully  considered  the 
ground  of  your  displeasure  before  you  began  to  write.  Aside 
firom  the  alleged  erroneousness  of  my  opinion,  and  of  the  con- 
siderations which  I  offered  in  support  of  it ;  what  is  the  prin- 
ciple which  I  violated,  and  which  you  are  called  to  vindicate  ? 
Is  it  that  your  profession  has  exclusive  rights  which  I  have  in- 
vaded by  thinking  for  myself,  and  saying  what  I  think?  Or 
is  it  that  my  profession  divests  me  of  rights  which  are  common 
to  all  other  citizens  ?  Let  me  suggest,  respectfully,  that  in  tak- 
ing occasion  from  the  paragraph  above  cited,  to  raise  an  issue 
between  "  the  gentlemen  of  the  Bar  "  and  "  the  clergy,"  you 
ought  to  have  taken  your  position  frankly  upon  one  or  the 
other  of  these  two  principles,  or  upon  both.  Do  you  hold  that 
when  all  citizens  arc  enquiring  what  the  President  may  do, 
and  what  he  may  not  do  to  save  the  Union  and  the  nation 
from  being  destroyed  by  this  rebellion,  no  man  who  is  not  a 
lawyer  has  any  right  to  differ  in  opinion  from  any  man  who  is 
a  lawyer  ?  Or,  do  you  hold  that  though  other  citizens  not  of 
your  profession  have  a  right  of  private  judgment  on  such 
questions,  tile  fact  of  my  being  a  clergyman  divests  me  of  that 
right  ? 

The  paragraph,  which  I  have  quoted,  is  all  that  I  said  about 
the  constitutional  right  of  the  President  to  issue  his  great  proc- 
lamation. It  is  the  only  paragraph  in  which  I  made  any  al- 
lusion to  lawyers ;  for  the  other  aspects  and  bearings  of  the 
proclamation  involve  no  legal  question.  The  question,  for  ex- 
ample, whether  the  President  from  the  beginning  of  the  war, 
has  always  intended  to  adopt  this  extreme  measure  if  he  should 
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find  it  impossible  otherwise  to  suppress  the  rebellion,  is  no 
more  a  question  of  jurisprudence  than  it  is  a  question  of  med- 
icine or  theology.  The  question  whether  the  President  wn 
right  or  wrong  in  thinking  that  the  time  had  come  for  this 
extreme  measure,  and  that  the  attempt  to  restore  the  Constitu- 
tion and  the  Union  without  recognizing  the  manhood  of  tbe 
enslaved  population  Iield  in  subjection  by  the  enemies  of  tbe 
United  States  had  been  kept  up  till  its  futility  was  Buffidentlj 
demonstrated,  is  not  a  question  on  which  the  opinion  of  a  law- 
yer is  to  be  taken  as  the  opinion  of  an  expert.  Nor  is  the 
question  wliether  the  proclamation  marks  a  definite  stage  of 
progress  in  tlie  prosecution  of  the  war,  (if  there  be  any  doobt 
on  the  point),  a  law  question.  You  seem  to  have  an  inkling  of 
a  distinction  between  the  question  whether  the  proclamation  is 
expedient  and  necessary  as  a  measure  of  hostility  against  tbe 
belligerent  enemies  of  the  United  States,  and  the  questioii 
whether  (its  expediency  and  necessity  being  admitted)  it  tran- 
scends the  constitutional  powers  of  the  President,  and  violates 
his  inaugural  oath  ;  and  yet  you  apply,  as  a  personal  reproadi 
to  yourself,  not  only  what  I  said  about  "some  lawyers"  ifho 
liold  that  the  President  has  no  power  to  proclaim  thoemandpir 
tion  of  persons  held  in  slavery  by  the  belligerent  enemies  of 
the  United  States,  but  also  what  I  said  about  a  certain  class  d 
politicians  and  demagogues,  who  pretend  that  peace  can  be  ob- 
tained, and  the  Union  restored  by  our  continuing  to  make  wir 
against  the  rebels  with  only  one  hand,  and  at  the  same  time 
helping  them  with  the  other  hand  in  their  unceasing  war  with 
their  millions  of  slaves.  A  few  words  of  explanation  on  this 
point  are  due  to  your  feelings. 

I  offer  then,  for  your  relief,  this  explanation.  ' 
First,  In  all  that  I  wrote,  I  had  no  thought  of  you  either 
as  a  politician  or  as  a  lawyer.  Much  as  it  may  be  to  my  disad- 
vantage, I  must  confess  that  I  had  no  knowledge  of  your  an- 
tipathies and  sympathies,  or  your  views  concerning  the  procla- 
mation ;  and  that  if  I  had  been  asked,  Who  is  the  colleague  of 
Prof.  Parsons  in  the  Law  School  at  Cambridge,  my  memory 
might  not  have  enabled  me  to  answer.  Secondly.  When  you 
say  that  I  brand  "  all  lawyers,  and  all  others  who  do  not  concnr 
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with  [me]  in  having  no  doubt  concerning  the  right  to  issne 
the  proclamation,"  and  that  I  charge  them  "  with  '  disloyalty,^ 
*  debasing  homage  to  slavery,' and  with  an  intent  ^to  divide 
the  Union  or  subvert  the  Constitution,'"  you  are  entirely  mis- 
taken. Thirdly.  My  opinion  of  the  political  leaders  and  par- 
tisans whom  I  had  in  view,  and  whom  I  denounced  as  "  in  fact 
disloyal  to  the  Constitution,"  remains  unchanged.  A  moment's 
thought  will  tell  you  who  they  are.  You  know  who  the  men 
are  "who  have  so  long  paid  a  debasing  homage  to  slavery  for 
the  sake  of  '  saving  the  Union'  that  they  are  now  willing  to 
sacrifice  the  Union  for  the  sake  of  saving  slavery."  They  are 
the  men  who  at  this  moment  are  talking  in  New  York  and 
New  Jersey,  in  Illinois  and  Indiana,  in  Pennsylvania  and  Ken- 
tacky,  about  a  reconstruction  of  the  Union  with  New  England 
lefk  out.  They  are  the  men  who  at  this  moment  are  plotting 
and  moving  for  a  compromise  with  the  perjured  and  bloody 
traitors  that  rule  the  rebellion.  It  was  to  that  sort  of  men 
that  I  had  reference  when  I  expressed  my  conviction  that  they 
"expect  nothing  else  and  intend  nothing  else  than  some  con- 
eession  to  the  rebels,  which  shall  either  divide  the  Union  or 
mbvert  the  Constitution."  I  may  have  occasion  to  say  more 
ftbont  them  in  the  progress  of  this  letter.  At  present  it  is 
snough  to  admit,  frankly,  that  if  there  are  men  endowed  with 
in  ordinary  share  of  common  sense,  who  deny  the  necessity  of 
Aie  military  policy  inaugurated  by  the  proclamation,  and  "talk 
ibont  bringing  the  war  to  an  end  in  some  other  way,"  and 
who  at  the  same  time  do  not  expect  either  a  recognized  division 
rf  the  Union  or  the  restoration  of  it  by  the  concession  of  new 
^arantees  to  slavery  against  freedom, — I  was  mistaken. 

You  seem  to  be  sensitive  about  my  saying  that  "I  have  a 
^reat  respect  for  lawyers  in  their  place"  but  must  neverthe- 
less "be  permitted  to  remember  that  lawyership  is  not  the 
uime  thing  with  statesmanship,  and  to  insist  that  the  Constitu- 
tion of  the  United  States,  like  the  Bible,  is  to  be  interpreted 
l>y  the  common  sense  of  the  people."  What  is  the  place  of  a 
.awyer  ?  He  may  be  a  judge,  and  then  his  place  is  on  the 
jench,  applying  the  law  to  the  individual  cases,  civil  and  crim- 
iial,  which  come  into  his  court  for  trial  and  decision.    He  may 
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be  a  professor  of  law,  and  then  liis  place  is  in  the  chair  of  in- 
struction, giving  lectures,  hearing  recitations,  initiating  his  pu- 
pils into  the  science  of  law,  and  training  them  for  the  profes- 
sion. If  he  is  neither  judge  nor  professor,  liis  place  is  in  his 
office,  giving  advice  to  clients  and  drawing  law  papers,  or  at 
the  bur  conducting  and  arguing  the  causes  which  are  entrusted 
to  him.  That  is  what  I  mean  when  I  sav  that  I  have  a  CTcat 
respect  for  lawyers  in  their  place.  I  honor  the  profession.  I 
have  no  sympathy  with  any  vulgar  prejudice  against  it.  I  re- 
cognize it  as  indispensable  to  the  administration  of  justice  in 
society,  and  inseparable  from  the  working  of  a  government  in 
which  the  rights  of  property  and  i)erson  are  protected  by  law. 
I  honor  the  illustrious  names  of  the  great  lawyers  who  have 
adorned  the  profession  by  their  abilities  and  their  virtues.  At 
the  same  time  my  personal  acquaintance  with  lawyers,  eminent 
on  the  bench  or  at  the  bar,  assures  me  that  to  an  ingennouB 
mind  such  studies  and  pursuits  as  theirs  are  an  invaluable  dis- 
cipline, morally  as  well  as  intellectually.  So  much  for  the  re- 
spect that  is  due  to  lawyers  in  their  place. 

A  lawyer,  then,  is  in  his  place  when  he  is  attending  to  his 
professional  Imsiness  in  the  courts  or  in  his  office ;  just  as  a 
clerygymcn  or  a  ])hysician  is  in  his  place  when  performing  the 
duties  of  his  profession.  But  when  a  lawyer  meddles  with 
public  aifairs,  witli  questions  of  political  economy  or  of  national 
policy — that  is,  witli  questions  of  statesmanshij),  he  is  not  less 
out  of  his-  place  as  a  lawyer,  than  a  physician  who  meddles 
with  the  same  questions  is  out  of  his  i>lace  as  a  physician. 
Statesmanship,  whether  as  a  science  or  as  an  art,  instead  of 
being  exclusively  within  the  domain  of  your  profession,  is 
wholly  outside  of  it — just  as  it  is  wholly  outside  of  the  medical 
profession.  Of  course,  I  do  not  mean  that  when  a  man  be- 
comes a  lawyer,  he  loses  his  right  to  think  and  to  say  what  he 
thinks  on  questions  of  public  interest.  What  I  mean  is,  that 
his  right  to  think  and  speak  on  public  affairs  belongs  to  him  not 
as  a  lawyer  but  as  a  citizen ;  and  that,  therefore,  the  physician, 
the  civil  engineer,  the  schoolmaster,  or  college  professor,  the  mer- 
chant, the  manufacturer,  the  farmer,  and  even  the  clergyman, 
being  citizens  as  well  as  he,  have  precisely  the  same   right. 
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Lawyers  are  an  intelligent  class ;  their  professional  knowledge, 
and  the  discipline  of  their  professional  studies  and  pursuits, 
qualify  tliem  to  bear  an  important  part  in  the  discussion  of 
public  questions ;  but  other  men  are  also  intelligent,  and  may 
contribute  something,  each  from  his  own  stand-point,  to  a  wise 
and  safe  decision  of  questions  in  which  all  are  interested.  Even 
if  I  should  concede  that  in  this  democratic  country  lawyers  as 
a  class  are  more  likely  than  any  other  class  to  have  the  special 
knowledge  and  training  which  qualify  a  man  for  statesman- 
ship, I  cannot  forget  that  some  disadvantages,  as  well  as  many 
advantages  in  respect  to  the  higher  walks  of  political  science, 
are  incident  to  that  profession.  Your  profession,  as  well  as 
mine,  has  its  infirmities,  its  technical  ways  of  thinking,  its  nar- 
row traditions,  its  superstitious  deference  to  formulas;  and 
these  must  be  thrown  off  before  the  mere  lawyer  can  become 
a  true  statesman.  You  have  not  forgotten  what  Burke  said 
of  Grenville : 

*'  He  was  bred  in  a  profession.  lie  was  bred  to  the  law,  which  is,  in  my  opin. 
ion,  one  of  the  first  and  noblest  of  human  sciences,  a  science  which  does  more  to 
quicken  and  invigorate  the  understanding,  than  all  the  other  kinds  of  learning 
put  together,  but  it  is  not  apt,  except  in  persons  very  happily  bom,  to  open  and 
liberalize  the  mind  exactly  in  the  same  proportion. *** 

Kor  can  you  have  failed  to  note  what  he  said  of  lawyers  on 
another  occasion : 

^'  Lawy  crs,  I  know,  cannot  make  the  distinction  for  which  I  contend,  because 
they  have  their  strict  rule  to  go  by.  But  legislators  ought  to  do  what  lawyers 
cannot,  for  they  have  no  other  rules  to  bind  them  but  the  great  principles  of 
reason  and  equity  and  the  general  sense  of  mankind.  These  they  are  bound  to 
obey  and  follow ;  and  rather  to  enlarge  and  enlighten  law  by  the  liberality  of 
legislative  reason,  than  to  fett<}r  and  bind  their  higher  capacity  by  the  narrow 
constructions  of  subordinate  artificial  justice."! 

So  much  for  the  difference  between  lawyership  and  statesman- 
ship. 

You  admit  "  tliat  among  the  lawyers  themselves  there  is  a 
difference  of  opinion  upon  various  questions  of  constitutional 
law."  Indeed  the  fact  was  too  notorious  to  be  overlooked, 
that,  on  this  very  question  concerning  the  constitutional  power 

•Burke.    Works,  I,  451.    Boston:  1889.  \  Ibid,    11,05. 
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of  the  President,  you  are  at  variance  witli  lawyers  whose  emi- 
nence in  the  profession  is  equal  to  yours.  Why,  then,  haTe 
not  I  the  same  riglit  to  dissent  from  you  that  you  have  to  dis- 
sent from  President  Lincoln,  who,  as  you  know,  is  an  eminent 
lawyer,  and  from  Attorney-General  Bates,  who  is,  professional- 
ly, more  eminent  still,  and  from  the  multitude  of  eminent  law- 
yers in  Congress  and  in  all  the  loyal  States,  who  are  known  to 
believe  that  the  great  measure  announced  in  tlie  Proclamation 
is  legitimate  in  the  present  condition  of  the  country  ?  Ton 
make  no  rcph',  that  I  have  heard  of,  to  the  exhaustive  argu- 
ment of  Mr.  Whiting.*  Whj-  not  ?  Why  pour  out  your  seven 
vials  of  reply  upon  so  slight  a  thing  as  a  newspaper  article  from 
a  Connecticut  clergyman  ?    You  forego 

"  The  joy  which  warriors  feel 
Iq  foenien  worthy  of  their  steel,** 

that  you  may  stoop  to  an  argument  with  me.  Why  ?  I  can 
see  no  other  reason  than  that  you  deem  it  quite  tolerable  for 
lawyers  to  differ  among  themselves  on  the  meaning  of  the  Con- 
stitution, and  quite  intolerable  for  a  man  who  is  not  a  lawyer, 
or  at  least  for  a  clergyman,  to  differ  in  opinion  on  the  same 
subject  from  any  man  who  is  a  lawyer. 

What,  then,  am  I  to  do  ?    As  a  citizen  and  elector  I  hav(^ 
responsibilities  of  which  I  cannot  divest  myself.     I  share  in  tho 
sovereijnitv  not  onlv  of  mv  own  state  but  of  the  United  States. 
I  have  taken  an  oath  of  fidelitv  to  the  Constitution.    As  an 
elector  I  must  vote  to  sustain  or  condemn  the  administration 
in  its  conduct  of  the  war.     But  if  there  is  no  right  of  private 
judgment  on  the  meaning  of  the  Constitution — if  I,  being  not 
a  lawyer  but  ji  clergyman,  have  no  right  to  differ  in  opinion 
from  any  man  who  is  a  lawyer — I  am  in  a  predicament  in  which 
God,  I  am  sure,  never  intended  to  put  any  responsible  creature- 
Under  the  obligation  of  an  oath,  as  sacred  as  that  of  a  juror,  I 
must  either  sustain  the   administration  or  condemn  it  on  thid 
very  issue  of  its  conformity  to  the  Constitution  ;  and  yet,  ii 

♦  Tht  War  Powr»  of  the  Preaidtnt,  and  the  Letfulative  Poteen  of  Conffrtu 
relation  to  Rebellion^  Treason,  anl  Slavery,    By  William  WniTRrc. 
John  L.  Shorev. 
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much  as  I  am  not  a  lawyer  but  a  clergymen,  I  must  not  differ 
in  opinion  from  any  man  who  is  a  lawyer.  I  cannot  adopt 
your  opinion,  for  in  that  case  I  shall  differ  from  Professor  Par- 
sons, your  learned  colleague,  and  from  Jndge  Bates,  the  Attor- 
ney-General, and  from  President  Lincoln,  and  from  all  the  law- 
yers in  the  cabinet,  and  from  many  sagacious,  learned,  and  up- 
right lawyers  with  whom  I  am  personally  acquainted.  I  can- 
not adopt  their  opinion,  for  in  that  case  I  shall  differ  from  you, 
and  I  know  not  how  many  more,  whose  professional  learning 
and  integrity  I  would  not  disparage.  Shall  I  retain  a  lawyer 
as  my  constitutional  adviser,  and  "  go  it  blind"  under  his  di- 
rection? But  even  in  that  case  must  I  not  first  exercise  my 
private  judgment,  and  then  choose  for  the  director  of  my  con- 
science some  lawyer  whose  construction  of  the  Constitution  I 
know  to  be  soimd  ? 

Such  are  some  of  the  absurdities  into  which  we  are  led  by 
Hie  principle  that  none  but  lawyers  may  interpret  the  Consti- 
tixtion  for  themselves.    In  opposition  to  that  principle  I  assert 
tlie  sacred  and  inalienable  right  of  private  judgment.    The  de- 
Uttl  of  that  right  in  respect  to  the  interpretation  of  the  Bible 
^tablishes  the  priesthood  as  a  spiritual  aristocracy,  and  tends 
to  the  speedy  and  entire  corruption  of  Christianity.    Just  so 
«e  denial  of  that  right  in  respect  to  the  interpretation  of  the 
Constitution  sets  up  a  political  hierarchy  of  lawyers,  and  tends 
to  subvert  the  Constitution  itself.    Let  it  be  universally  con- 
ceded that  the  people,  when  called  to  pronounce  their  verdict 
oxx  the  measures  of  the  government,  must  not  judge  for  them- 
*lves  what  their  rights  are,  and  their  duties,  but  must  exercise 
taeir  political  power  under  the  dictation  of  "  the  gentlemen  of 
the  Bar  " — and  instead  of  the  Constitution  we  have  only  the 
^^er-accumulating  tradition  of  hierarchical  or  professional  in- 
to^retations.    The  men  who  in  our  Saviour's  time  were  wont 
to  say,  "This  people,  who  knoweth  not  the  law,  are  cursed," 
^^xiying  to  tlie  laity  the  power  of  judging  for  themselves,  were 
*^oiie  oUier  than  the  men  who  had  made  the  word  of  God  of 
^oxie  effect  through  their  tradition.    "When  the  law  of  Moses 
«^t<i  been  given  into  the  hands  of  a  professional  class  to  be  in- 
tox-ppeted  by  them  exclusively  and  authoritatively,  the  result 
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was  that  not  the  sacred  Law  itself,  but  the  Talmud,  with  its 
Mishna  and  Gcniara,  became  tlie  rule  from  which  there  was  no 
appeal.  As  firmly  as  I  believe  that  the  chief  security,  under 
God,  for  the  continued  life  of  the  Christian  religion  revealed 
and  recorded  in  the  Bible,  is  in  the  people's  right  of  private 
judgment,  ever  subjecting  the  authority  of  dogmas  and  tradi- 
tions to  the  higher  and  primitive  authority  of  the  scriptures ; 
so  firnilv  do  I  believe  that  the  chief  securitv,  under  God,  for 
the  system  of  popular  self-government  established  by  the  Con- 
stitution is  in  the  people's  right  of  private  judgment,  bringing 
Dred  Scott  decisions,  and  everything  else  of  that  sort,  to  the 
review  of  that  higher  tribunal  where  the  Constitution,  in  the 
last  appeal,  is  interpreted  by  the  people's  common  sense  and 
enforced  by  the  people's  power,  of  choosing  their  own  public 
servants.  Tou  are  at  liberty  to  instruct  the  people  if  you  can, 
and  to  enlighten  and  guide  .their  common  sense ;  but  your  lib- 
erty in  this  respect  is  also  mine. 

Intelligent  theologians,  of  all  Protestant  names,  have  learned 
long  ago,  not  to  be  offended  by  any  honest  attempt  of  laymen 
to  interpret  for  themselves  the  documents  of  our  religion.  We, 
of  the  clerical  profession,  have  learned  that  religious  and  theo- 
logical knowledge  (the  specialty  of  our  profession)  may  be 
sometimes  advanced  l»y  the  studies  and  publications  of  men  who 
have  never  been  taught  by  theological  professors,  and  on  whom 
no  ordaining  hands  were  ever  laid.  We  have  learned  to  be 
thankful  rather  than  angry,  when  intelligent  and  earnest  men 
whose  training  and  habits  have  not  qualified  them  for  the  pul- 
pit, and  whose  discourses,  if  they  should  attempt  to  preach, 
would  have  no  special  charm  or  power  for  popular  assemblies, 
interest  themselves  in  the  discussion  of  religious  and  theologi- 
cal questions.  Few  professional  theologians,  within  the  last 
half  century,  have  done  more  for  the  science  of  religion,  by 
their  writings,  than  has  been  done  by  those  two  great  lay  teach- 
ers, Coleridge  and  Isaac  Taylor.  And  is  it  not  possible  that 
an  intelligent  and  honest  man  who  is  not  a  professional 
lawyer  may  sometimes  have  sense  enough  to  be  in  the  right 
on  a  question  of  constitutional  interj^retation,  or  on  som 
great  principle  of  jurisprudence,  on  which  some  lawyers,  b; 
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reason  of  their  bondage  to  precedents,  and  their  technical  ways 
of  thinking,  have  erred  ?  John  Hampden  was  not  a  lawyer ; 
bnt  he  knew  what  English  law  was,  on  one  point,  better  than 
a  majority  of  the  twelve  judges  of  England.  Granville  Sharp 
was  not  a  professional  lawyer,  but  he  had  the  sagacity  which 
enabled  him  to  deduce  from  the  elements  of  English  jurispru- 
dence the  great  principle  that  slavery  cannot  exist  in  Eng- 
land— a  principle  which  the  lawyers  themselves  had  not  dte- 
30vered  till  he  taught  them. 

While  I  maintain  that  the  Constitution  of  the  United  States 
8  a  document  not  for  lawyers  only  but  for  the  people,  and  is 
lierefore  to  be  interpreted,  ultimately,  by  the  people's  common 
lenee,  I  freely  admit  that  in  some  passages  of  that  great  instru- 
nent  there  are  words  and  phrases  which  belong  rather  to  the 
echnical  dialect  of  English  jurisprudence  than  to  our  common 
Snglish  tongue,  and  which  require,  therefore,  some  technical 
aiowledge  in  the  interpretation.  For  example,  a  plain  man 
aay  be  dependent  on  a  law  dictionary,  or  some  such  authority, 
o  tell  him  what  is  meant  by  "  the  writ  of  habeas  corpus,"  and 
("hat  is  meant  by  "  the  privil^e  "  of  that  writ ;  but,  having 
Stained  a  sufficient  answer  to  those  two  questions,  ho  can  see 
ir  himself  the  meaning  of  the  constitutional  provision  that 
*  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
^nded,  unless  when  in  cases  of  rebellion  or  invasion  the  public 
a£ety  may  require  it,"  So  he  may  not  know  what  a  ^'  bill  of 
attainder  "  is,  till  he  has  obtained  the  information  from  some- 
lody  versed  in  legal  technicalities ;  and  possibly  he  may  not 
:now  what  an  ^^  ex  post  facto  law  "  is,  till  he  haa  inquired  of 
lie  schoolmaster  or  of  some  intelligent  neighbor  •  but,  having 
earned  the  meaning  of  those  phrases,  he  needs  no  lawyer  to 
«Il  him  what  the  Constitution  means  by  saying  that  ^^  no  bill 
>f  attainder  or  ex  past  facto  law  shall  be  passed^"  There  is 
>tie  sentence  which  preeminently  requires  Vk  knowledge  of 
j>lupa8e8  peculiar  to  the  science  of  law.  *^The  Congress  shall 
B^^  power  to  declare  the  punishment  of  treason  ;  but  no  at- 
.^'inder  of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
jcoept  during  the  life  of  the  person  attainted."  What  is  an 
attainder  of  treason  f      What  is  "  corruption  of  blood  ?" 

Vol.  xxn,  14 
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What  is  "  forfeiture,"  wlien  used  in  such  a  connection  ?  What 
is  the  meaning  of  the  verb  "attaint'*?  Both  houses  of  Con- 
gress are  full  of  lawyers,  but,  strangely  enough,  on  this  one 
sentence  which  it  is  their  business  to  inteq)ret,  the  lawyers 
were  at  fault.  I  cannot  but  suspect  that  the  ablest  men  of 
your  profession  are  among  those  who  do  not  go  to  Congress. 
Had  you  been  there  in  1862,  you  surely  could  have  told  the 
conscript  fathers  that  the  limitation  on  the  power  of  Congress 
to  declare  the  punishment  of  treason  had  no  other  purpose  than 
to  exclude  from  our  national  legislation  that  principle  of  the 
English  common  law  which  punishes  the  convicted  and  sen- 
tenced traitor  by  making  his  children  and  all  his  posterity  par- 
takers in  his  punishment,  and  which  not  only  punishes  him 
personally  by  the  forfeiture  of  his  life  and  of  all  his  actual  pos- 
sessions, but  punishes  them  also  by  the  forfeiture  of  whatever 
might  afterwards  have  descended  to  them  as  his  heirs.  The 
statesmen  who  framed  the  Constitution  understood  right  well 
the  penalties  of  treason  under  the  English  law,  for  the  time  had 
been  when  they  were  deeply  interested  in  that  subject.  For 
reasons  which  they  had  learned  to  appreciate,  they  deter- 
mined that,  under  the  Constitution  which  they  were  framing, 
there  should  be  no  place  for  that  theory  or  fiction  of  the  com- 
mon law  by  which  the  tincture,  taint,  or  attainder  of  treason 
works  corruption  of  blood  with  all  •  its  incidents  and  conse- 
quences ;  and  that  under  no  other  pretense  should  the  innocent 
heirs  of  a  convicted  and  sentenced  traitor  be  hindered  from  in- 
heriting through  him  or  from  him.  Tlierefore  they  provided 
not  only  that  there  should  be  no  corniption  of  blood  by  attain- 
der of  treason,  but  also  that  no  attainder  of  treason  should  wori 
the  forfeiture  of  any  property  other  than  that  of  which  the  per — *"- 
son  attainted  was  the  owner  in  his  life  time.  No  attainder  ofc"  -^f 
treason,  under  the  Constitution  and  laws  of  the  United  Stat< 
can  "  extend  to  the  disinheriting  of  any  heir  nor  to  the  preju- 
dice of  any  person  other  than  the  traitor  himself."  Yet  th< 
lawyers  in  Congress  seem  not  to  have  known  distinctly  thi 
meaning  of  this  proviso.  Having  enacted  a  new  statute  fo 
the  punishment  of  treason,  they  seem  to  have  feared  that  L 
was  not  quite  constitutional,  and  they  supplemented  it  wit' 
an  explanatory  resolution.     They  took  a  distinction,  unwai^ 
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ranted  by  the  text  of  the  Constitution,  between  real  estate 
and  personal ;  and  though  their  statute  requires  an  absolute 
forfeiture  and  sale  of  property  in  certain  cases,  their  supplemen- 
tary explanation  provides  that  no  punishment  or  proceedings 
under  the  statute  shall  be  so  construed  as  to  "  work  forfeiture 
of  the  real  estate  of  the  offender  beyond  his  natural  life."* 

The  Constitution,  then,  is  to  be  interpreted  by  common  sense, 
and  ultimately  by  the  common  sense  of  the  whole  people.    If 
it  uses,  here  and  there,  a  law  phrase,  we  may  ask  lawyers  to 
tell  us  what  the  meaning  of  those  words  is,  or  rather  what  it 
"was  when  the  Constitution  was  framed,  but  when  we  know 
what  those  few  technical  words  mean,  the  meaning  of  the  Con- 
etitution,  in  what  it  requires  and  in  what  it  forbids,  in  what  it 
cedes  and  in  what  it  withholds,  is  as  intelligible  to  one  intelli- 
gent man  as  to  another.     The  rules  and  principles  of  interpre- 
tation wliich  you  quote  from  Blackstone  and  from  Story    are 
mles  and  principles  with  which  every  clergyman  well  educated 
in  his  own  profession  is  thoroughly  familiar ;  for  they  are  essen- 
tially the  same  with  those  which  in  the  language  of  theologi- 
cal seminaries  are  called  the  science  of  Hermeneutics.    They 
are  just  what  I  mean  when  I  say  that  the  Constitution  is  to  be 
interpreted  by  the  people's  common  sense,  for  the  science  of 
Hermeneutics,  whether  for  lawyers  or  for  divines,  whether  ap- 
plied to  the  statute  book  or  to  the  Bible  or  to  any  other  com- 
poaition  in  any  human  language — is  nothing  else  than  an  at- 
tempt to  delineate  in  a  scientific  way  the  processes  of  thought 
by  which  a  reader  of  good  common  sense  ascertains  the  meai^ 
ing  of  what  is  written  or  printed  on  the  page  before  him.    It 
is  eomewhat  remarkable  that  one  of  the  passages  which  you 
have  cited  from  Story,  announces  the  identical  proposition  on 
which  I  insist,  to  wit,  that  the  Constitution  is  to  be  interpreted 
not  by  professional  subtlety,  but  by  common  sense.    Allow  me 
to  repeat  the  quotation : 

**  CoDBtitutions  are  not  designed  for  metaphysical  or  logical  subtleties,  for  nice- 
ties of  dzpression,  for  critical  propriety^  fbr  elaborate  shades  of  meanihg,  or  for 
Uie  exercise  of  philosophical  acnteness,  or  jaridical'  research.  They  ans  instru- 
ments of  a  practical  nature,  founded  on  the  common  business  of  humau'life,  adapted 
to*  common  wants,  designed  for  common  use,  and  fitted  for  common  understand- 

»  See  New  Englander,  Got  1 W2,  p.  7ie, 
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inga.  The  people  make  them ;  the  people  adopt  them;  the  people  must  be  op- 
posed to  read  them,  with  the  help  of  coiuioN  sexse  ;  and  camioC  be  preeomed  te 
admit  in  them  any  recondite  meaning,  or  any  extraordinary  gloaa.* 

Some  clergymen,  no  donbt,  are  deficient  in  common  senae, 
and  for  that  reason  fall  into  great  mistakes  in  the  interpretar 
tion  not  only  of  the  Constitntion  but  of  the  Bible,  and  of  what- 
ever eke  they  happen  to  take  in  hand.  The  same  thing  is  true 
of  ^'  some  lawyers,"  and  of  some  men  in  every  profeseion.  K 
they  blunder,  it  is  not  because  they  are  lawyers,  or  clergymen, 
or  of  some  other  profession,  but  because  they  are  deficient  in 
common  sense.  But  when  a  clergyman  happens  to  be  thus  de- 
ficient, he  is  not  thereby  divested  of  his  rights  as  a  citizen  any 
more  than  if  he  were  a  lawyer.  He  may  still  try  to  understand 
the  Constitution  with  such  sense  as  he  has ;  and  his  right  to  say 
what  he  thinks  about  it,  is  no  less  sacred  tlian  yours.  In  pro- 
portion to  the  greatness  of  his  deficiency  in  common  sense,  his 
vagaries  will  be  harmless;  for  the  people  who  have  common 
sense  are  not  easily  imposed  upon  by  individuals  who  have 
none.  A  lawyer  with  much  professional  learning  and  with  a 
deficiency  of  common  sense,  is  much  more  likely  than  any 
clergyman  to  mislead  the  people  when  he  misinterprets  the 
Constitution.  Such  a  lawj-er  would  naturally  claim  the  right 
to  speak  as  one  having  authority,  and  to  impose  his  opinion  on 
the  unlearned.  The  many  who  never  take  the  trouble  to  think 
for  themselves  are  likely  to  acknowledge  his  claim,  for  the  reason 
that  he  is  a  lawyer  and  a  learned  one,  and  professes  to  speak 
by  authority. 

Just  here  is  a  difference  which  you,  perhaps,  have  not  dis- 
tinctly thought  of,  between  your  profession  and  mine.     Law- 
yers, you  know,  are  accustomed  to  express  their  opinions  au- 
thoritatively, so  far  as  the  laity  (that  is,  the  unlearned  in  the 
law)  are  concenied,  and  to  debate  questions  of  law  only  amonfs 
themselves.     A  client  has  no  occasion  to  understand  thegronndas  Js 
or  reasons  of  the  opinion  which  his  professional  adviser  giv< 
him  concerning  a  point  of  law;  he  is  under  the  necessity  o 
trusting  his  advisers  and  leaving  his  cause  in  their  hands, 
clergyman,  on  the  contrary' — a  Protestant  clergyman— ough^cnt 
to  show  his  hearers  good  reasons  for  the  doctrines  which  he 
pounds.     '*  Search  the  Scriptures,''  is  a  leading  maxim  not  fc 
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him  only,  but  for  his  hearers.    He  expects  and  exhorts  them 
to  try  all  his  statements  of  doctrine  and  of  duty  by  tlie  stand- 
ard of  the  Bible.    We  need  not  wonder  tlien  if  some  clergy- 
men venture  to  inquire  into  the  grounds  and  reasons  of  opin- 
ions concerning  the  meaning  of  the  Constitution,  instead  of  rest- 
ing simply  on  the  authority  of  this  or  that  lawyer ;  nor,  if  on 
the  other  hand  "  some  lawyers  "  are  impatient  of  the  imperti- 
nence, as  they  deem  it,  with  which  many  clergymen,  in  common 
-with  many  other  citizens,  distrust  and  even  contradict  the  in- 
terpretations of  the  Constitution  authoritatively  set  forth  by 
gentlemen  of  the  bar  in  popular  harangues,  or  in  newspaper 
essays.     The  lawyer's  studies  and  his  professional  practice  are 
continually  training  him  in  the  intellectual  habit  of  deference 
to  authorities, — by  which  I  mean  not  only  deference  to  the 
sovereignty  whose  will  ordains  the  law,  and  is  recorded  in  the 
-written  statute,  but  deference  to  precedents  and  learned  opin- 
ions which  tell  him  what  the  law  is.     His  lucubrations,  from 
the  beginning  of  his  studies  through  his  whole  course  of  service 
At  the  bar  or  on  the  bench,  are  not  exclusively  in  codes  and 
statute  books.     The  learning  of  his  profession,  accumulated  in 
countless  volumes,  is  almost  nothing  else  than  a  body  of  tra- 
<litions,  decisions  and  opinions,  resting  on  the  authority  of  great 
judges  and  great  lawyers.    In  the  profession  of  law,  therefore, 
authority  is  everything.     But  in  the  science  of  theology  and 
ireligion,  as  held  by  Protestants,  authority,  other  than  that  of 
the  Scriptures,  is  nothing. 

Do  not  understand  me  as  meaning  or  implying  any  disre- 
spect to  your  profession,  I  have  nothing  to  say  against  what 
Jeremy  Bentham  used  to  call  "judge-made  law."  On  the 
C5ontrary,  it  is  the  glory  of  jurisprudence,  both  English  and 
American,  that  because  it  consists  so  largely  in  traditionary 
xnles  and  principles,  in  the  accumulation  of  judicial  decisions, 
cind  in  the  opinions  of  great  lawyers,  it  is  capable  of  continual 
progress  and  of  continually  reforming  its  own  errors.  The 
science  of  law  is  common  sense  (including  the  sense  of  right 
sind  wrong)  applied  to  the  interpretation  of  statutes  and  the 
administration  of  justice.  It  must  needs  advance,  therefore, 
Vrith  the  progress  of  civilization.     As  the  common  sense  of  the 
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people  (including  their  moral  sense)  liecomes  more  intelligent, 
the  law,  not  only  in  tlie  form  of  statutes,  but  in  the  form  of 
judicial  decisions  and  precedents,  undergoes  a  corresponding 
change.  Tlie  "judge-made  law,"  which  the  chimerical  philoso- 
pher of  Utilitarianism  so  abhorred,  is  an  inevitable  incident  of 
the  administration  of  justice  by  courts  of  law,  as  distinguished 
from  an  attempted  administration  of  justice  by  arbitrary 
power.  At  the  same  time,  it  is  as  really  as  the  statate-law, 
though  in  a  different  way,  amenable  to  the  moral  inflnenoes 
which  act  upon  society.  If  the  course  of  judicial  decisions  is 
in  conflict  with  the  moral  sense  of  the  people,  and  with  their 
common  sense,  the  anomaly  cannot  continue  long  unless  the 
people  are  thoroughly  enslaved  ;  for  everybody  knows  that  in 
strict  propriety  of  speech  there  is  no  "judge-made  law." 
Doubtless  "  some  lawyers  "  are  heedless  enough  to  forget  this, 
and  to  talk  as  if  the  interpretation  of  the  Constitution  on  one 
point  and  another  were  irreversibly  "settled"  by  judicial 
authoritv ;  but  vou  are  not  one  of  that  sort.  It  would  be  nn- 
courteous  if  I  should  suppose  it  possible  for  you  to  foi^t  that 
a  court  has  no  more  right  or  power  to  make  new  law  in  any 
case  tried  before  it,  than  it  has  to  make  new  facts.  The  duty 
of  judges  is  not  to  ordain  what  the  law  shall  be,  but  only  to 
declare  what  the  law  is ;  and  if  through  fear  or  favor — ^if 
under  the  influence  of  a  bribe,  or  of  some  personal  or  partisan 
interest — if  by  reason  of  their  ignorance  and  intellectual  ob- 
tuseness,  or  by  reason  of  their  moral  perverseness,  they  declare 
that  to  be  law  which  was  not  law  till  they  declared  it,  the  law 
remains  unchanged.  In  the  case  of  John  Hampden  nine 
of  the  twelve  judges  declared  unequivocally,  after  a  protracted 
trial,  that  by  the  law  of  England  the  king  might  lay  a  certain 
tax  without  consent  of  parliament ;  yet  everybody  knows  that  ^^"-t 
in  giving  such  a  decision  those  judges  simply  declared  that  to 
be  law  which  was  not  law,  and  that  the  king's  attempt  to  levy" 


a  tax  under  the  name  of  ship-money  was  just  as  unlawful  aftei 
that  decision  as  l^efore.     So  in  the  case  of  Dred  Scott,  a  ma—, 
jority  of  the  judges  attempted  to  change  the  Constitution  otr* 
the  United  States  bv  the  legerdemain  of  their  "law  loonc.*"*^  -"^ 
But  did  they  change  the  Constitution  ?    No,  they  only  violatec^"-^ 
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the  Constitution  by  turning  a  poor  man  out  of  their  court, 
denying  him  the  justice  they  were  sworn  to  administer,  and 
consigning  him  to  slavery,  under  a  false  pretense.  The  fact 
that  for  that  plaintiff  spumed  from  their  presence,  there  was 
no  appeal  but  to  the  justice  of  God,  ibo  that  tlie  wrong  he 
saffered  was  without  a  remedy  in  this  world,  cannot  diminish 
Ijy  one  hair-breadth  the  injustice  or  the  falsehood  of  the  decis- 
ion. After  that  decision  the  Constitution  remained  just  what 
it  was  before, — a  plain,  intelligible  document,  without  the 
faintest  allusion  to  any  distinction  of  race  or  complexion 
among  the  various  classes  of  the  population,  (save  when  the 
semi-independent  "  Indian  tribes "  are  mentioned),  and  with 
out  the  remotest  implication  of  the  principle  which  the  con- 
spirators (of  whom  the  Cliief  Justice  was  on  that  occasion  the 
organ)  intended  to  interpolate  into  the  supreme  law  of  the 
land. 

No  dishonor,  then,  is  imputed  to  lawyers  for  their  profes- 
sional deference  to  authority,  when  I  insist  that  the  interpreta- 
tion of  tlie  Constitution  is  not  the  prerogative  of  any  one  class 
of  citizens.  All  •  citizens,  clergymen  not  excepted,  are  to  read 
the  Constitution  for  themselves ;  and  it  is  the  right  of  every 
citizen  to  inquire  what  the  Constitution  means,  to  receive  light 
on  doubtful  or  disputed  points  from  whatever  quarter  it  may 
come,  and  to  give  out  his  opinion  in  conversation  or  in  public 
disconrse,  orally  or  in  print.  No  doubt  a  learned  and  experi- 
enced lawyer  ought  to  be  right.  Yet,  even  so  learned  a  law- 
yer as  you  are  cannot  bo  recognized  as  infallible  ;  and,  there- 
fore, in  a  case  in  which  you  are  of  one  opinion,  while  some 
clergyman,  or  some  cobbler,  ventures  to  be  of  a  different  opin- 
ion, it  is  not  only  conceivable  but  possible  that  your  interpre- 
tation is  wrong,  and  that  of  the  clergyman  or  the  cobbler 
right. 

I  find  that  I  have  treated  this  preliminary  question  about 
the  comparative  rights  of  lawyers  and  clergymen  to  interpret 
the  Constitution,  more  at  length,  and  in  a.more  rambling  way, 
than  I  intended.  Had  you  been  so  kind  as  to  state  more 
exactly  the  position  which  you  hold  and  the  question  you 
desired  me  to  discuss,  you  would  have  saved  me  this  trouble. 
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The  operation  of  "  Blielling  out  tlie  woods"  in  which  an  adver- 
sary may,  perhaps,  be  lurking  with  his  masked  batteries,  is  in- 
evitably attended  with  some  waste  of  ammunition. 

Proceeding  now  to  the  main  question,  I  am  relieved  of  the 
difficulty  which  has  embarrassed  the  preliminary  discussion. 
We  know  what  the  question  is.  You  maintain,  and  I  deny, 
that  the  President  in  issuing  and  attempting  to  carry  into  effect 
the  proclamation  of  September  22d,  1862,  has  violated  the 
Constitution  of  the  United  States.  The  issue  involves  these 
subordinate  questions:  First^  What  guarantees  and  pledges 
does  the  Constitution  give,  and  what  duties  does  it  impose 
upon  the  Federal  Government,  in  relation  to  slavery  in  the 
several  states  of  the  Union  ?  Secondly^  What  are  the  powers 
with  which  the  President  is  invested,  in  time  of  war,  against 
the  enemies  of  the  United  States?  Thirdly  ^\s  there  anything 
in  the  Constitution,  or  in  the  law  of  nations,  that  forbids  his 
using  those  powers  for  the  suppression  of  the  rebellion  ?  These 
three  questions  seem  to  comprehend  all  the  j>oints  of  your 
argument.  I  hope  that  in  the  discussion,  guided  as  I  am  by 
your  perspicacity  and  learning,  I  shall  overlook  nothing  that  is 
really  important  to  a  right  conclusion. 

I.  Relations  of  the  Federal  Government  to  Slavery  in  the 
several  States. 

It  is  commonly  assumed  by  a  certain  class  of  politicans  who 
have  had  too  much  success  in  their  endeavors  to  mislead  the 
public,  that  the  Constitution  is  essentially  a  compact  l>etwcen 
slaveholding  states  and  free-labor  states ;  that  some  distinctive^szjB 
rights — not   very   well   defined   but   commonly  spoken  of 


"  Southern  rights  " — are  secured  to  the  slaveholding  states  r  ; 
that  the  conservation  of  slaverv  is  one  chief  end  for  which  the^»e 
Federal  Government  was  instituted ;  and  that  to  s])cak  OHC  -r 
write  against  slavery  is  to  violate  the  spirit  if  not  the  letter  o^^f 
the  Constitution.  You  need  not  be  told  that  all  these  assumj 
tions  are  unwarranted.  But  as  what  I  am  writing  is  likel}'  tr 
be  read  bv  manv  persons  less  accuratelv  informed  than  vou,  Z 
may  be  allowed  to  explain  what  the  Constitution  is  in  its  l>ei 
inffs  on  slaverv. 

1.  The  Constitution  makes  no  mention  of  slaves  or  slavei 
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no  words  Bynonymous  with  these.  It  knows  nothing 
th^  relation  in  wliich  one  man  is  the  property  of  another, 
id  w&  liable  in  law  to  all  the  incidents  of  property.  Nobody, 
>^  otherwise  informed,  would  be  able  to  obtain  from  the 
ngaage  of  that  charter  the  conception  of  a  Helot  race  having 
>  rights  which  the  dominant  race  was  bound  to  respect, 
>iiglit  and  sold  like  cattle  in  the  market,  legally  incapable  (as 
•ute  cattle  are)  of  domestic  relations,  liable  to  the  infliction 
*  torturing  punishment  at  the  caprice  of  irresponsible  power, 
id  compelled  to  labor  without  wages  and  with  no  share  in 
e  proceeds  of  their  labor. 

3.  This  omission  is  the  more  significant  when  we  remember 
at,  at  the  date  of  the  Constitution,  negro  slavery,  as  above 
scribed,  existed  in  a  majority  of  the  states  ;  that  in  other 
Sites  it  existed  under  certain  modifications  restraining  its 
sential  barbarism  and  securing  its  early  extinction  ;  and  that 
one  state  it  had  been  absolutely  abolished  by  the  will  of 
e  j)eople  expressed  in  a  declaration  of  rights.  Of  course  the 
lission  of  the  words  slave  and  slavery,  and  of  all  synony- 
5U8  words,  from  a  national  Constitution  designed  to  form  ''  a 
are  perfect  union "  of  such  states,  was  not  accidental.  A 
itical  reader  with  no  information  concerning  the  subsequent 
arse  of  events,  would  say  that  the  intention  must  liave  been 
free  the  Federal  Government  from  all  complicity  with  the 
stitution  of  slavery.  The  Constitution  knows  nothing  about 
iman  beings  held  as  property — men,  women,  and  children, 
bose  legal  status  is  that  of  merchandise ;  and  the  Govem- 
ent  which  it  established  ought  to  have  been  equally  igno- 
jit.  In  the  intendment  of  the  Federal  Constitution  all 
aman  beings,  whatever  they  may  be  in  the  intendment  of 
cite  legislation,  are  nothing  else  than  persons  "  endowed  by 
icir  Creator  with  inalienable  rights." 

8.  K  there  were  any  need  of  showing  by  testimony  that  not 
ily  the  omission  of  the  words  slave  and  slavery,  and  of  all 
naonymous  words,  from  the  Constitution,  but  the  exclusion  of 
le  idea  and  definition  of  slavery  was  intentional  on  the  part 
f  the  Convention  that  framed  the  Constitution,  such  testi- 
mony is  not  wanting.    Tlie  debates  in  that  Convention,  as 
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written  down  at  the  time  by  the  dih'gent  hand  of  Junes 
Madison,  show  that  the  omission  in  question  was  not  because 
the  Convention  was  squeamish  about  the  use  of  disagreeable 
words,  but  because  the  leading  members  of  that  body  were 
perpetually  vigilant  lest  the  Constitution  they  were  framing 
might,  bv  some  circumlocution,  seem  to  recognize  slaves  as 
property.  In  one  instance,  at  least,  the  language  of  the  instru- 
ment was  moditied,  after  discussion,  expressly  for  the  purpose 
of  excludinir  the  possibility  of  such  a  construction.  K,  then, 
the  Constitution  recognizes  slaves  as  property ;  or,  if  it  recog- 
nizes shiven',  in  distinction  from  other  forms  of  service,  as  an 
aiTangement  to  be  upheld  at  all  hazards  by  the  Federal  Gov- 
ernment, it  has  a  meaning  which  the  framers  of  it  expressly 
intended  it  should  not  have. 

4.  This  view  is  confirmed  by  an  examination  of  the  particu- 
lar clauses  sometimes  referred  to  by  those  who  would  have  us 
l>elieve  that  the  Constitution  recognizes  slaves  as  property  and 
guarantees  slavery  against  all  interference.  In  neither  ol 
those  clauses  are  slaves  spoken  of  under  the  specific  denomi- 
nation of  slaves,  or  the  specific  description  of  human  bein 
owned  as  property;  but  in  each  instance  they  are  includ 
under  a  more  generic  description.     If  the   Constitution 


occasion  to  provide  that  a  slave  escaping  from  one  state  intc 
another  shall  not  therefore  be  free,  but  shall  be  given  up  on 
the  claiu]  of  his  master,  it  does  not  describe  the  fugitive  as 
slave,  but  only  as  a  "person  held  to  service  or  labor  "■ — a  d 


scription  which  includes  the  apprentice,  the  redemptioner,  ani 
the  i)eon,  as  well  as  the  slave.  Nor  does  it  speak  of  th-^  « 
master  as  the  owner  of  a  stray  chattel,  but  only  as  "  the  partr^  J" 
to  whom  such  service  or  labor  maybe  due" — a  descriptio:^ 
which  makes  the  relation  between  the  fugitive  and  the 
ant  the  relation  of  a  debt,  to  be  paid  not  in  money  but  i 
personal  service.  If  the  Constitution  has  occasion  to  arranj 
and  define  a  compromise  between  the  apportionment  of  repi 
sentatives  and  direct  taxes  among  the  several  States  accordii 
to  their  gro^%  population,  and  the  apportionment  according 
\\\Kt\xfrce  population,  it  says  nothing  about  slaves,  but  coi — ^' 
prebends  them  under  the  general  description  of  persons  wfe^^Q 
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neither  free  nor  held  to  service  for  a  term  of  years, — a  de- 
ption  which  includes  peonage  and  the  condition  of  peasants 
cripti  gleb(B^  as  well  as  slavery,  and  which  in  every  applica- 

I  of  it,  is  far  from  implying  that  the  '^  persons  "  described 
r^arded  as  property.  If  the  Constitution  has  occasion  to 
ne  the  date  at  which  the  Federal  Government  shall  be  in- 
ted  with  full  power  for  the  suppression  of  the  African  slave- 
le,  it  speaks  not  of  the  slave-trade  nor  of  Africa,  but  of  "  the 
^tion  or  importation  of  such  persons  as  any  of  the  States 
r  existing  may  think  proper  to  admit ;"  and  every  word 
Ich  it  employs  is  just  as  applicable  to  free  emigrants  from 
'  European  or  Asiatic  country  as  it  is  to  slaves  from  Africa. 
.  There  is  no  room  then  to  misunderstand  the  animics  of 

Constitution  in  regard  to  slavery,  Not  only  does  that 
at  charter  of  our  Government  avoid  all  recognition  of 
'ery  as  distinguished  from  service  for  wages  under  the  obli- 
lon  of  a  voluntary  contract ;  but  it  expressly  stigmatizes  all 
lems  and  methods  of  servitude  in  which  the  obligation  to 
•ice  is  not  for  a  definite  term  of  years,  by  providing  that 
\  a  population,  whether  slaves,  or  peons,  or  peasants  bound 
he  soil,  shall  bo  reckoned  as  worth  to  the  commonwealth 
f  three-fifths  of  what  they  would  be  if  they  were  free  or 
.  a  sure  and  definite  expectation  of  freedom.  Thus  it  holds 
h  to  every  state  containing  such  a  population  a  standing 
sr  that  whenever  the  state  shall  have  abolished  its  system  of 
v^itade,  or  shall  have  limited  by  "  a  term  of  years"  the  per- 
al  servitude  of  all  who,  by  its  laws,  are  held  to  service,  it 

II  be  permitted  to  represent  in  Congress,  and  in  the  Electoral 
U^es,  not  three-fifths  only,  but  five-fifths  of  that  lieretofore 
graded  population.  Instead  of  the  theory  so  common  among 
Igar  politicians — the  theory  incorporated  into  the  Dred 
M  decision — namely,  that  the  Constitution  abhors  a  free 
gro,  and  regards  slavery  as  the  normal  condition  of  the 
riean  race — we  have  the  palpable  fact  that  in  the  estimate 
the  Constitution  the  conversion  of  a  negro  slave  into  a  free 
gro  adds  forty  per  cent  to  his  value  as  related  to  the  wealth 
d  power  of  the  State. 

6.  I  do  not  pretend  that  slavery  was  abolished  by  the  Con- 
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gtitution.    My  position  is,  that  neither  the  Constitntioni  nor 
the  government  created  by  it,  has  anything  to  do  with  uphold- 
ing, perpetuating,  or  defending  that  particular  institution.   Sli- 
ver}' existed  before  the  Constitntlon,  not  by  the  law  of  natore 
and  of  nation?,  nor  by  the  inherited  common  law  of  Englmd, 
nor  by  any  provision  of  the  old  Confederation,  but  dmply  by 
the  local  law  of  each  several  State  whicli  had  not  abolidied 
the  barbarism.     So  it  has  existed  since  the  oi^nization  of  oir 
Federal  Government,  and  exists  to-day,  not  by  virtue  of  the 
Constitution,  nor  by  any  authority  derived  from  it,  but  onljlj 
the  local  law  of  certain  States.     Those  States,  in  the  ezerdn 
of  powers  not  delegated  to  the  Union,  make  one  man  the  prop- 
erty of  another ;  and  because  lie  is  property,  they  make  Mm 
legally  incapable,  not  only  of  political,  but  of  civil  and  Bodd 
rights.     They  deny  him  the  right  to  the  use  of  his  own  hfA 
ties  as  a  human  being.    They  deny  him  the  right  to  own  any- 
thing, save  as  a  horse  may  be  said  to  own  the  shoes  that  ire 
nailed  to  his  hoofs,  and  perhaps  the  blanket  that  coves  lumia 
his  stall.     They  deny  him  the  right  of  a  husband  in  his  wife, 
and  of  a  father  in  his  children,  making  the  factitious  ri^t  of 
his  owner  and  theirs  paramount  to  all  that  is  sacred  in  thoM 
natural  affections  and  duties  which  are  the  first  rudiment  of 
society.     IJut  of  all  this  the  Federal  Constitution  knows  nothing* 
For  all  these  wrongs  it  has  no  responsibility.     Whatever  fte 
slave  may  be  in  the  theory  and  intendment  of  the  local  Uw, 
established  and  executed  bv  the  State,  the  Federal  ConstitntiiW 
knows  him  not  as  a  thing,  but  only  as  a  man — a  "person  hdd 
to  service.''     The  four  millions  of  slaves,  in  the  national  censn* 
of  18C0,  are  not  property,  but  population,  inhabitants  whose 
human  nature  contributes  to  the  aggregate  power  of  the  natio1^ 
though   the  tenure  by  whicli  they  are  held  to  service  und€J 
state  laws,  makes  them  an  inferior  class,  less  valuable  by  t^^ 
fifths  than  thev  would  be  if  their  human  nature,  with  all  "** 
capabilities  of  want  and  aspiration,  of  knowledge  and  progre* 
of  hope  and  love,  could  have  fair  play. 

7.  The  Federal  {government  has  no  authoritv  to  exec***^ 
state  laws.  In  each  several  state  the  local  law  is  made  by  •^ 
authoritv  distinct  from  that  of  the  nation  as  a  whole,  and  is  ^^' 
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ministered  exclusively  by  magistrates  whose  power  is  derived 
from  the  same  source  with  the  law  itself.     The  national  gov- 
ernment has  nothing  to  do  with  the  execution  or  enforcement  of 
any  laws  but  its  own.    It  cannot  interfere  to  protect  a  wife 
against  the  cruelty  of  an  unnatural  husband ;  nor  can  it  release 
an  injured  husband  from  his  legal  obligation  to  a  faithless  wife. 
As  little  can  it  interfere  in  behalf  of  a  master  against  his  ap- 
prentice or  his  slave,  or  in  behalf  of  the  "  person  held  to  ser- 
vice" against  "the  party  to  whom  such  service  or  labor  may 
be  due."    The  only  exception,  or  pretended  exception,  to  this 
is  when  the  "person  held  to  service  or  labor  in  one  State  under 
the  laws  thereof,"  has  escaped  into  another  State.    In  that  case, 
and  no  other,  it  has  been  held  by  Congress  and  by  the  Courts, 
and  generally  admitted  by  the  American  people,  that  tlie  Fed- 
eral authority  is  to  interfere  by  a  law  of  its  own  for  the  cap- 
ture and  delivery  of  the  fugitive,  which  it  must  execute  by  its 
own  officers.    I  have  not  forgotten  the  opinion  of  the  late  Dan- 
iel Webster,  that  this  exception  ought  not  to  have  been  made ; 
but  without  raising  that  question  it  is  enough  to  say  that  in 
ihifl  instance  the  exception  proves  the  rule.    No  functionary  of 
the  Federal  government,  whether  civil  or  military,  has  any- 
thing to  do  with  the  administration  or  execution  of  the  local 
laws  peculiar  to  every  State.    Has  it  ever  been  claimed  that 
the  national  authority  is  bound  by  the  Constitution,  or  is  in- 
vested with  constitutional  power,  to  interfere,  within  the  juris- 
diction  of  a  State,  to  protect  the  slave  against  tlie  severity  of 
the  master  ?     On  what  theory  can  it  be  pretended  that  the 
same  authority  is  bound,  or  is  authorized  to  protect  the  master 
against  the  indolence  or  the  fugacity  of  the  slave? 

So  much  it  has  seemed  necessary  to  say  concerning  the  re- 
lations of  the  national  Constitution  and  government  to  slavery 
in  the  several  states.    If  these  views  arc  porrect,  the  conclusion 
is  unavoidable,  that  in  refusing  to  recognize  slaves  as  property 
axid  as  liable  to  the  incidents  of  property,  or  to  assume  at  any 
place  the  administration  of  the  local  laws  which  establish  and 
eOBtain  the  institution  of  slavery,  the  President  and  Congress, 
BXkdi  the  officers,  civil  and  military,  under  their  authority,  abdi- 
cate no  duty  imposed  upon  them  by  the  Constitution.     With- 
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out  venturing  to  censure  in  any  respect  the  course  of  the  admin- 
istration, I  cannot  but  think  that  if  President  Linooln  had 
taken  this  ground,  distinctly  and  unequivocally,  from  the  be- 
ginning, some  serious  diiKcultics  which  he  has  encountered  in 
the  conduct  of  the  war,  would  have  been  obviated.  For  ex- 
ample, the  answer  which  General  Butler  made  to  a  Virg^ian 
slaveholder,  and  which  has  given  a  new  meaning  to  the  word 
"  contraband,''  was  an  ingenious  evasion  by  which  a  shrewd 
lawyer,  holding  the  political  heresy  that  slaves  are  property 
nnder  the  Constitution,  succeeded  in  reconciling  his  theory  as 
a  lawyer  with  hi^  obvious  duty  as  a  patriot  soldier.  And  in- 
deed if  slaves  arc  property,  they  are  a  kind  of  property  which 
ought  not  to  be  left  in  possession  or  within  reach  of  the  enemy, 
for  neitlicr  quinine,  nor  saltpetre,  nor  lead,  nor  fnlminatin 
powder  for  percussion-caps,  is  so  important  to  the  enemy  in 
military  view,  as  slaves  who  understand  that  they  have  nothin 
to  hope  from  the  success  of  our  arms.  But  suppose  GteneraT 
Butler  had  said  to  that  Virginian,  "Tlie  man  whom  you  p; 
pose  to  seize  and  carry  off  is  indeed  within  my  lines,  and  for  — r 
aught  I  know  he  may  be  your  slave  under  the  law  of  Vii^nia  ; 
but  I  am  not  here  to  decide  any  question  between  you  an 
lum,  nor  to  administer  your  local  law ;  nor  will  I  permit  an 
unoflbnding  man  to  be  seized  in  my  camp  without  process 
law.  A\^here  is  your  writ  or  warrant  from  some  compete: 
authorit  V  under  the  Governor  of  V irmnia  ?'•  This  would  ha 
raised  tlie  question,  "  Is  there  any  Governor  of  Virginia  ?  aiL 
if  so,  who  is  he  ? ''  Xo  man  recognizing  John  Letcher  as  Go 
ernur,  or  the  usurping  body  at  Richmond  as  the  legislati 
power  in  that  state — no  man  refusing  to  recognize  Govemcu^r 
Pierpont  and  the  state  legislature  at  Wheeling,  should  ha^s^e 
been  tolerated  for  a  moment  in  claiming  under  the  laws  of  * 
government  not  recognizeil  by  the  United  States  the  ownersh'^Hp 
of  a  human  being.  This  position,  which  is  the  only  positicm^n 
consistent  with  the  genius  of  the  Constitution,  would  ha^^c 
made  it  plain  to  all  men  from  the  outset,  that  where  there  '^ 
no  state  government,  there  is  no  power  to  legalize  or  sust^— ^'^ 
the  law  of  slaverv  in  anv  of  its  distinctive  elements.  It  woi^aJ^ 
have  been  an  effectual  proclamation  to  all  the  conservatives        ^^ 
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',  south  and  nortli,  that  there  can  be  no  recognition  of 
ation  between  master  and  slave  by  any  Federal  author- 
ve  at  the  demand  of  a  state  government  adhering  to  the 
bntion  and  the  Union.  But  the  administration  was  nat- 
embarrased  by  the  traditions  which  it  had  inherited 
predecessors  who  seem  to  have  thought  that  the  oath  of 
r  to  the  Constitution  was  nothing  else  than  an  oath  of 
7  to  slavery. 

3e  elementary  views  illustrate  only  the  normal  relation 
Federal  Government  to  slavery  as  an  institution  created 
iministered  by  the  local  laws  of  certain  states  in  the 
.  I  now  proceed  to  another  topic. 
Powers  and  Duties  of  the  Federal  Goveimment  in  rdor 
•  enemies  of  the  United  States. 

men  wlio  formed  the  Constitution,  and  the  people  who 
\A  it,  had  just  emerged  from  a  seven  years'  war,  on  their 
oil,  with  one  of  the  most  powerful  nations  of  the  old 
a  war  which  was  at  the  same  time  a  civil  war.  Expe- 
had  taught  them  the  needfulness  of  such  a  government 
dd  have  ample  power  to  prosecute  any  future  war  against 
lemies  of  the  United  States.  Experience  had  taught 
too,  that,  by  the  necessity  of  the  case,  war,  and  especial- 
1  war,  invests  a  government  with  powers  for  the  defense 
rty  which  cannot  be  wielded  in  time  of  peace  without 
Ing  the  loss  of  liberty.  The  Continental  Congress,  with 
mal  grant  of  powers  from  the  several  states,  had  placed 
it  the  head  of  the  nation  in  its  conflict  for  existence,  had 
the  Declaration  of  Independence,  had  raised  armies  in 
,me  of  the  Union,  had  issued  bills  of  credit  with  no  other 
;han  requisitions  on  the  states  for  money  which  the  states 
pay  or  refuse  to  pay  at  their  discretion,  had  invested 
commander-in-chief  with  almost  dictatorial  powers,  had 
>rth  embassies  and  negotiated  treaties,  had  conducted  the 
>  a  successful  termination,  and  having  lost  by  that  great 
s,  the  powers  which  every  government  that  conducts  a 
aust  wield  against  the  enemies  of  the  nation,  it  had  be- 
too  weak  for  the  easier  functions  of  government  in  time 
kCe.    A  new  government  was  to  be  instituted  for  the  na- 
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tion ;  and  the  experienced  statesmen  in  the  convention  well  knew 
that  if  they  could  institute  a  government  which  should  perform 
its  functions  steadily  and  efficiently,  and  without  danger  to  lib- 
erty, in  times  of  peace,  and  which  should  be  entrusted  with 
the  duty  and  the  power  of  the  national  self-defense,  war, 
whenever  it  might  arise,  would  invest  that  government  with 
all  power  against  the  enemies  of  the  United  States.  The  Con- 
stitution formed  by  their  wisdom  takes  certain  powers  from  the 
several  states  and  gives  them  to  the  Union.  It  entrusts  the 
exercise  of  those  powers  to  a  national  government,  distributing 
them  according  to  their  nature,  some  to  Congress,  some  to  the 
President,  and  some  to  the  courts  which  Congress  is  required 
to  institute.  It  carefully  reserves  certain  rights  to  the  several 
states  and  to  the  people;  it  provides  for  justice  to  "foreign 
states,  citizens  or  subjects ;"  but  it  takes  no  care  to  protect  the 
enemies  of  the  United  States  against  the  government  which  it 
establishes.  Enemies  at  war  with  the  United  States  have  no 
rights  other  than  those  which  are  theirs  by  the  law  of  nations 
and  the  laws  of  war.  The  Constitution  has  no  occasion  to  pro- 
vide for  enemies  at  war  with  the  Union  anything  else  than  a 
speedy  and  effectual  destruction.  The  idea  that  declared  ene- 
mies, waging  war  upon  the  Union,  have  rights  under  the  Consti- 
tution, is  too  preposterous  to  be  entertained.  We  have  only  to 
inquire  how  the  duty  of  destroying  and  subjugating  the  ene- 
mies of  the  United  States,  and  the  powers  necessary  to  that 
end,  are  divided  between  Congress  and  the  President. 

1.  Powers  and  Duties  of  Congress. 

Looking  into  the  Constitution,  I  find  that  Congress,  as  the 
legislative  power  of  the  nation,  is  to  prepare  and  supply,  at  ita 
own  discretion,  all  the  means  and  machinery  of  war,  and  is, 
theretbre,  invested  with  an  almost  unlimited  power  of  taxation 
"  to  pay  the  debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States ;"  that  it  is  "  to  raise  and 
support  armies ;"  that  it  is  *'  to  provide  and  maintain  a  navj^;" 
that  it  is  "  to  makes  rules  for  tlie  government  and  regulation 
of  the  land  and  naval  forces ;"  that  it  is  "  to  provide  for  call- 
ing forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions  ;"  and  that  it  is  "  to  provide 
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for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  bo  employed  in  the  ser- 
vice of  the  United  States."  In  addition  to  all  this,  Congress  is 
invested  with  the  power  of  declaring  war  and  of  legalizing 
other  measures  of  hostility ;  so  that  no  war  shall  be  laA^'ful 
which  is  not  recognized  as  such  by  the  legislative  pow^r  of  the 
Union. 

2.  Powers  and  Duties  of  the  President. 
The  Constitution  creates  one  office  never  known  before  in 
the  Union,  and  designates  it  by  a  title  unknown  till  then  in 
history.    A  Congress  of  the  United  States  had  been  in  exist- 
ence for  half  a  generation ;    and  the  idea  of  governing  the 
Union  by  a  Congress  was  familiar  to  the  people.     During  the 
revolutionary  conflict,  all  the  powers  of  goverment  (so  far  as 
there  was  any  government  of  the  Union)  were  exercised  by 
Congress  without  any  other  warrant  than  the  fact  that  the 
United  States  were  at  war  with  a  powerful  enemy  invading 
the  country  from  abroad,  and  with  enemies  at  home  who  were 
often  rising  in  arms  and  always  ready  to  help  the  invaders. 
Experience  had  shown  the  inconveniences  and  the  incurable 
veakness  of  such  a  government.    Accordingly,  the  Congress  un- 
er  the  Constitution  is  a  very  different  thing  from  what  the  Con- 
nental  Congress  had  been.     The  difterence  is  not  merely  that 
>ngress,  as  now  constituted,  consists  of  two  houses,  the  States 
ing  represented  equally  in  one  and  proportionately  in  the 
ler,  and  the  members  voting  in  both  as  individuals  and  not  by 
lies ;  it  is  also,  and  chiefly,  that  the  Constitutional  Congress 
invested  with   the  legislative   power  of   the   Union    and 
h  hardly  any  other  power.     The  power  of  inquiry  in  order 
the  ascertainment  of  facts,  is  incidental  to  the  power  of 
slation.     The  power  of  impeachment  by  the  House  of  Rep- 
ntatives,  and  removal  from  office  by  the  Senate,  and  the 
er  of  electing  a  President  by  a  peculiar  method  in  case  of 
lure  on  the  part  of  the  electoral  colleges,  are  instances  of  a 
T  not  strictly  legislative  yet  properly  entrusted  to  the  legis- 
'  body.     But  with  these  exceptions.  Congress,  under  the 
itution,  has  no  power  other  than  the  power  of  making 
ind,  as  incident  thereto,  the  power  of  inquiry*    Instead 
XXII.  15 
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of  goveniing  the  Union,  as  the  old  Congress  attempted  to  do, 
our  Confrress  is  entrusted  -with  a  verv  different  class  of  fane- 
tions.     By  its  power  of  making  laws,  of  taxation,  of  granting 
or  withhoWing  siipi)lies,  of  specific  appropriation,  of  inquest, 
and  of  inipcachment,  as  well  as  by  its  power  of  declaring  war, 
it  is  a  check  upon  the  gi>vernnieut,  but  it  does  not  govern. 
The  power  of  governing  tlie  Union,  as  distinguished  from  the 
power  of  making  laws  on  the  one  hand,  and  from  the  power  of 
trying  and  deciding  "cases  in  law  and  cqnity"  on  the  other 
hand,  is  entrusted  to  an  officer  with  a  new  title,  the  "  President 
of  the  United  States.''     In  him  is  vested  bv  the  CJonstitntion 
"the  executive  power'' — not  simply  the  power  of  executing 
the  orders  of  Congress  like  a  sergeant- at-arms,  nor  simply  the 
power  of  carrying  into  effect  like  a  marshal  the  sentences  of 
the  courts,  but  the  power  of  executing  the  functions  of  what  is 
properly  government.     The  President  is  the  prime  minister  of     " 
the  national  sovereignty,  the  res])onsib]e  head  of  the  entire  ad-     - 
ministration.     The  present  inquiry  has  nothing  to  do  with  his    « 
powers  in  time  of  peace.     It  relates  only  to  his  powers  against  -;:: 
the  enemies  of  the  United  States  in  time  of  war. 

(1.)  If  Congress  has  perforyied  its  constitutional  duty  in  th< 
way  of  legislation,  there  is  an  army  and  a  navy,  and  pronsioi 
has  l)een  made  for  their  support  and  efficiency ;  regulations^ 
have  been  establislied  for  their  government  by  jiroper  officer^sr- 
and  for  the  punishment  of  offenses  against  military  discipline: 
provision  has  been  made  for  organiziTig,  arming,  and  trainins 
])y  a  uniform  discipline,  just  that  portion  of  the  populatioi 
which  may  be  required  as  a  militia :  and  there  are  laws  by  whicl 
the  militia,  or  any  ]>ai*t  of  it,  may  be  called  forth  in  an  eniei 
Ljjency  "  to  execute  the  laws  of  the  Union,  6upi)ress  insurreci: 


tions,  and  repel  invasions."     Of  all  that  force — the  army,  tli € 

navv,  and  the  militia  called  into  the  service  of  the  Union — th—  * 
President  is  *'  commander-in-chief.''  This  is  the  trnst  whir^=Ti 
was  committed  to  Washington  in  the  war  for  independenc  ^ 
lie  hehl  the  command  over  the  continental  armv  raised  t  >^ 
Congress,  and  over  all  bodies  of  militia  called  into  the  servi  -^^^ 
of  the  Union.  Whatever  powers  were  wielded  by  him  in  tit —  ^ 
command,  against  the  enemies  of  the  United  States,  under  t       V 
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law  of  nations  and  the  laws  of  war,  are  the  powers  which  the 
Constitution  requires  the  President  to  use  for  the  destruction 
and  subjugation  of  the  enemies  of  the  United  States,  whenever 
war  has  been  legalized  by  Congress.  But  there  is  one  very 
important  difference.  Wasliington  was  commander-in-chief 
by  virtue  of  a  commission  from  Congress  delegating  to  him 
powers  which  they  had  assumed  as  belonging  to  them.  The 
President  is  commander-in-chief  by  the  fiat  of  the  Constitu- 
tion- The  Continental  Congress  was  in  fact  commander  over 
Washington,  who  received  his  orders  as  well  as  his  commission 
from  that  higher  authority.  The  President  has  no  superior 
bat  in  the  sovereignty  by  whose  will  the  Constitution  was  or- 
dained and  established,  and  of  whose  will  it  is,  till  duly 
changed,  the  highest  expression.  Congress  rf^cZare^  war ;  the 
President  makes  war. 

(2.)  If  Congress  has  performed  its  duty  of  making  provision 
Ibr  an  organized  and  trained  militia,  and  for  calling  forth  that 
militia  in  an  emergency,  the  President,  in  case  of  a  combina- 
tion to  resist  the  laws  of  the  [Jnion,  has  power  to  "  take  care 
that  the  laws  be  faithfully  executed,"  and  in  case  of  an  insur- 
rection or  invasion,  he  has  power  to  act  at  once  with  warlike 
fbrc^e  against  the  enemies  of  the  United  States  without  waiting 
for  Congress  to  be  assembled.  Against  invaders  from  abroad 
or  traitors  in  arms  at  home,  he  has  ix)wer  to  use  immediately 
all  measures  of  destruction  or  subjugation  not  contrary  to  the 
law  of  nations  and  the  laws  of  war. 

(3.)  The  President  has  power,  with  the  advice  and  consent 
of  the  Senate,  given  in  a  two-thirds  vote,  to  negotiate  and  con- 
olude  a  treaty  with  the  enemies  of  the  United  States,  imposing 
open  them  such  terms  as  victory  shall  have  enabled  him  to  dic- 
t;ate,  or  submitting  to  such  terms  as  "  the  fortune  of  war"  shall 
Iftfive  compelled  him  to  accept.  The  same  treaty-making  power 
-v^hich  acquired,  as  the  result  of  conquest,  California  and  New 
3i£exico,  ^nd  which  carried  the  western  boundary  of  Texas 
to  the  Rio  Grande,  is  competent  to  make  peace  with  any  hos- 
tile power  recognized  or  unrecognized  before,  and  to  purchase 
tliat  peace  by  any  cession  of  territory,  or  any  national  humilia- 
tion, which  disaster  and  defeat  on  our  part  shall  have  made  in- 
evitable.    A  treaty  made  "under  the  authority  of  the  United 
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States '' — though  it  cedes  the  political  liberty  of  the  states 
and  the  independence  of  the  nation — is  "  the  supreme  lair  of 
tlie  land,"  and  can  be  set  aside  only  by  renewing  the  war. 
While  the  Constitution  has  unequivocally  ordained  that  in  our 
government,  the  President,  acting  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  be  the  depositary  of  the  treaty- 
making  power,  it  imposes  no  limitation  on  the  exercise  of  that 
power.     Xor  is  such  a  limitation  really  possible.    The  constitu- 
tion of  Mexico  expressly  denied  to  its  government  the  power  of 
ceding  any  portion  of  the  national  territory ;  but  what  did  that 
prohibition  avail  against  necessity  ?     Was  the  treaty  invalid  by 
which  Mexico  purchased  i>eace  with  the  United  States  ?    Is  the 
title  worthless  by  which  we  hold  the  vast  and  rich  territory 
ceded  to  us  in  that  treat v?     In  the  nature  of  the  case  everv 
government  that  can  wage  war  must  have  a  power  of  making 
peace  on  such  terms  as  a  victorious  enemy  maj'  dictate,  and  that 
power  of  making  peace  can  have  no  limit. 

3.   Cofij>era(!ofi  of  Congress  aivl  the  President. 

The  state  of  war  is  legalized  by  act  of  Congress.  Men.* 
money,  ships,  fortresses,  all  the  means  of  war,  are  placed  at  the^: 
disi)Osal  of  the  President  by  acts  of  Congress.  ''  Rules  con- 
cerning captures  on  land  and  water'- may  be  made  by  Con — 
gress.  A  President  may  be  ambitious  of  conquest;  he  maj 
have  a  passion  for  wielding  the  powers  with  which  a  state  or"  -1 
war  invests  him,  but  which  pass  from  him  when  peace  returns  • 
he  may  desire  to  enrich  himself  or  his  friends  and  dependents^' ^ 
with  property  captured  in  war;  he  may  entertain  designs=^  » 
asrainst  the  ends  for  which  the  Constitution  was  ordained.  Bu^  — * 
he  can  do  nothing  without  the  cooperation  of  Congress,  and  h«^  ^ 
cannot  infringe  the  prerogatives  of  that  l)ody  without  exposii 
himself  to  impeachment  and  removal.  Congress,  on  the  othe 
hand,  is  limited  and  checked  by  the  powers  vested  in  the  Pi 
ident.  It  may  declare  war ;  but  it  cannot  make  peace. 
may  imjioae  taxes  and  make  appropriations  for  warlike  pui 
poses ;  it  may  authorize  the  raising  of  armies  by  voluntary  ei 
listmcnt  or  by  drafting;  but  it  cannot  organize  a  regiment  d( 
set  a  squadron  in  the  field.  It  nuiy  define  the  rank,  dnti< 
and  emoluments  of  ail  officers  subordinate  to  the  commande: 
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in-cliief ;  but  every  oflScer  from  the  lieutenant-general  down- 
ward, must  be  nominated,  and  (with  the  advice  and  consent  of 
the  Senate)  commissioned  by  the  President.  Congress  depends 
on  the  President  for  an  earnest  and  efficient  prosecution  of  the 
war  which  it  declares,  as  really  as  the  President  depends  on 
Congress  for  men  and  the  material  means  of  war. 

To  sum  up  this  analysis  of  the  powers  and  duties  of  the  Fed- 
eral Government  in  relation  to  the  enemies  of  the  United 
States,  I  may  say  that,  in  a  state  of  war,  recognized  as  such  by 
Congress,  the  Government  has  power  to  employ  tlie  entire  re- 
sources of  the  country  against  the  enemies  of  the  country,  and  its 
power  in  that  respect  is  limited  only  by  laws  higher  than  the 
Constitution  and  independent  of  it.  Congress  having  legalized 
the  war,  and  having  provided  the  men  and  means,  it  becomes 
the  constitutional  right  and  duty  of  the  President  to  use  every 
legitimate  method  and  expedient  of  war  for  the  purpose  of  dis- 
tressing, weakening,  destroying,  and  subduing  the  enemies  of 
the  United  States.  If  there  be  any  such  expedient  which  he 
persistently  refuses  to  employ,  when  he  knows  that  in  a  mili- 
tary point  of  view  it  is  essential  to  the  early  and  prosperous 
termination  of  the  war,  he  is  unfaithful  to  his  office.  If  he  can 
weaken  and  embarrass  the  enemy  by  inviting  any  portion  of 
the  population  under  their  control  to  renounce  all  subjection 
to  that  hostile  power,  and  by  promising  them  protection  and 
liberty,  it  is  not  only  his  right  but  his  duty  to  do  so.  If  those 
enemies  of  the  United  States  have  under  their  control  millions 
of  slaves  whose  reluctant  labor,  though  far  less  productive  than 
the  labor  of  freemen,  is  to  them  "  the  sinews  of  war,"  he  cannot 
reasonably  regard  those  slaves  as  anything  else  than  a  population 
oppressed  by  the  power  with  which  he  is  waging  war  for  his 
country ;  nor  can  he,  without  conspicuous  unfaithfulness  in  his 
high  office,  refuse  to  alienate  them  from  the  service  of  that  hoe- 
tile  power  by  giving  them  every  reasonable  assurance  needful 
to  that  end. 

But  you  seem  to  think  that  the  powers  of  the  President,  in 
the  prosecution  of  the  present  war,  are  limited  by  the  fact  that 
the  enemies  with  whom  we  have  to  do  are  traitors  and  rebels, 
and  are  liable  in  law  to  the  penalties  of  treason.    You  main- 
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tain,  if  I  iindcr:=tand  yon,  that,  in  tliis  conflict,  the  XTnited 
State?  have  not  the  rights  -which.  l>y  the  law  of  nations  and  the 
laws  of  war,  l»eh>nir  to  a  hellijrerent  power :  and  that  we  can 
not  claim  those  rights  without  conceding  them  at  the  same 
time  to  the  other  party.  The  question,  then,  arises*  whether 
there  is  anvthinir  in  the  Constitution,  or  in  that  law  of  nations 
which  it  presupposes,  that  should  restrain  the  President  from 
using.  f«.»r  the  conquest  of  this  rebellion,  the  powers  with  which 
he  is  invested  again-t  tlie  enemies  of  the  United  States. 

III.  Poicirs  and  fjuft'rjn  of  the  President  in  a   war  \ci\ 
traitors. 

You  have  suggested  (unintentionally,  I  presumed  a  distinc^  -^ 
tion  l>etween  the  present  cunflict  with  ahugerel^ellion.  andth 
process  of  suppressing  a  mere  insurrection.     To  avoid  admit — 
ting  that  the  United  States  are  really  at  war,  you  speak  o  - 
"  the  right  to   suppress  an    in^tfrrcctirm  by  forcible   mean 
which  means,  from  the  magnitude  of  the  releUion,  have  as 


sumed  the  proportions  of  war."     Let  me  ask  your  attention  t- 
thc   distinction  which    these   words  susrcrest,  but  which  vo" 
seem  to  have   overlooked.     The  dictionary  says    of  "  insi 
rection,"  (I  quote  from  "Webster's  quarto,  first  edition^,  " 
dilfers  from  rchcUion^  ior  the  latter  expresses  a  revolt,  or  ana? 
tempt  to  overthrow  the  g»»vernmcnt,  to  establish  a  diflerei 
one,  or  to  i»lace  the  country  under  another  jurisdiction."     Ui 
dcr  tlie  word  '•  rebelh'on,"  it  says.  *'  Among  the  Romans,  rel 
lion  was  originally  a  revolt  «.»r  c»peii  resistance  to  their  govc 
ment  among  nations  that  had  1  leen  subdued  in  war :"  and  i1 
first   definition   of  the   word   is,   ''An  open  and  avowed 
nunciati<m    rif  the   authoritv   of    the  jrovernment    to    whi( 
one    owes   allegiance :    or  the   taking   of   anus   traitoroiisl 
to  resist  tlie   authoritv  of  lawful   iroveniment :  revolt.'*     Tl — ^^ 
idea  of  rebellion  includes  the  idea   of  insurrection,  but  the 
mav   l.>e  an  insurrection  which  is  not  rebellion.     This  thii 
with   whi(rh    we  have  to  do  at  present  is  more  than  a  mi 
insurrection.     It   is   in   the   strict   sense — and  I   might   cv 
sav  in  the  old  Roman  sense — a  rebellion  on  the  lanrest  sci 
South  Carolina,  for  instance,  was  conquered  from  the  British 
the  United  States  in  the  war  of  independence;  and,  instead 
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l)eing  held  as  a  conquered  province,  was  permitted  to  become 
an  equal  State  in  the  Union.     That  State,  as  represented  and 
controlled  by  its  municipal  authorities,  has  now  rebelled,,  or 
made  war  again.    Louisiana  and  Arkansas  were  acquired  by  tlie 
equally  legitimate  method  of  purchase,  and  they,  in  like  manner, 
have  revolted  and  made  war  against  the  nation  with  which  thej^ 
were  incorporated.     So  of  all  the  States  which  are  commonly 
spoken  of  as  having  seceded  from  the  Union, — each  of  them, 
as  represented  b}'  its  own  local  government,  has  revolted.     It 
is  not  a  strict  use  of  language  to  speak  of  this  great  revolutionary 
attempt  as  a  mere  insurrection.     Tliis  is  not  a  tumultuous  upri- 
sing, like  the  Shays  insurrection  in  Massachusetts,  or  the  whis- 
ky insurrection  in  Pennsylvania,  or  the  Nat  Turner  insurrec- 
tion in  Virginia;  it  is  a  rebellion  of  local  governments,  and  of 
the  provinces  governed  by  them,  against  the  established  and 
legitimate  government  of  tlie  nation.     The  distinction  is  an 
important  one.     Where  there  is  a  mob  that  cannot  be  dispereed 
by  a  constable  or  a  squad  of  policemen,  the  magistrate  may 
call  for  military  aid ;  but  tlie  quelling  of  a  mob  by  military 
force,  even  though  it  be  necessary  to  iire  upon  the  rioters,  is 
not  war.     The  tumult  mav  become  an  insurrection ;  disorder- 
ly  hordes  of  men  may  undertake  to  obtain  by  force  a  change 
of  laws  or  a  change  of  government ;  and  a  greater  and  bloodier 
demonstration  of  power  may  be  necessary  to  the  restoration  of 
order,  but  the  suppression  of  a  mere  insurrection  is  not  war. 
When  the  insurrection  becomes  a  revolt,  when  the  local  author- 
ities lead  and  control  the  movement,  when  armies  instead  of 
mobs  assail  the  imperial  or  national  power,  when  a  usurping 
government  is  organized  and  is  claiming  recognition,  the  move- 
ment is  more  than  an  insurrection — it  is  a  rebellion,  and  rebel- 
lion is  war. 

I  say,  then,  that  what  "we,  the  people  of  the  United  States,'' 
have  on  hand  just  now,  is  the  conquest  of  a  rebellion.  We 
are  not  dealing  with  a  riot,  nor  with  a  mere  insurrection  of  a 
rabble.  We  are  in  the  midst  of  a  civil  wai*,  the  greatest  that 
the  world  has  ever  seen.  Almost  the  entire  territory  of  eleven 
States  has  been  occupied,  and  the  population  subjugated  by  a 
great  military  force,  and  what  we  have  to  do  is  to  regain  by 
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conquest  what  we  have  temporarily  lost,  and  to  liberate  those 
of  our  countrymen  whose  submission  to  tlie  intnisive  and 
usurping  power  is  so  far  involuntary  as  to  be  excusable.  Accord- 
ingly this  conflict  has  been  recognized  as  war  by  the  supreme 
authority  of  the  nation,  as  well  as  by  the  foreign  powers  that 
have  proclaimed  their  neutrality.  You  quote,  for  another 
purpose,  the  manifesto  in  which  Congress  announced  to  the  na- 
tion and  to  the  world  the  purj>oses  for  which  the  struggle  is  to  be 
maintained  on  our  part.  I  mean  the  resolution  of  July,  1861, 
which  I  take  leave  to  transcribe  as  conclusive  on  the  question 
whether  we  are  reallv  at  war. 

'*  Resolved^  That  the  present  deplorable  civil  war  has  been  forced  npow  the  coun- 
try by  the  disunionists  of  the  Southern  States,  now  in  arms  against  the  constitution 
al  Governraont,  and  inarms  around  the  capitol;  that  in  this  national  emergency. 
Congress,  banishing  aU  feelings  of  passion  or  resentment,  will  recollect  only  its 
duty  to  tlie  whole  country ;  that  this  war  is  not  waged  on  their  part  in  any  s})irit 
of  oppression,  or  for  any  purpose  of  conquest  or  subjugation,  or  purpose  of  orer- 
throwing  or  interfering  with  the  rights  or  established  institutions  of  those  States, 
but  to  defend  and  maintain  the  supremacy  of  the  Constitution  and  to  preserve  tbo 
Union,  with  all  the  dignity,  equality  and  rights  of  the  several  States  unimpaired ; 
and  that  as  soon  as  these  objects  are  accomplished  the  war  ought  to  cease." 

Can  anybody  who  reads  the  manifesto,  be  at  a  loss  to  decide 
whether  the  conflict  with  the  great  rebellion  is  really,  in  the 
estimation  of  the  government,  war,  or  only  something  less  than 
war  ?  Can  anvbodv  doubt  whether  our  ijrenerals  on  the  land, 
our  admirals  on  the  sea,  and  the  constitutional  commander-in- 
chief  of  our  armv  and  navy  are  reallv  invested  with  all  belliff- 
crent  rights  against  these  belligerent  enemies  of  the  United 
Stfites  ? 

You  are  quite  correct  in  imputing  to  me  the  opinion  that  in 
this  war  "the  government  has  all  the  rights  of  a  belligerent 
which  would  be  recognized  by  the  law  of  nations  in  a  foreign 
war."  You  are  equally  correct  in  saying  that  ''practically 
there  cannot  be  a  war  in  which  there  is  only  one  belligerent." 
But  I  am  compelled  to  pause  over  your  opinion  when  you 
"  think  it  may  safely  be  asserted  that  there  is  nu  war,  foreign 
or  domestic,  in  which  one  of  the  parties  is  entitled  to  all  the 
rights  of  a  belligerent,  as  recognized  by  the  law  of  nations,  un- 
less the  other  party  is  also  entitled  (o  the  same  rights.''    While 
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I  admit  tlie  safety  of  your  assertion  in  its  most  obvious  sense, 
I  am  constrained  to  pause  over  it  in  the  suspicion  that  there  is 
something  equivocal  and  misleading  in  your  use  of  the  word 
"right."  My  suspicion  grows  when  I  find  you  proceeding  to 
say,  "If  we  claim  all  these  rights  we  must  concede  them  to  the 
Confederates,"  and  arguing  that  if  we  recognize  the  rebels  as 
actually  making  war  upon  us,  and  if  we  deal  with  them  accord- 
ing to  the  laws  of  war,  we  virtually  acknowledge  that  they 
are  no  longer  liable  to  punishment  by  the  civil  authorities  for 
the  crime  of  levying  war  against  the  United  States.  That  I 
may  be  sure  of  doing  3'ou  no  injustice,  I  transcribe  your  lan- 
guage. 

"  There  may  be  an  insurrection,  and  the  Govemmcnt  may  seek  to  assert  its 
antliority  by  force,  in  which  neither  party  is  entitled  to  the  rights  of  a  belllger- 
cut.  The  two  parties  might  be,  as  they  are  in  thid  caae,  belligerents  so  far  as 
certain  foreign  nations  ore  concerned,  because  of  the  recognition  by  such  nations 
of  the  insurgents  as  a  belligerent  party.  But  as  between  themselves,  however 
grave  the  ])roportion8  of  the  contest,  their  Btatia  is  as  to  each  other,  that  of  the 
preceding  lawful  authority  asserting  itself,  on  the  one  hand,  and  rebels  attempting 
to  produce  revolution  on  the  other,  and  all  acts  of  active  hostility  on  the  part  of 
the  rebels  would  bo  treason,  and  punishable  accordingly.  But  when  the  Govem- 
mcnt itself,  instead  of  pursuing  its  attempt  to  subdue  the  rebellion,  assumes  to  it- 
self the  character  of  a  belligerent,  the  rebels  are  the  other  belligerent,  and  there 
can  be  no  new  treason,  subsequently,  on  the  part  of  those  who  before  were  trait- 
ors. Tlie  acts  of  Congress  for  the  punishment  of  treason  by  confiscation,  <&c.,  ' 
could  no  longer  apply  to  subsequent  acts,  as  between  belligerents  there  can  be  no 
treason  in  acts  of  hostility. 

"  If  the  United  States  may  exercise  all  the  rights  of  a  belligerent  in  the  terri- 
tory of  a  State  wliich  has  rejected  the  Constitution  and  made  war  upon  the  Union, 
they  may  conquer  the  State,  without  doubt,  and  after  the  conquest  treat  it  as  a 
territory,  and  change  its  laws.  And  so,  on  the  other  hand,  the  State  which  has 
rejected  the  Constitution  may,  if  it  can,  not  only  conquer  the  United  States, 
(which  is  undoubtedly  true,  even  if  the  case  were  one  of  mere  insurrection),  but 
in  the  attempt  so  to  do,  such  State  would  only  be  exercising  the  lawful  rights  of 
the  other  belligerent,  and  if  the  attempt  should  fidl,  those  concerned  in  it  would 
only  be  subject  to  the  common  laws  of  warfare.  The  late  incursion  into  Mary- 
land wa.s,  on  your  position,  lawful  war,  and  no  laws  of  the  United  States  were 
broken  by  the  forces  concerned  in  it,  so  as  to  subject  them  to  penalties.  There 
are  authorities  which  tend  to  support  these  positions,  unless  they  ore  rejected  as 
*  law  logic* " 

Before  I  proceed  to  the  consideration  of  your  authorities,  al- 
low me  to  say,  with  all  respect,  that  if  you  are  not  amusing 
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yourself  l»y  i>ra('t icing  on  me  a  little  of  that  verbal  or  logical 
legerdemain  which  Coleridge  calls  ^'lofftjdcBdalff;'' xou  are  ivor 
posing  upon  yourself  l)y  not  observing  with  sufficient  exact- 
ness the  meaninjr  of  the  words  von  use.    It  is  necessarv  for  * 
me  to  unravel,  if  I  can,  the  network  of  sophisms  in  which  yonr* 
argument  would  ensnare  me.     A  few  simple  statements  map- 
be  sufficient  for  that  puq.)ose. 

1.  Nothing  is  more  obvious  than  that  there  are  belligerent^ 
wherever  there  is  war,  and  that  wherever  tliere  is  one  belli^ 
erent  there  are  two. 

2.  The  recognition  of  a  war  as  a  matter  of  fact,  and  tk^ 
consequent  recognition  of  the  parties  to  that  war  as  bellige»«. 
ents,  and  as  having  in  relation  to  each  otlier,  and  in  relation  to 
the  world,  all  the  rights  which  modem  civilization  concedes  to 
the  parties  in  a  war,  is  a  very  diifercnt  thing  from  recogniziiij 
those  two  parties  as  independent  sovereignties.     The  European 
lowers  have  recognized  the  present  conflict  in  our  country  as 

a  war,  and  have  therefore  recognized  the  parties  as  belligerent, 
but  in  so  doing,  they  have  not  recognized  the  pretended  Con- 
federacy as  a  sovereign  power,  nor  the  war  as  anj'thing  else 
than  a  great  rebellion  against  the  sovereignty  of  the  United 
States. 

3.  Wherever  there  is  a  war,  all  the  belligerent  rights  of  the 
belligerent  parties  may  be  acknowledged  without  implying  any 
concession  or  any  assumption  in  regard  to  the  rightfulue»of 
the  war  itself,  i»r  in  regard  to  the  conclusion  and  consequences 
of  the  war.  In  such  an  acknowledmnent,  whether  bv  neutrals 
toward  the  parties,  ov  hy  the  parties  toward  each  other,  noth- 
ing is  acknowledged  but  the  lact  that  the  contlict  is  war,  to  be 
conducted  in  conformity  with  the  usages  of  the  civilized  worii 
The  war  mav  be  on  one  side,  or  on  both  sides,  ila£;itious  in  its 
origin — it  may  be  an  unprovoked  invasion  for  pnrjioses  of  con- 
quest or  an  unprovoked  rebellion  against  an  estal^lished  and  be- 
neficent government,  but  be  it  ever  so  wickcxl  in  its  origin,  and  be 
the  <juestion  at  issue  what  it  may,  the  recognition  of  it  as  a  war, 
and  of  the  parties  as  belligerents,  implies  nothing  more  than 
that,  while  the  war  lasts,  the  accepted  laws  of  war — including 
the  rules  which  define  the  rights  of  neutrals  and  the  rnte 
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lich  define  the  rights  of  the  parties  belligerent — are  to  be 
^pected  on  all  sides.  The  laws  of  war  relate  to  nothing  but 
3  manner  of  carrying  on  the  war. 

4.  Tonr  statement  that  "  the  late  incursion  into  Maryland 
is,  on  [my]  position,  lawful  war,"  and  that  "  no  laws  of  the 
lited  States  were  broken  by  the  forces  concerned  in  it,  so  as 
subject  them  to  penalties,"  may  serve  to  illustrate  the  con- 
ion  of  your  argument.  Judged  by  the  laws  of  war,  the  late 
sursion  of  the  rebels  into  Maryland  was  "  lawful " — a  lawful 
iasure  of  hostility,  as  lawful  as  the  operations  of  General 
sClellan  in  the  Virginian  peninsula.  The  battle  of  Antietam 
s  as  lawfully  fought  by  the  rebels  as  the  battle  of  Bull  Eun 
any  other  battle  of  the  war.  But  with  the  question  wheth- 
the  war  itself  is  lawful  on  the  part  of  those  wliom  you  call 
5  Confederates,  the  laws  of  war  have  no  concern.  If  the  acts 
which  the  war  began — the  pretended  ordinances  of  secession, 
5  furtive  or  violent  seizure  of  the  national  property,  the  pro- 
cted  siege  of  Fort  Sumter,  ending  in  tlie  bombardment  and 
)ture  of  that  fortress — were  in  accordance  with  the  Constitu- 
n  of  the  United  States,  which  is  the  supreme  law  of  the  land, 
if  they  were  in  accordance  with  that  higher  law  by  which 
urrection  and  revolutionary  violence  must  be  justified  or 
idemned,  then  the  \^hole  war  is  lawful  on  their  part,  and  the 
rfulness  of  the  whole  includes  the  lawfulness  of  every  por- 
Q,  excepting  only  those  atrocities  which  are  contrary  to  the 
Lges  of  civilized  races  and  which  are  to  be  punished  by  mili- 
y  retaliation. 

>.  Not  only  has  our  National  Government  recognized  this 
ifliet  expressly  as  a  war,  but  it  has  in  almost  every  other  way 
ognized  the  rebels  as  a  belligerent  party,  and  its  own  obli- 
;ion  to  conduct  the  conflict  in  accordance  with  the  laws  of 
r.  Has  any  privateer,  captured  on  the  high  seas,  under  the 
►el  flag,  been  hanged  for  piracy  ?  Of  the  tens  of  thous- 
is  of  rebels  taken  in  arms  against  the  United  States,  has 
f  one  been  hanged  for  treason,  or  tried,  or  even  arraigned 
ore  any  civil  tribunal  for  an  offense  against  the  laws? 
hat  one  rule  or  principle  is  there  in  the  system  known  as  the 
rs  of  war,  which  our  Government  does  not  recognize  as 
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ion,  the  United  States  are  not  entitled  to  the  rights  of  war 
against  tlie  Confederates,  so  called.  Let  us  see  how  your  au- 
thority bears  upon  your  position. 

The  first  question  is,  what  does  youi'  author  mean  by  "mere 
rebellion?"  In  this  section  of  his  chapter  on  different  kinds 
of  wax's,  lie  is  defining  "civil  wars,"  and  distinguishinc^  them 
from  "  ware  of  insurrection  and  revolution  "  which  he  has  de- 
fined in  a  preceding  section.     He  has  already  said  : 

**  §  5.  Wars  of  insurrection.  And  of  rcvolnllon,  are  generally  those  undcrtakea 
to  gain,  or  to  regain,  the  liberty  or  independence  of  the  party  or  state  which  un- 
dertakes them,  AS  was  the  cose  with  the  Americans  in  1776,  against  England.  * 
*  *  A  war  of  revolution  is  generally  undertaken  for  the  dismember- 

ment of  a  state,  by  a  separation  of  one  of  its  parts,  or  fur  the  overthrow  and  rad- 
ical change  of  the  government;  wliilcan  insurrectionary  war  is  sometimes  waged 
for  a  very  different  i)urpose.  Both,  liowever,  have  respect  to  the  internal  affain 
of  the  state  rather  than  to  its  external  relations.  Tliey  arc,  therefore,  in  one 
sense  civil  wars,  and  are  governed  by  the  same  general  rules  which  are  applied 
to  that  class  of  war:*.**    llallecky  p.  831. 

In  the  liglit  of  these  definitions  there  is  no  doubt  into  what 
class  Gen.  Ilalleck  puts  the  war  in  which  he  is  at  this  moment 
acting  so  conspicuous  a  part.  Congress,  in  its  manifesto,  calls 
this  a  civil  war,  and  so  it  is  in  tlic  popular  use  of  words;  but 
liis  definition  makes  it  a  '*' war  of  revolution,"  of  which  he  says 
tliat  "each  party  in  sucli  ca?es  is  usually  entitled  to  the  rights 
of  war  as  against  each  other,  and  also  with  res]>ect  to  neutrals." 
This  war  then  has  far  outgrown  the  dimensions  of  wliat  he 
means  bv  a  "  mere  rebellion."  Think  vou  that  he  re^^ards  liim- 
self  as  holdiiii'his  hio-h  command  in  a  war  which  is  conducted 
'Svithout  regard  to  the  general  rules  of  war  which  internation- 
al jurisi)rudence  establishes  between  sovereign  states?"  The 
war  with  John  Brown  was  coiuhu^ted  in  that  fashion.  He  and 
his  followers  were  not  allowed  to  surrender  themselves  as  pris- 
oners of  war.  As  soon  as  thev  were  caudit  bv  the  military 
power  of  the  United  States,  they  were  delivered  over  to  the 
civil  power  of  Virginia  to  l>e  tried  without  waiting  for  their 
wounds  to  heal,  and  to  be  han^j^ed  without  mercv.  That  was 
what  (len.  Ilalleck  means  bv  a  ^'mere  rebellion." 

Perhai)s  his  use  of  the  word  rebellion  in  this  instance  is  not 
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perfectly  accurate,  I  find  however,  in  another  passage  to  which 
I  shall  presently  refer,  a  clear  statement  of  the  distinction 
which  he  makes  between  a  mere  rebellion,  and  a  war  of  insur- 
rection or  revolution,  or  a  civil  war  in  the  more  limited  sense. 
Every  civil  war,  in  the  largest  sense,  is  called  a  rebellion  by 
the  party  which  sustains  the  existing  government.  The  chron- 
ic civil  war  in  China  is  a  rebellion.  The  war  which  the  En- 
glish nation  as  represented  in  parliament  waged  against  their 
forsworn  king,  is  commonly  spoken  of  in  English  history  as 
"  the  great  rebellion."  The  war  in  which  the  thirteen  Anglo- 
American  colonies  achieved  their  independence,  was,  in  all 
British  opinion,  a  mere  rebellion  till  its  success  l^ad  made  it  a 
completed  revolution.  So  the  United  States  to-day  are  strug- 
gling to  vanquish  a  rebellion,  but  the  conflict  is  nevertheless  a 
"civil  war,"  a  "war  of  insurrection  and  revolution,''  as  defined 
by  your  author,  and  therefore  a  war  to  be  conducted  in  con- 
formity with  the  recognized  laws  of  war. 

Admitting,  however,  for  the  sake  of  argument,  that  we  ai*e 
dealing  with  a  "  mere  rebellion,"  in  Gen.  Ilalleck's  meaning  ; 
and  that  this  is  therefore  one  of  the  wars  in  which  the  rule 
that  "  each  party  is  entitled  to  the  rights  of  war  as  against  the 
other"  may  be  disregarded, — the  next  question  is  whether 
your  author  means  to  say  that,  in  a  conflict  with  rebellion, 
neither  party  is  entitled  to  the  rights  of  war  as  against  the 
otiier.  Does  the  learned  as  well  as  gallant  soldier,  evidently 
writing  with  a  sagacious  anticipation  of  events,  intend  to 
limit,  or  to  extend,  the  right  of  an  established  government  to 
defend  itself  against  rebellion  ?  When  he  says  that  "  mere  re- 
bellions "  are  an  exception  to  the  nile  which  concedes  belliger- 
ent rights  to  both  parties  in  a  war  of  insurrection  and  revolu- 
tion, does  he  mean  that  an  established  government  has  no 
more  right  to  wage  war  against  a  mere  rebellion,  than  the 
mere  rebellion  has  to  make  war  against  the  Government? 
Does  he  mean  what  you  would  have  me  think  he  means, 
namely,  that,  in  a  conflict  with  a  more  rebellion,  there  are 
gome  measures  and  methods  of  hostility,  not  inconsistent  with 
the  rules  and  usages  of  civilized  wjir,  which  the  Government 
may  not  employ,  if  necessary,  to  effect  a  speedy  and  complete 
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suppression  of  the  rebellion  ?  The  question  answers  itself  on  a 
mere  inspection  of  the  passage  in  its  connection  with  the 
author's  argument.  Wliat  Gen.  Ilalleck  means  is  obviously 
that  in  such  a  conflict  the  Government  has  all  the  rights  which 
military  power  and  military  necessity  can  give,  while  the 
rebels  have  none.  Poor  John  Brown  thought  that  if  the 
Government  of  the  United  States  should  assume  to  exercise 
belligerent  rights  against  him,  he  must  needs  have  belligerent 
rights  against  the  Government.     Was  he  not  mistaken  ? 

If  you  had  carefully  read  the  entire  chapter  on  the  '*  differ- 
ent kinds  of  wars,"  you  could  not  have  overlooked  another 
section  in  which  your  author  makes  a  still  more  explicit  state- 
ment of  his  opinion  on  the  point  in  question.  It  is  the  section 
in  which  he  incidentally  explains  what  he  means  by  a  "  mere 
rebellion ;"  and  for  that  reason,  as  well  as  for  its  conclusive- 
ness on  the  topic  of  belligerent  rights,  I  transcribe  it. 

'*  §  25.  A  contest  by  force  between  different  members  of  the  same  society  ^r 
state,  has  sometimes  been  caUcd  a  mixed  war.  Grotius  regards  sucli  a  war  as 
public  on  the  side  of  the  established  authorities,  and  private  on  the  part  of  those 
who  resist  such  authorities.  Such  a  contest,  on  the  part  of  individuals  against 
the  established  Government,  may  be  a  mere  insurrection  or  rebellion,  and  the  act« 
of  such  individual  insurgents,  or  rebels,  in  resisting  or  opposing  the  authority  of 
the  Government,  may,  as  already  stated,  be  punished  according  to  the  municipal 
low  which  they  have  violated ;  but  where  the  contest  assumes  the  character  of  n 
public  trar^  os  defined  and  recognized  by  the  law  of  nations,  it  is  the  general 
usage  for  other  states  to  concede  to  both  parties  the  rights  of  war  so  far  as  re- 
gards the  law  of  blockades,  of  contraband,  etc.  It  must  be  remembered,  how- 
ever, that  every  insurrection  or  rebellion  is  by  no  means  a  public  war,  and  a  state 
whicli  recognizes  it  as  such,  doe3  so  under  the  responsibilities  which  are  imposed  by 
the  laws  of  international  comity.  It  should  also  be  remarked  that,  in  such  cases, 
belligerent  rights  tnai/  be  superadded  to  those  of  sovereignty^  that  is,  the  contending 
parties  may  exercise  belligerent  rights  with  regard  to  each  other  and  to  neutral 
potcers^  while,  at  the  same  time,  the  established  government  of  the  state  may  exercise 
its  rights  of  sovereignty  in  punishing  by  its  municipal  laws,  individu<i!s  of  the  re- 
volting party  as  rebels  and  traitors.**    pp.  344,  345. 

Your  second  citation  of  authority  in  support  of  the  position 
that  we  cannot  exercise  the  rights  of  a  belligerent  against  the 
so-called  Confederates,  without  implying  that  we  thereby  re- 
lease  them  from   responsibility   to   the   laws   of  tlie  United 
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States, — 18  from  Wheaton,    The  entire  paragraph  which  yon 
quote  in  part,  is  as  follows : 

**  A  contest  by  force  between  independent  sovereign  states  is  called  a  public 
war.  If  it  is  declared  in  form,  or  duly  commenced,  it  entitles  both  the  belliger- 
ent parties  to  all  the  rights  of  war  against  each  other.  The  voluntary  or  posi- 
tive law  of  nations  makes  no  distinction,  in  this  respect,  between  a  just  and  an 
uiijost  war.  A  war,  in  form,  or  duly  commenced,  is  to  be  considered,  as  to  its 
eflfects,  as  just  on  both  sides.  Whatever  is  permitted  by  the  laws  of  war  to  one 
of  the  belligerent  parties,  is  equally  permitted  to  the  other."  Wheaton.  Kle- 
matU  of  IrUemational  Law,  (Philad.,  1846).    pp.  342,  348. 

If  you  had  taken  notice  of  the  fact  that  the  subject  of 
Wheaton's  "  Part  Fourth,"  from  which  this  quotation  is  made, 
IB  the-*' International  rights  of  states  m  their  hostile  relations," 
and  that  in  the  dialect  of  international  law,  our  country  is  one 
Btate  and  not  many,  surely  you  could  not  have  thought  of 
citing  this  passage  as  having  any  relation  to  the  question 
whether  citizens  of  the  United  States,  having  made  war  upon 
their  country,  and  being  responsible  to  the  military  power  as 
recognized  belligerents,  are  therefore  exempted  from  all  re- 
sponsibility to  the  civil  power  as  traitors  and  criminals.  I 
cannot  see  that  in  this  passage,  or  in  any  other,  Wheaton 
makes  any  allusion  to  that  question.  He  does,  indeed,  refer,  in 
the  next  paragraph,  to  the  definition  given  by  Grotius,  of  a 
civil  war  as  ^^ public  on  the  side  of  the  established  government, 
and  private  on  the  part  of  the  people  resisting  its  authority ;" — '■ 
the  very  definition  by  which  the  most  uncompromising  enemy 
of  the  pretended  right  of  secession  would  naturally  describe 
the  nature  of  the  civil  war  now  raging  in  this  country — a  pub- 
lic war  on  the  side  of  the  established  Government,  a  private 
war,  like  any  filibustering  expedition,  on  the  part  of  the  so- 
called  Confederates.  "  But,''  he  adds,  "  the  general  usage  of 
nations  regards  such  a  war  as  entitling  both  the  contending 
parties  to  all  the  rights  of  war  as  against  each  other,  and 
even  as  respects  neutral  nations."  What  else  is  this  than  the 
identical  position  which  I  assumed,  and  which  you  have  under- 
taken to  controvert?  Your  position  that  if  the  people  of  the 
United  States  have  all  the  rights  of  a  belligerent  against  the 
rebels  and  in  the  region  occupied  by  the  rebellion,  they  cannot 
at  the  same  time  have  those  rights  of  sovereignty  over  the 

vou  xxn.  16 
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whole  area  of  the  Union  which  are  the  subject  matter  of  the  ^ 
war, — is  a  position  wliich,  so  far  as  I  can  discover,  Wheaton^g 
seems  never  to  liave  thought  of. 

Let  me  now  illnstrate,  by  a  parallel  case,  my  view  of  wl 
our  rights  are,  as  a  belligerent  power,  in  the  territory  no^ 
oeenpied  by  our  enemies.  AVhat  if  the  pretended  act  or  ordi—  _ 
nance  of  «<?cession  in  each  of  the  rebel  states  had  been  imme^ 
diatelv  followed  bv  a  similar  act  or  ordinance  of  accGBsion 
the  Frenoh  empire  J  What  if  the  whole  ssheme  from  the  fii 
instead  of  being  a  conspiracy  for  the  establishment  of  an  \m 
pendent  and  rival  confederacy  within  the  acknowledged 
of  the  United  States,  had  been  a  conspiracy  to  bring  half 
our  countr}'  under  the  scepter  of  a  foreign  potentate  i  Wha».t 
if  the  traitors  who  seized  forts,  arsenals,  mint,  and  cnstom- 
houses,  in  the  name  and  for  tlie  use  of  tlie  Confederate  States 
of  America,  had  done  that  thing  in  the  name  and  for  the  use 
of  Napoleon  III.?  What  if  the  French  tricolor  were  now  fly- 
ing wherever  the  flag  of  the  re])ellion  is  displayed  npon  oar 
soil?  What  if  Jefferson  Davis,  instead  of  styling  himself 
"  President  of  the  Confederate  States,''  were  ruling  at  Kich- 
mond  as  the  representative  of  the  imperial  power  at  Paris! 
In  such  a  case  the  conflict  would  be,  unquestionably,  on  both 
sides,  a  public  war,  "  a  contest  by  force  between  indei)endeDt 
soverciirn  states:''  and  it  would  "entitle  both  the  bellifferent 
parties  to  all  the  rights  of  war  against  each  other."  My  posi- 
tion is,  tliat  whatever  our  belligerent  rights  would  be  in  such 
a  case,  those  are  our  belligerent  rights  to  day.  In  such  a  case 
the  necessities  of  war  would  compel  us,  as  the  necessities  of 
war  in  the  present  case  have  compelled  us,  to  recognize  cap- 
tured traitors,  while  the  war  lasts,  as  prisoners  of  war  to  be 
exchanged  or  paroled  instead  of  being  indicted  in  the  civil 
courts  and  hanged  for  their  treason.  If,  in  such  a  case,  the  ex- 
pulsion of  the  foreign  flag  and  the  foreign  power,  and  the  con- 
sequent termination  of  the  war,  would  be  followed  by  the  re- 
establishment  of  the  constituted  civil  authorities :  and  if  eveir 

• 

citizen  who  has  '•  levied  war  against  the  United  States/'  or 
has  ''adhered  to  their  enemies,  orivinir  them  aider  comfort,'' 
would   thereupon   find   himself  liable   to   an   indictment   for 
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treason  and  to  punishment  by  the  civil  power  unless  protected 
by  an  act  of  amnesty;  then  the  same  state  of  things  will 
ensue  upon  the  successful  termination  of  this  war.  And  if,  in 
the  case  supposed,  our  Government,  as  a  belligerent  powei^ 
would  liave  a  right  to  use,  within  the  temtory  occupied  by 
the  enemy,  all  measures  of  hostility,  not  excepting  a  procla- 
mation of  freedom  to  the  slaves  and  the  raising  of  an  army  of 
freedmen,  if  necessary  to  the  speediest  and  most  effectual  ter- 
mination of  the  war, — then,  in  the  present  case,  our  Govern- 
ment, as  a  belligerent  power,  has  the  same  right. 

What,  now,  is  tlie  bearing  of  your  authorities  on  my  posi- 
tion and  on  yours  ?  The  quotations  you  make  may  serve  to 
throw  a  little  learned  dust  into  the  eyes  of  unwary  readers, 
and  they  may  help  the  logical  juggle  by  which  one  thing  is 
adroitly  shuffled  into  the  place  of  another  without  awakening 
any  suspicion  in  credulous  souls ;  they  may  be  available  for 
the  purpose  of  making  "  them  that  are  unlearned  and  un- 
stable" believe  that  black  is  white,  and  the  wrong  the  better 
reason ;  but,  on  a  careful  examination,  it  appears  that  your 
authorities  expressly  testify  to  my  position,  and  that  concern- 
ing yours  they  say  nothing.  I  do  not  reject  your  authorities 
as  "  law  logic."  Sometimes  it  happens  that  the  "  law  logic"  is 
in  the  misapplication  and  misinterpretation  of  quotations  from 
authorities.  It  occurs  to  me  as  not  improbable  that  in  the 
present  instance  you  have  been  wronged  by  some  clerk  or  pu- 
pil employed  to  make  the  needful  citations.  There  is  nothing 
disrespectful  in  such  a  supposition.  Marshall,  as  I  have  heard, 
having  determined  what  the  law  ought  to  be  in  a  given  case, 
was  wont  to  depend  on  Story  for  the  citations  which  were  to 
prove  what  tlie  law  was.  So  Webster  is  said  to  have  devolved 
upon  his  junior  associates,  in  the  trial  of  a  case,  the  labor  of 
hunting  for  authorities. 

One  of  your  letters  (the  fourth)  assails  my  statement  that 
**  the  territory  held  by  the  rebels  must  bo  recognized  as  hostile 
territory  to  be  conquered  and  reannexed  ;"  and  that  the  work 
which  we  have  now  in  hand  is  "  the  earnest  reality  of  war  to 
crush  a  powerful  and  desperate  enemy — to  regain  by  conquest 
9k  wide  territory  which  has  been  wrested  from  the  people  of  the 
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United  States  to  whom  it  riglitfullj  belongs — to  establish  tbe 
C!onstitution  and  the  laws  of  tbe  Union  in  regions  over  which, 
at  present,  they  have  no  more  sway  or  force  than  thej  have  in 
Patagonia.'^    I  will  not  dispute  with  you  about  the  sense  in 
which  the  territory  in  question  "rightfully  belongs"  to  the 
people  of  the  United  States;  for,  on  that  point,  I  do  not  see 
that  you  have  really  raised  any  doubt,  and  my  meaning,  I  am 
sure,  was  sufficiently  intelligible  from  the  first.    In  whatever 
sense  the  territory  included  within  the  boundaries  of  Massi- 
chusetts  or  of  Iowa  belongs  to  the  people  of  the  United  States, 
in  that  sense  the  territorv  included  within  the  boundaries  of 
Virginia  or  of  Arkansas  belongs  of  right  to  the  people  of  the 
United  States ;  and  that  is  enough  for  the  purpose  of  my  aign- 
ment.     What  you  deny  is,  in  your  own  words,  "that  any  part 
of  this  territory  has  been  wrested  from  the  j^eople  of  the 
United  States."    You  say, 

"  I  maintain  that  there  never  has  been  a  time  bince  the  rebellion  conunennd 
when  the  territory  has  not  belonged  to  the  United  States  in  as  fall  and  ample  t 
manner  at  it  did  before  that  ])eriod ;  that  there  has  not  been  any  time  when  the 
jurisdiction  of  the  United  States,  political  and  legal,  has  not  been  as  am|ileuit 
was  before  the  first  act  of  secession  was  passed,  nor  any  time  since  when  the  kn 
of  the  United  States  have  not  been  in  force  throiigliout  the  territory,  preciadrii 
they  were  prior  to  the  insurrection ;  although,  by  reason  of  a  treasonable  vA 
forcible  opposition  to  their  execution,  the  actual  cnfurcenieut  of  them  has  beea 
obstructed  and  prevented." 

Xow  ill  all  this  you  strangely  confound  the  very  obvious  dif- 
ference between  what  is  true  in  law  and  what  is  true  in  fact, 
or,  in  other  words,  the  difference  between  what  ought  to  be, 
and  what  is.  Do  you  teach  your  pupils  that  if  a  client  comes 
for  legal  advice  and  aid  in  order  to  be  put  in  possession  of  » 
farm  which  rightfully  belongs  to  him,  but  which  is  occnpied 
and  held  by  another  claimant,  he  is  only  to  be  advised  that  io* 
asmuch  as  his  title  is  perfect,  he  is  already  in  possession  of  the 
farm  \    In  such  a  case,  do  vou  hold  that  because  vour  client  is 

/  %i  ml 

of  right  the  owner  of  the  farm,  he  has  no  ground  of  action, 
and  cannot  sue  tor  an  ejectment  ?  Is  it  worth}-  of  your  pro- 
fessional eminence  to  build  an  argument  upon  such  a  quibble 
as  that  the  Constitution  and  laws  of  the  Union  are  still**"* 
force'^^  throughout  the  area  of  the  rebellion,  though  there  is 
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no  "  actual  enforcement "  of  them  ?  They  are  in  force,  forsooth, 
but  they  are  not  put  in  force !  If  it  comes  to  quibbles  like 
that,  please  observe  more  exactly  what  I  really  said.  Did  I 
say  that  there  is  any  portion  of  our  country  where  the  Consti- 
tution "and  laws  are  not  in  force  ?  What  I  said  was  no  more 
than  what  you  yourself  say  when  you  admit  that  throughout 
those  regions  there  is  no  actual  enforcement  of  the  laws  of  the 
Union, — in  other  words,  that  "  the  Constitution  and  the  laws 
of  the  Dnion"  are  to  be  established  "in  regions  over  whicli, 
at  present,  they  have  no  more  eway  or  force  than  they  have  in 
Patagonia." 

In  other  passages  you  say,  by  way  of  inference  from  the  fact 
that  the  sovereignty  of  the  United  States  is  limited  by  the  re- 
served rights  of  the  several  States. 

•*  Of  course  there  has  not  been, — there  cannot  have  been,  any  wresting  of  the 
territory  from  the  people  of  the  United  States,  except  tliat  the  rightful  power 
which  the  United  States  might  and  ought  to  exercise  under  the  Constitution,  has 
been  subverted,  or  rather  suspended,  for  the  time  being,  by  force.  And  in  that 
view,  any  reannexation — which  by  the  way  is  a  very  inappropriate  term — would 
be  a  restoration,  so  far  as  possible,  of  the  state  of  things  existing  previous  to  the 
rebellion.  But  that  would  not  be  a  '  conquest,'  and  the  use  of  the  terms  '  con- 
qaest'  and  'reannexation'  serve  to  show  that  you  mean  something  more  than 
the  mere  restoration  of  the  authority  of  the  United  States.  It  is  apparent,  from 
the  wliole  tenor  of  your  article,  that  you  desire  through  conquest  and  reannexa- 
iioHt  to  accomplish  something  which  could  not  be  done  by  the  mere  suppression 
of  the  rebellion, — that  is  to  say,  the  emancipation  of  the  slaves.     •    * 

"  The  fact  that  conventions  of  people,  in  the  several  [seceding]  states,  have 
adopted  acts  of  secession,  does  not  wrest  the  territory  within  those  states  from 
the  United  States.  The  acts  of  secession  are  void,  and  the  sovereignty,  jurisdic- 
tion, and  authority  of  the  United  States  remain  as  before."    *     • 

"  Do  you  not  know  that  in  thus  asserting  that  the  territory  has  been  wrested 
from  the  people  of  the  United  States,  and  must  be  regained  by  conquest,  and  that 
the  war  must  be  waged  for  emancipation,  you  not  only  virtually  a<^mit  that  the 
ordinances  of  secession  had  validity,  but  that  you  make  war  upon  the  resolve  of 
Congress,  which  I  have  cited  above,  [the  manifesto  of  July,  1851],  and  commit  a 
kind  of  petit  treason  against  the  *  great  proclamation  ? ' " 

I  have  made  these  extended  quotations,  partly  for  the  sake 
of  saying  to  you,  peremptorily,  some  things  whicli  I  would  not 
Bay  without  putting  before  your  eyes  the  evidence  which 
will  justify  me  in  saying  them. 

1.  The  inference  which  you  make  from  my  use  of  the  words 
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"conquest"  and  "reannexed/'  namely, that  I  "mean  something 
more  tlian  the  mere  restoration  of  the  authority  of  the  United 
States,- ■  is  without  warrant.  Xot  only  do  I  repudiate  that  in- 
ference as  one  wliich  was  not  in  my  thoughts,  but  I  deny  year 
right  to  make  it. 

2.  When  you  allege  that  I  "desire  through  conquest  and  re- 
annexation  to  accomplish  something  ichich  could  not  he  done 
hy  the  mere  ffupp?*esfeion  of  the  rebellion^  that  is  to  say,  the 
emancipation  of  the  slaves,'' — and  when  you  affirm  that  this 
"is  apparent  from  the  whole  tenor  of  [my]  Article,"'  you  not 
only  misconstrue  the  whole  tenor  of  mv  Article,  but  yon  doit 
with  a  violence,  for  which,  I  can  discover  no  excuse.     Tliat  I 
desire  the  emancipation  of  the  slaves  is  most  true.     TVliererer 
under  God's  heaven  a  human  being  is  enslaved  for  no  crime  or 
fault  of  his  own,  my  sympathies  are  with  him,  and  I  j^ray  for 
his  emancipation.     If  I  did  not  desire  the  emancipation  of  the 
millions  of  human  beinijs  in  the  United  Stjites  who  are  heldin 
the  lowest  condition  of  bondage,  robbed  of  their  labor,  sold 
like  cattle  in  the  market,  subject  to  every  wrong  which  the  in- 
terest, the  caprice,  the  fear,  the  suspicions,  or  the  lust  of  an 
owner  can  inflict,  shut  out  by  law  and  popular  hate  or  fear 
from  all  means  and  opportunities  of  acquiring  knowledge,  and 
denied  even  the  poor  hope  of  something  better  for  their  child- 
ren, I  should  be  "a  worm  amino  man."     If  I  could  believe 
that  you,  born  in  Xew  England,  distinguished  by  gifts  of  na- 
ture, enlightened  l>v  education,  and  trusted  and  honored  by 
your  fellow  citizens,  do  not  desire  the  emancipation  of  the 
slaves,  I  should  feel  myself  dishonored  by  any  corresi>ondence 
with  vou.     There  are  those  in  Xew  Eno^land  and  elsewhere  in 
the  North,  who  do  not  desire  the  emancipation  of  the  slavCfj 
but  you  will  not  acknowledire  yourself  one  of  them.     Ton 
know  who  they  are,  and  in  your  dispassionate  moments  yon 
abhor  them.     Thevare  the  vilest  and  most  unclean  of  knavish 

m 

politicians,  and  the  most  unthinking  of  their  dupes — creatures 
who  wear  the  shape  of  men,  but  in  whose  gn>ss  and  selfeh 
hearts  there  is  no  pulse  of  genuine  sympathy  with  wronged 
and  suiferino:  human  nature — men,  if  we  may  call  them  so? 
who  would  rather  give  up  the  Union  to  dissolution  and  betrav 
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our  grand  trust  of  constitutional  self-government,  than  see  the 
slaves  emancipated.  But  much  as  I,  in  common  with  yourself 
and  all  honest  men,  desire  the  emancipation  of  the  slaves,  you 
wrong  me  inexcusably  when  you  charge  me  with  desiring  to 
accomplish  that  end  by  any  method  of  violence  distinct  from 
and  superadded  to  the  suppression  of  the  rebellion  and  the  res- 
toration of  the  authority  of  the  United  States  in  the  territory 
held  by  the  rebel  power.  The  whole  tenor  of  my  Article  de- 
monstrates to  any  reader  that  in  my  view  the  proclamation  can 
be  justified  not  for  one  moment  on  the  ground  that  the  eman- 
cipation of  the  slaves,  and  the  full  abolition  of  slavery,  are  de- 
sirable in  themselves,  and  devoutly  longed  for  by  all  generous 
souls ;  but  only  on  the  ground  that  the  offer  of  freedom  to  the 
filaves  held  under  the  power  of  the  pretended  governments  in 
the  territory  occupied  by  rebels,  is  a  rightful  measure  of  hos- 
tility in  this  war,  and  necessary  for  the  suppression  of  the  re- 
bellion, and  for  restoring  the  legitimate  authority  of  the  United 
States. 

3.  When  you  allege  that  my  views  are  at  variance  with  the 
resolve  of  Congress,  setting  forth  the  causes  and  purposes  of 
the  war,  and  with  tlie  proclamation  itself,  you  allege  that  for 
which  you  have  no  shadow^  of  a  warrant.  If  anj- thing  in  my 
Article  is  intelligible,  it  is  that  the  offer  of  freedom  to  the  slaves 
now  held  in  slavery  by  the  declared  and  implacable  enemies  of 
the  United  States  is  to  be  regarded  not  as  the  object  or  purpose 
of  the  war,  but  only  as  a  means  to  the  object  and  purpose  an- 
nounced by  Congress.  Did  I  not  expressly  consider  and  refute 
"the  complaint  that  the  proclamation  makes  no  profession  of 
hostility  to  slavery,  but  emancipates  the  slaves  only  because 
emancipation  is  a  necessary  measure  of  hostility  against  the 
rebels''  ?  What  w^as  the  argument  by  which  I  answered  that 
complaint?  '^The  President  has  no  right  to  emancipate  any 
slave  on  the  ground  that  slavery  is  WTong,  but  he  has  a  right 
as  commander-in-chief  of  tlie  army  and  navy  to  proclaim  the 
emancipation  of  slaves  on  the  ground  that  their  emancipation 
is  necessary  as  a  means  of  ending  the  rebellion." 

4.  Your  argument  that  the  territory  occupied  by  the  rebel  for- 
ces has  not  been  wrested  from  the  people  of  the  United  States, 
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and  must  not  be  regarded  as  hostile  territory  tobeconqneredand 
reannexed,  because  if  we  so  regard  it  we  admit  the  validity  of 
tlie  pretended  ordinances  of  secession,  is  of  the  same  sort  with 
your  argument,  alread}'  noticed,  that  because  the  laws  of  the 
United  States  ought  \.o  be  respected  and  obeyed  in  those  regions, 
it  is  wrong  to  say  that  they  have  no  sway  or  force  there.     That 
a  great  extent  of  territory,  wider  than  some  of  the  greatest  em- 
pires of  the  okl  world,  has  been  wrested  from  the  people  of  the 
United  States  to  wliom  it  righfully  belongs,  is  a  notorious  mat- 
ter of  fact  whicli  3'ou  undertake  to  argue  out  of  exist^^nce  by 
the  consideration  tliat  it  is  against  the  law.     As  if,  when  • 
man  has  been  shot  down  in  the  street  before  mv  eyes,  and  I  see 
him  laid  stark  and  stiff,  I  must  not  believe  the  fact,  because 
the  assassin  had  no  right  to  kill  him.     Could  any  murderer  Le 
convicted  of  his  crime,  if  the  fact  of  the  homicide  coidd  not 
be  asserted  without  implying  an  admission  that  the  homicide 
was  lawful  ?     The  ordinances  of  secession  were  unconstitution- 
al, invalid,  null  and  void  ah  initio  /  but  the  stubborn  fact  hap- 
pens to  be  that  the  territory  in  question  is  held  and  occupied  by 
the  belligerent  enemies  of  the  United  States,  and  must  be  re- 
covered by  fcat^  of  arms,  (that  is,  by  conquest)  l)efore  the  fact 
and  the  law  Avill  be  at  one. 

All  this  remarkable  argumentation  of  youi*s  is  employed  to 
refute  my  position  that  the  territory  which  the  belligerent  en- 
emies of  the  United  States  hold  bv  militarv  strenirth,  is  to  be 
regarded  as  hostile  territory.  But,  as  it  happens,  you  cite  no 
authoritv  in  confirmation  of  your  ariniment.  What  does  Gen. 
Halleck  say  on  this  point  i 

"Anyplace,  port,  tawn.  fortre-ss,  or  section  of  country  occupieil  by  the  eo- 
einy,  is,  for  most  purpose?,  re^anled  in  law  as  hostile  territory  so  lonj:  a«  sncli 
occupation  is  continued.  If  the  place  so  occupied  were  j^roviouply  neutral,  or  t 
part  of  our  own  territory,  it  is  no  lonsrer  regardtnl  as  such,  for  it  would  be  absarf 
to  suppose  that  persons  who  are  hostile  themselves,  or  who  are  under  ahoftib 
authoritv,  are  to  exercise  the  same  civil  riirhts  as  neutrals  or  citizens  in  iime^ 
peace.  The  relations  of  the  government  to  a  place  t>r  territory  so  oi'CupieJ  or 
situated,  arc  of  a  military  character,  and  consequently  are  not  regnlatiHi  bv  the 
civil  laws  which  arc  made  for  the  condition  of  peace.  This  change  of  relatioOi 
or  rule  of  government,  does  not  result  from  anything  in  the  particular  constitn* 
tion  or  laws,  but  from  the  fact  of  the  existence  of  war,  and  the  hostile  oocapfltian 
of  the  place."     JIalleck,  pp.  371,  ST2. 
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Considering  your  professional  deference  to  authorities,  and 
that  Gen.  Halleek  is  an  authority  referred  to  by  yourself,  I  do 
not  see  that  anything  more  need  be  said,  just  now,  on  tliis  part 
of  the  subject.  The  conclusion  seems  to  be  that  whatever  the 
President,  as  wielding  the  military  power  of  the  United  States, 
might  do  in  Florida,  if  that  State  (as  we  call  it)  had  iiever 
ceased  to  be  a  dependency  of  the  Spanish  crown,  and  if  we 
were  at  war  with  Spain,  just  that  is  what  he  may  do  in  Florida 
now,  and  just  that  is  what  he  may  do  throughout  the  territory 
held  by  the  rebels.  Every  State  or  portion  of  a  State  held  by 
the  enemies  of  the  United  States  is  hostile  territory,  and  is  to 
be  recovered  from  those  enemies  by  the  use  of  every  hostile 
measure  and  expedient,  not  contrary  to  the  laws  of  war,  that 
may  be  found  needful  to  the  end  in  view. 

Do  you  hold  that  this  particular  expedient — a  proclamation 
offering  liberty  to  all  persons  held  in  slavery  by  the  enemy — 
is  contrary  to  the  recognized  laws  of  war  ?  I  will  not  aflBrm 
that  you  do,  and  yet  I  dare  not  say,  on  the  other  hand,  that 
yon  frankly  acknowledge  the  legitimacy  of  this  measure  in 
war.  I  cannot  deem  it  superfluous  to  touch  upon  the  question 
whether,  admitting  that,  in  the  present  conflict,  the  United 
States  are  invested  with  full  belligerent  rights  against  the  re- 
bellion, and  admitting  that  the  territory  held  by  the  rebels  is, 
for  the  time  being,  hostile  territory, — a  proclaimed  offer  of 
freedom  to  all  persons  held  in  slaverj'^  by  the  rebel  power  with- 
in that  territory,  is  contrary  to  the  law  of  nations  and  the  laws 
of  war. 

The  first  thing  to  be  remembered,  in  dealing  with  this  ques- 
tion, is,  that  it  is  not  a  question  about  the  ownership  of  real 
estate  or  of  chattels,  but  a  question  about  the  rights  and  duties 
of  persons.  As  in  the  view  of  the  Constitution,  so  in  the  view 
of  international  law,  slaves  are  persons  and  not  things.  Before 
the  law  of  nature,  the  slave  and  his  master  are  equal.  The 
difference  between  them,  in  respect  to  rights,  is  a  factitious 
difference  created  by  arbitrary  power,  and  not  to  be  recognized 
save  within  the  jurisdiction  of  the  arbitrary  power  by  which  it 
was  created.  In  the  presence  of  war,  the  slave  of  an  enemy 
has  all  the  rights  of  an  enemy  if  he  takes  his  master's  side, 
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and  you  have  the  same  rights  against  hiin  that  you  have  against 
his  master.     You  have  the  same  right  to  shoot  him  that  yon 
Iiave  to  shoot  his  master  in  the  same  eircumstances;  yon  have 
the  same  right  to  take  liim  prisoner  that  you  have  to  take  hiB 
master ;  and  when  he  is  your  prisoner  he  has  the  same  right 
witli  his  mixster  to  honorable  treatment.     On  the  same  princi- 
ple, if  you  can  induce  him  to  take  your  side,  he  is  entitled  to 
all  the  rights  of  a  friend ;  and  if  there  is  any  oflTer  or  pledge, 
not  inconsistent  with  humanity  and  natural  justice,  by  which 
3'ou  can  induce  lum  to  take  your  side,  you  have  a  right  to  em- 
ploy that  inducement.     Had  not  so  manj^  of  our  politicians— 
and,  I  am  sorry  to  add,  so  many  of  our  lawyers — fallen  into  a 
perverse  habit  of  assuming  that  slaves  are  always  to  be  consid- 
ered as  property  and  not  as  persons,  these  propositions  would 
seem  too  much  like  truisms  to  need  any  proof  from  argument 
or  from  authority. 

The  millions  then  of  human  beings  who  are  now  held  in 
slavery  under  the  pretended  authority  of  the  usurping  govern- 
ments within  the  area  of  the  rebellion — what  are  they  ?    Not 
so  many  millions  of  property  in  the  hands  of  private  owners, 
but  so  many  millions  of  a  wronged  and  subject  population  who 
arc  the  natural  enemies  of  our  enemies,  and  who  therefore 
ought  to  be  our  friends.     The  question  is  whether  the  Presi- 
dent, wielding  the  military  power  of  the  nation,  may  rightfully, 
under  the  laws  of  war,  invite  them  to  become  our  friends,  and 
may  strengthen  the  invitation  with  such  offers  of  protection 
and  of  liberty  as  shall  secure  their  confidence.     If  we  were  at 
war  with  the  Austrian  empire,  and  our  armies  were  marching 
upon  Vienna,  might  "sve  rightfully  call  on  the  oppressed  and 
discontented  populations    of  that    empire — Poles,    Servians, 
Magyars — to  become  our  friends,  proclaiming  ourselves  their 
liberators,  and  pledging  the  honor  of  the  United  States  for 
their  protection  ?     I  will  not  say  that  common  sense  can  an- 
swer the  question.     Let  me  refer  you  to  a  most  respectable  au- 
thorit  V.     If  vou  will  turn  to  Gen.  Ilalleck's  chapter  on  *'  Means 
and  Instruments  of  AVar,-'  vou  will  find  him  saviu^r 

"  §  29.  It  sometimes  happens  in  war  that  intestine  divisions  prevail  among:  ^1m 
enemy's  forces,  and  that  one  party  may  favor  the  objects  for  which  we 
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tending ;  in  such  cases  we  may,  without  scruple,  hold  correspondence  with  the 
ODC  faction,  and  avail  ourselves  of  its  assistance  to  overthrow  the  other  party. 
We  thus  promote  our  own  interest  and  gain  the  objects  of  the  war,  without  se- 
ducing any  one  to  crime,  or  even  becoming  the  partakers  of  treachery.  The  right 
to  side  with  a  faction  in  war  is  broadly  different  from  the  pretended  right  of  for-" 
cible  intervention  in  time  of  peace.  A  third  party  may  side  with  the  one  or  the 
other  of  the  conflicting  forces,  just  as  he  might  in  a  war  between  separate  and 
independent  nations,  if  he  have  just  cause  of  war  against  one  of  the  parties,  he 
may  avail  himself  of  the  assistance  of  the  other.*'    p.  410. 

If  we  may  thus  take  advantage  of  divisions  "among  the 
enemy's  forces,"  and  may  even  invite  his  discontented  regi- 
ments to  come  over  and  fight  on  our  side,  pledging  ourselves 
to  make  common  cause  with  them  against  the  common  enemy ; 
how  much  more  may  we  take  a  like  advantage  of  divisions 
among  the  population  under  the  power  of  that  ememy,  inviting 
the  oppressed  to  receive  us  as  their  liberators,  and  guaranteeing 
to  them  whatever  relief  from  their  burdens  may  be  necessary 
to  secure  their  hearty  cooperation  and  their  lasting  fidelity. 

You  will  not  argue  that  in  the  case  of  our  enslaved  popula- 
tion there  is  a  peculiarity  which  should  restrain  us  from  inviting 
them,  by  oflers  of  freedom  and  protection,  to  become  our  friends 
in  a  war  with  the  power  that  oppresses  them.  On  this  point 
the  authority  of  Jeflerson  is  quoted  by  Mr.  Whiting.  I  take 
tlie  liberty  of  repeating  the  quotation.  Writing  about  the 
military  operations  of  Lord  Cornwallis  in  Virginia,  Jeiferson 
said, 

**  Having  first  taken  what  com  he  wanted,  he  used,  as  was  to  be  expected,  all 
my  stock  of  cattle,  sheep  and  hogs  for  the  sustenance  of  his  army,  and  carried 
oflf  all  the  horses  capable  of  service.  lie  carried  off  also  about  thirty  slaves. 
Had  this  been  to  give  them  freedom,  he  loould  hiive  djne  rights* 

I  have  happened  to  light  on  another  authority  from  the  Vir- 
ginia of  theKevolution,when  the  Old  Dominion  had  great  men. 
Greorge  Mason,  the  grandfather  (I  believe)  of  the  rebel  emis- 
sary now  at  London,  said  in  the  Convention  which  formed  our 
Constitution, 

"  The  evil  of  having  slaves  was  experienced  during  the  late  war.  Had  slaves 
been  treated  €u  they  might  have  been  by  the  enemy,  they  would  have  proved  dan- 
^roQS  instruments  in  their  hands.  But  their  folly  dealt  by  the  slaves  as  it  did 
by  the  Tories." 


248  H^ply  to  Professor  Parker.  {AprH^ 

But  this  citation  of  authorities  is  hardly  necessarr.  The 
great  testimony  of  Jolni  Quiney  Adams  eoneeming  the  bellig^ 
erent  right  of  proclaiming  liberty  to  the  slaves  of  an  enemy  is 
enougli,  and  it  is  well  known  not  only  to  those  who  remember 
the  two  several  occasions  on  which  it  was  uttered,  and  who 
have  never  forgotten  what  light  it  threw  on  the  destiny  of  sla- 
verv  in  this  countrv,  but  also  to  thousands  of  vonncrer  men. 
It  was  my  purjmse  to  transcribe  his  testimony  at  large,  but  the 
necessarv  limits  of  this  1  etter,  already  too  lon«:,  forbid  me  to 


do  what  I  intended.     Large  extracts  from  the  two  speech 
six  years  apart — in  which  that  most  learned  and  accomplished 
statesman  demonstrated,  to  the  conviction  of  all  thinking  men 
in  those  days,  what  the  powers  are,  in  relation  to  slaves  and  sla- 
very, with  which  an  invasion  and  occupation  of  the  slaveholdiog 
countrv  bv  enemies  of  the  United  States  must  needs  invest  the 
national  goveniment, — are  given  by  Mr.  Whiting,  pp.  75-S. 
The  speeches  are  found  entire  in  the  Congressional  Globe,  1 
Sess.  XXIV  Cong.  App.  pp.  433-435 :  and  2  Sess.   XXYII 
Cong.  App.  pp.  426-429.     You  cannot  forget,  nor  can  you  con- 
tradict, though  you  are  careful  not  to  quote,  the  terrible  ex- 
pression which  the  sagacious  and  eloquent  old  man  thundered 
into  the  astonished  ears  of  the  House  of  Representatives  in 
1S3().     ^^  From  tlu  institntthat  youralaceholdhig  Htates  hecomt 
the  theater  of  a  v:ar^  civil,  servile,  or  toreign  war,  from  that 
instant  the  war  powers  of  Congress  extend  to  interference  with 
the  institution  of  slavery  in  every  wav  in  which  it  can  1)e  in- 
terfered  with,  frum  a  claim  of  indenmity  for  slaves  taken  or 
destroyed,  to  the  cession  of  states  burthened  with  slaven'toa 
foreign   power."     You  have  quoted — and  let  me  assure  yon 
that  the  people  have  not  torgotten  and  will  never  forget,  his 
reirerated  declaration  in  1S42,  (never  contradicted  till  no^\ 
"  that  when  a  country  is  invaded,  and  two  hostile  armies  are 
set  in   martial  array,  the    commanders  of  hoth  armies  have 
power  to  emancipate  all  the  slaves  in  the  invaded  territory. 
I  need  not  recite  the  historic  instances  which  he  adduced  in 
confirmation  of  that  statement.     Let  it  suffice  to  write  down 
here  these  emphatic  words  sanctioned  by  the  most  authoritative 
name  in  the  history  of  our  country, — *'I  lay  this  down  as  il^ 
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law  of  nations,  I  say  that  military  authority  takes,  for  the 
time,  the  place  of  all  municipal  institutions,  and  slavery  among 
the  rest ;  and  that  under  that  state  of  things,  so  far  from  its  being 
true  that  the  States  where  slavery  exists  have  the  exclusive 
management  of  the  subject,  not  ordy  the  President  of  the 
United  States^  hut  the  commander  of  the  armyy  has  power  to 
order  the  universal  emancipation  of  slaves." 

In  strict  conformity  with  the  law  of  nations,  considerately 
and  solemnly  announced  by  John  Quincy  Adams,  the  Presi- 
dent has  "ordered  the  universal  emancipation  of  slaves"  in 
all  the  territory  of  the  United  States  now  held  and  occupied 
by  a  hostile  military  power.  With  a  careful  deference  to  state 
rights  he  has  done  far  less  than  this  authority  assures  us  he 
might  have  done.  Wherever  there  is  any  shadow  or  pretense 
of  a  state  government  acknowledging  the  Constitution  as  the 
supreme  law  of  the  land — wherever  there  is  even  a  provisional 
government  not  at  war  with  the  United  States,  he  has  refused 
to  interfere  with  the  institution  of  slavery.  Bat  where  there 
was,  on  the  first  of  January,  no  government  whatever,  recognized 
by  the  United  States,  and  therefore  no  government  by  wliich 
any  portion  of  the  population  can  be  divested,  in  law,  of  any 
human  right,  there  he  has  ordered  the  universal  emancipation 
of  slaves.  Had  he  a  right  to  do  so  in  the  exercise  of  the  pow- 
ers with  which  he  is  constitutionally  invested  in  time  of  war? 
Tou  have  shown  your  discretion  in  argument  by  avoiding  a 
direct  conflict  with  the  authority  of  John  Quincy  Adams  on 
this  point.  It  suited  your  purpose  better  to  assail  the  Procla- 
mation with  carping  questions  and  criticisms  about  its  effect 
now  and  after  tlie  war  shall  have  ended. 

For  example,  you  profess  to  be  sorely  puzzled  "  respecting 
what  it  proposes  and  is  intended  to  accomplish."  You  in* 
quire  whether  the  President  intends  merely  to  threaten  the 
rebels,  and  you  make  a  somewhat  unfortunate  attempt  to  ridi- 
cule the  Proclamation  in  that  view.  After  saying  that  your 
dog,  if  you  had  one,  might  bark  at  the  moon,  you  proceed  as 
follows : 

'*  The  President  may  notify  Queen  Victoria  that  if  she  does  not  return  Mason 
and  Slld^Il  witliin  ninety  days,  he  will  proclaim  in  what  part  of  her  Indian  do- 
minions the  Sepoys  shall  be  emancipated  from  the  oppression  to  which  they  are 


250  limply  to  Professor  Parker.  [April, 

subjected.  I  doubt  whether  lie  would  be  liable  to  impeftchmeDt  if  be  ahoold  do 
Buch  a  foolish  thini;.  But  would  her  Majesty  be  very  much  alarmed  by  the  no- 
tification except  as  it  indicated  hoi-tility  t  And  if  he  should  designate  the  linuti, 
at  the  end  of  the  ninety  days,  would  the  Sepoys  be  relieved  from  tbe  qpprei- 
sionT 

The  Sepoys  I     Perhaps  it  may  relieve  your  &}inpathies  to  be 
informed  that  the  Sepoys  are  neither  slaves  nor  otherwise  op- 
pressed.    They  are  nothing  else  than  soldiers,  of  a  dark  com- 
plexion, voluntarily  enlisted  in  her  Majesty's  ser\'iee  for  the 
support  of  her  imperial  government  over  their  native  country, 
wearing  her  uniform,  and  regularly  paid  with  lier  money. 
Whoever  else  may  be  oppressed  in  her  Majesty's  Indian  em- 
pire, the  Sepoys  are  not  oppressed.     Their  wild  and  atrocious 
mutinv,  a  few  veai*s  a;jo,  was  almost  as  inexcusable  and  in- 
sane  as  the  secession  of  South  Carolina.     Allow  me  to  suggest 
that  a  lawyer  whose  studies  have  been  so  exclusively  profes- 
sional  that  he   does   not    know   the   meaning  of   the   word 
Sepoy,  may  be  justly  eminent  in  his  profession — may  be  what 
Bartholine  Saddletree  would  call  "  a  clarissimus  Ictus^^  but 
he  has  little  occasion  to  crow  over  the  i^rnorance  of  clenrvmen 
in  matters  not  pertaining  directly  to  their  profession. 

Let  me  show  you  what  your  supposed  case  should  have  beeii, 
if  vou  desired  to  make  it  in  anv  dcirree  analogous  to  the  case 
in  hand.  If  we  were  engaged  in  a  desperate  war  with  Great 
JJritain,  if  India  were  considered  to  be  the  most  vuhierable  por- 
tion of  the  British  empire,  if  we  had  an  immense  armament  in 
the  Pacific  ready  to  be  precipitated  upon  the  enemy  at  his 
weakest  point,  and  if  it  were  known  that  a  blow  at  India  would 
enlist  the  sympatliies  of  all  Europe  on  our  side,  then  the  Pres- 
ident might  proclaim  that  unless  peace  should  be  restored  in 
ninetv  davs  he  would  carrv  tlie  war  into  India,  and  recognize 
the  freedom  and  intlependence  of  the  subjugated  races  there. 
Can  you  understand  what  wouhl  be  the  intent  and  bearing 
of  such  a  proclamation  ? 

You  affect  to  inquire  whether  the  Proclamation  is  to  l>e  re- 
garded "  as  a  measure  of  punishment : — as  a  confiscation  of 
slaves  fur  the  crime  of  rebellion  or  treason  ?''  Certainlv  voa 
are  at  liberty  to  call  it  **  a  measure  of  punishment,"  if  you 
please,  though  it  is  not  puiiisliment  in  the  sense  of  the  courts 
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of  law.  It  is  punishment  of  the  rebellion  in  the  same  sense 
in  which  the  blockade  is  punishment — in  the  same  sense  in 
which  the  turning  of  the  Mississippi  from  its  channel,  and  tiie 
deluging  of  a  territory  larger  and  richer  than  many  an  old- 
world  principality,  are  a  punishment.  It  is  a  measure  of  hos- 
tility against  the  implacable  enemies  of  the  United  States, — 
who  have  established  themselves  upon  our  soil  by  military  vio- 
lence, and  who  are  at  this  moment  occupying  a  large  portion 
of  our  territory, — a  measure  designed  to  weaken  them,  to  dis- 
tress them,  to  subdue  them,  and  to  expel  them  forever  from  our 
country. 

The  immediate  effect  and  bearing  of  the  proclamation 
as  a  measure  of  liostility  seem  to  me  quite  intelligible. 
(1.)  Wherever  our  military  power  shall  be  established  within 
the  area  of  the  rebellion  as  it  was  defined  on  the  first  of  Janu- 
ary last,  the  freedom  of  every  inhabitant,  without  distinction, 
is  to  be  immediately  recognized  by  all  military  and  naval  offi- 
cers and  by  all  persons  under  their  command  or  control. 
(2.)  Wherever  the  rebel  power  which  now  holds  the  slaves  in 
subjection  shall  be  expelled  by  victory,  the  provisional  milita- 
ry government  which  must  needs  come  in  its  place  will  recog- 
nize no  man  as  the  owner  of  another,  and  will  admit  into  its 
administration  of  justice  no  violation  of  the  principle  that  the 
laborer  is  worthy  of  his  hire.  (3.)  In  all  capitulations  for  the  sur- 
render of  towns  and  districts  heretofore  held  by  the  enemy,  what- 
ever the  stipulations  may  be  in  behalf  of  private  property,  there 
will  be  no  stipulation  by  which  any  man  will  be  recognized  as 
the  property  of  another,  or  which  shall  compromise  the  liberty 
of  those  whom  the  proclamation  pronounces  free.  (4.)  Through 
all  the  waning  fortunes  of  the  rebellion,  the  holders  of  slaves 
and  the  non  slaveholding  whites,  throughout  the  rebel  states, 
will  understand  that  the  military  power  of  the  Union  has  re- 
cognized their  slaves  as  men,  whose  wrongs  are  to  be  consider- 
ed and  whose  inalienable  right  to  liberty  is  to  be  secured  in 
tlie  final  adjustment  of  the  conflict.  (5.)  What  is  of  more  con- 
sequence than  all  the  rest  is  that  the  slaves  and  the  free  black 
people  who  heretofore  have  had  no  interest  in  the  restoration 
of  the  Union,  have  now  the  greatest  possible  interest  in  our 
saceess.     For  example,  at  the  commencement  of  the  war,  there 
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was,  in  the  State  of  South  Carolina,  an  aggregate  population  of 
703,708,  of  whom  only  291,388  were  white  in  law.  The  re- 
maining 4:12,3i^0  (including  9,914  free  blacks  or  people  of  color) 
had  indeed  a  contingent  and  conjectural  interest  in  the  con- 
flicf,  for  their  instincts  taught  them  that  God  might  have  senl 
in  that  awful  whirlwind  the  angel  of  their  deliverance.  They 
had,  therefore,  an  interest  in  the  conflict,  but  they  had  no  in- 
terest in  the  restoration  of  tlie  Union.  Nay,  their  interest  was 
really  adverse  to  such  victories  on  our  part  as  would  have 
crushed  the  rebellion  in  its  earlier  stages.  They  could  under- 
stand (what  you  recognize  as  an  inevitable  incident  of  the  war) 
that,  during  the  continuance  of  hostilities,  as  many  of  them  as 
might  come  within  our  lines,  though  liable  to  indignity  and 
cruelty  from  a  certain  class  of  soldiers  and  officers,  would  prob- 
ably not  be  returned  to  our  enemies,  and  would  perhaps  in 
some  way  acquire  their  freedom.  But  to  tlicm  our  early  and 
complete  success  would  be  (as  you  think  that  constitutionally 
and  legally  it  ought  still  to  be)  the  closing  of  that  door  of  hope. 
Here  then  is  the  force  and  bearing  of  the  proclamation  as  a 
measure  of  hostility  against  the  rebellion.  It  gives  to  the  more 
than  four  hundred  thousand  slaves  and  free  people  of  color,  in 
South  Carolina,  a  far  greater  interest  in  the  suppression  of  the 
rebellion  and  the  restoration  of  the  national  autlioritv,  than  the 
less  than  three  hundred  thousand  white  people  can  possibly 
have  in  any  other  result.  Its  bearing  is  the  same  in  other 
States. 

It  seems  to  me  that  this  very  simple  view  of  what  the  proc- 
lamation is  in  it^  present  eifect  and  bearing,  as  a  measure  for 
the  conquest  of  the  rebellion  and  the  restoration  of  the  Union, 
refutes  the  entire  argument  in  your  sixth  letter,  which  has 
had  the  honor  of  being  circulated  as  a  tract  under  the  patron- 
age, as  I  suppose,  of  the  Delmonico  Society  for  the  diffusion 
of  sound  political  knowledge.  Surely  if  the  proclamation  has 
an  obvious  and  most  important  relation  to  the  progress  and  the 
early  termination  of  the  war — if  it  has  an  effect  not  only 
within  our  military  lines  but  far  in  advance  of  our  armies — if 
it  facilitates  all  our  hostile  operations  by  giving  us  some 
millions  of  most  interested  friends  in  the  territory  held  by  our 
enemies — the  entire  argument  which  you  build  on  the  assump- 
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tion  that  the  proclamation  is  to  take  eflTect  only  after  the  close 
of  the  war,  must  fall  to  the  ground. 

As  to  what  will  be  after  the  war  is  ended,  and  particularly 
how  the  legal  status  of  those  who  have  been  slaves  is  to  be  ad- 
justed without  infringing  the  reserved  rights  of  the  States 
under  the  Constitution,  allow  me  to  say  that  I  think  you  need 
not  be  troubled.  The  end  is  not  yet ;  and  this  is  eminently  one 
of  the  cases  in  which  it  is  wi6e  to  "  take  no  thought  for  the 
morrow,"  and  in  which  "  the  morrow  will  take  thought  for 
the  things  of  itself."  Many  things  will  have  come  to  pass  be- 
fore the  rebellion  will  have  been  finally  disposed  of,  and  the 
territory  it  has  ravaged  be  restored  to  the  Union  and  sub- 
jected to  the  normal  and  peaceful  administration  of  govern- 
ment. You  see  what  has  happened  in  West  Virginia,  where 
the  people,  finding  themselves  emancipated  by  war  from 
the  domination  of  the  slaveholding  interest,  have  freely  de- 
creed, in  their  recovered  sovereignty,  the  abolition  of  slavery. 
Just  that  thing  you  may  be  sure  will  happen  elsewhere  in  the 
process  of  reestablishing  the  Union.  For  example,  when  the 
rebellion  shall  have  been  extinguished  in  Virginia,  and  a  loyal 
convention  of  delegates  from  the  people  shall  sit  in  the  capitol 
at  Richmond  to  reorganize  the  State  after  so  long  an  interreg- 
num, think  you  that  Letcher,  and  Wise,  and  Mason,  and  others 
like  them,  will  have  seats  in  that  convention?  Not  at  all  I 
Before  such  a  convention  can  be  elected,  the  loyal  people  in 
Virginia  will  have  accepted  the  emancipation  of  the  slaves  and 
the  final  abolition  of  slavery  as  inevitable  facts ;  and  the 
whole  race  of  aristocratic  conspirators  against  liberty,  who 
have  brought  such  shame  and  suffering  upon  that  once  illustri- 
ous State,  will  have  become  forever  infamous  there.  Please  to 
recollect  that  there  is  already  a  Governor  of  Virginia  who  is 
not  Letcher,  and  who  is  recognized  in  that  character  not  only 
by  the  President,  but  also  by  the  Senate  and  the  House  of 
Bepresentatives.  When  the  Government  dejure^  now  repre- 
sented by  Governor  Pierpont  at  Alexandria,  or  some  more 
obecure  locality,  shall  have  become  the  government  de  facto  at 
Kichmond,  there  will  be  no  quarreling  with  the  stubborn  fact 
that  the  emancipation  of  the  slaves  has  been  an  incidental  yet 
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inevitable  and  irreversible  result  of  the  war.  In  that  regen- 
erated Virginia,  baptized  and  purified  with  fire,  the  reserved 
right  of  the  State  to  determine  ^the  legal  condition  and  rela- 
tions of  its  inhabitants  will  not  be  employed  in  the  insane 
attempt  to  obtain  a  perpetual  entailment  of  poverty  and  bar- 
barism by  reenslaving  an  emancipated  peasantry. 

Think  what  must  be  the  process  of  restoring  the  Constitu- 
tion, and  reestablishing  the  constitutionally  guaranteed  form  of 
government,  and  the  constitutionally  limited  sovereignty  of  the 
State,  in  South  Carolina.  Firsf,  there  must  be  a  provisional 
military  government,  under  which  no  question  will  be  raised 
whether  the  military  emancipation  of  the  slaves,  as  proclaimed 
on  the  first  of  January,  1863,  was  valid.  Eegiments  of  freed- 
men,  under  a  rigid  military  discipline,  will  garrison  the  forts, 
will  guard  the  custom-houses,  will  protect  the  cities  against  in- 
surrection, and  will  ensui'e  public  order.  A  new  population, 
vrith  new  capital,  new  ideas  and  habits,  will  begin  to  take  the 
place  of  rebels,  banished  or  emigrating  in  disgust.  Slowly 
and  quietly,  thought,  speech,  industry,  enterprise,  domestic 
arrangements,  and  all  the  relations  of  society,  will  begin  to  be 
adjusted  to  the  new  basis.  Instead  of  the  relation  of  owner 
and  slave  there  will  spring  up  the  relations  of  landlord  and 
peasant,  of  employer  and  employed,  of  master  and  free  servant. 
If  some  of  the  freedmen  become  disorderly  and  fall  into  habits 
of  idleness  and  vagrancy,  the  provisional  government  will  deal 
with  them  and  make  them  know  that  their  subsistence  is  to  be 
earned  by  their  labor.  Wliile  these  processes  of  adjustment 
are  going  on,  every  month  and  every  week  will  diminish  the 
possibility  of  even  an  attempt  to  reestablish  slavery.  And 
whenever  the  time  shall  have  come  for  a  convention  to  recon- 
stitute the  state  government,  the  liberty  of  those  who  were  once 
slaves  will  have  become  an  immovable  fact  to  which  the  policy 
of  the  restored  and  reestablished  State  will  be  freely  adjusted, 
even  though  the  adjustment  be  attended  with  regrets  for  the 
system  that  has  perished.  The  process  of  reenslaving,  after 
the  return  of  peace,  a  population  that  has  been  emancipated 
by  war,  has  not  often  been  attempted  ;  nor  am  I  aware  that 
its  success  in  any  instance  has  been  such  as  to  encourage  a  new 
experiment  in  that  direction.  The  prospect  of  that  "good 
time  coming"  which  you  seem  to  anticipate  so  cheerfully,  when 
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the  rebel  states,  restored  to  their  places  in  the  Union,  shall  en- 
ter on  the  enterprise  of  reducing  to  slavery  again  the  millions 
emancipated  by  the  military  power  of  the  nation,  does  not 
impress  me  as  particularly  brilliant. 

I  do  not  forget  the  possibility  that  another  President  may  repu- 
diate the  pledges  which  President  Lincoln  has  given.  I  do  not 
forget  the  possibility  that  a  future  Congress  may  depart  from 
the  policy  sanctioned  by  the  one  which  has  just  expired.  Nor 
do  I  forget  the  possibility  that  the  question  whether  the  people 
to  whom  the  proclamation  offers  freedom  are  legally  free,  may  be 
brought  to  an  issue  in  the  Courts  of  law.  Doubtless  an  unpre- 
cedented crop  of  law  suits  will  be  among  the  consequences  of 
this  war,  and  you  may  reasonably  expect  that  some  litigated 
case  may  turn  upon  that  question.  If  such  a  case  were  to  be 
decided  by  the  same  judges  who  falsified  law  and  history  for 
the  sake  of  denying  justice  to  Dred  Scott,  it  would  probably 
be  decided  to  your  satisfaction.  But  the  Supreme  Court  of 
the  United  States  is  not  now,  and  will  never  again  be,  what  it 
was  when  Judge  Curtis  threw  off  his  judicial  robe  and  resigned 
his  seat  in  disgust.  Certain  preliminaries  too  must  be  trans- 
acted, before  the  question  of  dooming  to  slavery  the  millions  to 
whom  the  proclamation  offers  liberty  can  be  judicially  decided. 
The  war  nmst  be  ended.  The  republican  form  of  government 
guaranteed  by  the  Constitution  must  be  established  in  the 
States  whose  government  under  the  Constitution  has  been 
abolished  for  the  time  by  the  enemy.  These  preliminaries 
will  not  be  completed  without  taking  time.  After  that  lapse 
of  time,  the  Supreme  Court  will  be,  yet  more  than  now,  un- 
like what  it  was  when,  to  mark  the  inauguration  of  President 
Buchanan  as  an  epoch  in  our  history,  the  Dred  Scott  decision, 
having  been  prepared  for  the  occasion,  startled  the  country 
like  an  earthquake. 

I  cannot  think  that  you  are  really  expecting  to  see  the  legal 
invalidity  of  the  proclamation  established  by  any  such  method. 
Does  not  your  argument  assume  rather  that  the  war  is  to  be 
ended  by  negotiation  and  compromise,  and  that  the  reenslav- 
ing  of  the  emancipated  millions  is  to  be  part  uf  the  bargain? 
I  have  never  intimated — nor  do  I  now  imply — that  you  are  one 
of  those  traitors  at  heart  who  are  laboring  to  save  the  rebellion 
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from  its  fate  by  compelling  the  Government  to  negotiate  for  a 
peace.  But,  as  I  have  already  said  more  than  once,  there  are 
such  men.  Do  you  ask  me  who  they  are  ?  They  are  the  men 
who  in  their  conventions  resolve  that  the  Constitution  lias  been 
violated  by  the  admission  of  West  Virginia  as  a  State,  because, 
forsooth,  thougli  the  loyal  legislature  of  Virginia  which  the 
Government  has  recognized  in  every  way,  and  which  has  sent 
two  senators  into  Congress,  gave  consent  to  the  division  of  their 
State,  John  Letcher  and  the  parliament  of  traitors  over  whom 
he  presides  at  Richmond  have  not  consented.  I  do  not  chai^ 
that  you  are  one  of  them,  for  you  seem  to  hold  that  the  loyal 
citizens  within  the  boundaries  of  a  rebel  State  are  the  State, 
and  that  though  they  be  no  more  than  two  or  three  in  number, 
their  rights  and  powers,  as  a  State  under  the  Constitution,  are 
never  in  abeyance.  Yet  your  argument  seems  to  expect  that 
the  war  is  to  terminate  in  some  other  way  than  by  the  conquest 
and  complete  subjugation  of  the  rebels.  If  we  are  to  have  a 
Congress  which  will  stop  the  supplies,  which  w^ill  compel  the 
President  to  negotiate  for  a  suspension  of  hostilities  till  the 
rebels  can  take  breath,  which  will  permit  the  rebel  power  to  be 
represented  by  delegates  in  a  convention  called  for  the  purpose 
of  revising  the  Constitution  and  reconstructing  the  Union,  I 
can  suppose  that  the  proclamation  will  pass  for  nothing,  and 
that  your  questions  about  its  effect  on  the  legal  stutus  of  the 
slaves  now  actually  held  by  the  so-called  Confederates  will  be 
considered  unanswerable. 

You  take  it  as  a  personal  wrong  to  yourself  when  I  say,  of 
the  men  wlio  are  thus  endeavoring  to  obtain  peace  by  negotia- 
tion and  compromise  between  the  United  States  and  "  the 
Confederates,"  that  they  "expect  nothing  else,  and  intend 
nothing  else,  than  some  concession  to  tlie  rebels  which  shall 
either  divide  the  Union  or  subvert  the  Constitution."  I  have 
disavowed,  more  than  once,  any  intention  of  putting  that 
imputation  upon  you.  But  let  me,  in  closing  this  letter,  com- 
mend to  your  serious  attention  the  dire  alternative  to  which 
you  and  I,  and  all  our  fellow-citizens  of  the  United  States,  are 
brought.  Either  this  great  and  persistent  rebellion  must  be 
crushed,  completely  and  finally,  by  war  ;  or  w^e  must  make  a 
compromise  with  it,  and  tak^  such  terms  of  peace  as  we  can 
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get.  The  question  comes  to  every  citizen — and  let  me  say,  re- 
spectfully, it  comes  to  you,  Which  side  of  this  alternative  do 
you  take  ?  To  end  the  war  by  negotiation  and  compromise  is 
to  despair  of  the  republic.  It  is  to  concede  the  principle  that 
a  party,  or  a  combination  of  interests,  which  cannot  achieve  its 
wishes  by  votes,  may  resort  to  arms.  It  is  to  abandon  the 
primary  idea  of  our  national  self-government.  Peace  by  such 
a  method  is  the  ruin  of  the  republic  founded  by  our  fathers. 
Are  you  for  such  a  peace?  If  you  are  the  man  I  suppose  you 
to  be,  you  abhor  the  thought. 

The  other  side,  then,  of  the  alternative,  is  your  position. 
You  are  for  crushing  this  rebellion,  completely  and  forever,  by 
prosecuting  to  the  end  the  war  which  it  has  inaugurated. 
But  let  me  say  that  it  becomes  you,  as  a  man  of  practical 
sense,  to  understand  that  this  war  cannot  be  prosecuted  to  a 
successful  result  by  any  half-measures  of  hostility.  Half- 
measures  in  war  are  cruelty  as  well  as  imbecility.  They  are 
treacherous  to  the  cause  in  which  they  are  employed.  I  have 
lately  heard  a  story  of  a  good  old  woman  in  the  revolutionary 
war,  whose  son  was  drafted  for  a  soldier,  and  who  charged 
him,  as  she  buckled  on  his  knapsack,  "  Now,  Johnny,  do  you 
take  care  that  you  don't  exasperate  the  enemy."  Let  us  be 
thankful  that  our  old  women  in  these  days,  with  the  excep- 
tion, perhaps,  of  some  whose  garments  are  made  by  tailors 
and  not  by  mantua-makers,  have  better  sense  than  that. 
"Within  tlie  last  two  years,  we  have  learned — all  of  us — that  if 
we  would  bring  this  war  to  an  early  and  prosperous  close,  if 
we  would  save  and  perpetuate  our  republic,  with  all  those 
interests  of  universal  humanity  and  of  the  kingdom  of  God 
among  men  which  are  involved  in  the  well-being  of  our 
nation,  it  must  be  war  in  earnest,  and  must  use  every  instru- 
ment and  method  of  hostility  not  forbidden  by  the  rules  of 
civilized  warfare.  It  is  too  late  in  the  day  for  Johnny,  who- 
ever he  may  be,  to  come  from  his  mother  with  tlie  sage  counsel 
that  this  or  that  expedient  of  lawful  war  must  not  be  employed 
for  fear  of  exasperating  the  enemy. 

You  have  been  kind  enougli  to  bestow  upon  me  much  of  the 
wisdom  and  learning  acquired  in  your  profession.  Though  I 
can  make,  from  my  poverty,  no  adequate  return  of  professional 
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lore,  I  mav  sav  that  mv  studies,  which  are  in  kind  the  st 
proper  to  every  Christian,  have  accustomed  me  to  think  O' 
this  national  agony  as  related  to  interests  that  transcend  tti€ 
sphere  of  jurisprudence.     That  the  hideous  injustice  which  ha5 
been  lieretofore  the  basis  of  society  in  so  many  of  our  States? 
should  stand  forever,  was  impossible ;  because  there  is  a  God 
whose  providence  governs  the  world  in  the  interest  of  right- 
eousness.    Had  a  peaceful  refonnation  been  permitted — had 
the  free  thought  and  speecli,  the  free  press,  and  the  free  eelf- 
goveminent  of  the  nation  been  permitted  to  grapple  with  the 
local  wrong — that  wrong  might  have  yielded  to  the  gradual  and 
peaceful  force  of  moral  influences.     But  no  such  refonnation 
was  permitted.     Year  by  year  the  stupendous  iniquity,  defy- 
ing the  moral  sense  of  the  world,  and  reeking  to  heaven,  has 
grown  more  insolent,  more  rapacious,  more  atheistic.     Mean- 
while tlie  mysterious  forces  which  God  has  incorporated  with 
the  being  of  human  society,  and  of  which  in  their  action  and 
reaction  all  human  history  is  the  record,  have  been  slowly 
working ;  and  now  we  see  the  beginning  of  the  end.     The  great 
day  of  God's  wrath  against  that  wickedness  has  come.     In  his 
righteous  providence  the  system  of  organized  wrong   which 
those  States  have  permitted  to  nile  over  them,  has  wrought 
out  a  natural  venijeance  on  them  and  on  itself.     It  has  involv- 
ed  them  in  the  miseries  of  a  war  which  never  can  end  till  the 
iniquity  itself  has  perished.     In  that  war  we  are  simply  defend- 
ing ourselves,  our  laws,  our  national  unity,  our  Constitution, 
our  glorious  heritage  ;  but  we  cannot  defend  ourselves,  we  can 
not  leave  this  goodly  heritage  to  our  children,  without  doing 
God's  work  of  vengeance.     The  vengeance  is  not  ours  but  hisw 
We  have  assumed  no  right  of  intervention  in  the  long- pending 
issue  between  the  oppressors  and  the  oppressed,  but  God  has 
shut  us  up  to  the  necessity  of  doing  his  work.     If  we  quit 
ourselves  like  men  in  the  great  agony  of  this  crisis — if  we  do, 
in  all  fidelitv  and  fearlessness,  our  own  work  of  self-defense — if 
we  do  not  baselv  betrav  our  countrv  to  its  enemies — the  slaves 
cannot  but  be  emancipated. 

Kespectfullv,  your  obedient  servant, 

LEOXAKD  BACOX. 

New  IIatex,  Cohjd.,  March,  186S. 
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REVOLUTION  AND  RECONSTRUCTION. 


LECTURE  I. 

dslitebbd  january  s7,  1866. 

Gkntlemen  of  the  Law  School  : 

I  have  heretofore  taken  occasion  to  say,  that  I  had  for  a  time 
some  hesitation  respecting  the  expedie];icy  of  discussing,  in  the 
Lecture-room,  topics  of  present  interest  on  which  men  differ 
widely,  and  respecting  which  some  of  you  may  have  strong  as 
well  as  diverse  opinions.  But  no  little  consideration  of  the  sub- 
ject has  led  me  to  the  conclusion,  that  it  is  not  only  expedient, 
but  that  it  is  a  duty  which  I  owe  to  the  School,  to  lay  before  its 
members  such  legal  views  and  opinions  as  my  studies  have  led 
me  to  entertain  respecting  the  fundamental  principles  of  the 
government  under  which  we  live,  and  the  application  of  those 
principles  to  the  momentous  questions  of  the  day;  notwith- 
standing the  diversity  of  opinion  which  exists.  And,  under 
that  conviction,  I  have  more  recently  spoken  freely  respect- 
ing questions  of  Constitutional  Law,  urging,  in  some  instances, 
legal  views  in  direct  opposition  to  the  dogmas  of  the  different 
political  parties. 

I  shall  trust  to  your  candor  to  justify,  or  at  least  to  excuse,  as 
free  a  discussion  of  the  subject-matter  of  the  present  lecture, 
even  if  some  portion  of  it  may  not  be  so  exclusively  legal  in  its 
characteristics.  That  part  is  so  connected  with  the  legal  dis- 
cussion, and  so  prominently  before  the  people  at  the  present 
time,  that  it  may  not  well  be  omitted. 

My  subject  is.  Revolution  and  Beconstructianj  and  belongs 
appropriately  to  my  course  upon  Constitutional  Law. 
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Whether  we  admit  it  or  not,  whether  we  perceive  it.  or  not, 
we  are  in  the  midst  of  a  double  attempt  at  revolution. 

One  attempt  is  the  rebellion  of  the  people  of  the  Southern 
States,  by  which  they  have  hoped  to  dissolve  their  connection 
with  the  United  States,  and  to  establish  a  separate  independent 
Confederacy. 

The  other  is  the  attempt,  of  persons  who  appear  to  control  the 
majority  of  the  Northern  States,  to  make  this  war  one  which 
shall  change  the  laws  and  institutions  of  the  seceding  States,  so 
called,  by  the  aboUtion  and  prohibition  of  slavery ;  and  to  do 
this  in  those  parts  of  the  country  still  held  by  the  rebels,  against 
the  will  of  the  people  there,  by  the  exercise  of  some  power  for 
that  purpose,  operating  beyond  the  mere  power  of  force  by  and 
through  which  the  war  is  waged ;  or,  in  other  words,  in  some 
mode  beyond  the  liberation  which  is  eflfected  by  the  armies  in 
the  field.  . 

Both  parties  claim  a  right  to  execute  their  purposes  consist- 
ently with  the  provisions  of  the  Constitution. 

The  one  party  argues  that  the  Union  was  but  a  confederation 
of  States,  each  having  the  power  to  judge  when  and  for  what 
causes  it  should  dissolve  its  connection  with  the  others ;  so  that 
secession  is  but  a  peaceful  dissolution  of  a  compact  between 
States,  which  compact  each  State  has  the  right  for  itself  to 
dissolve  at  pleasure,  and  that  the  war  which  is  waged  against 
secession  is  unjustifiable. 

The  other  party,  denying  the  right  of  secession,  and  main- 
taining that  the  attempt  to  secede  is  rebellion,  and  if  successful, 
revolution,  has  adopted,  as  an  incontrovertible  truth,  that  slav- 
ery is  the  root  and  cause  of  the  rebellion  ;  and  that  in  order  to 
suppress  it,  we  must  extirpate  the  root  and  destroy  the  cause. 
And  the  argument  is,  that  there  is  therefore  a  constitutional 
right  to  effect  that  object,  by  the  exercise  of  the  power  of  the 
government  of  the  United  States,  under  the  Constitution  as  it  at 
present  exists. 

This  assertion,  that  slavery  is  the  root  and  cause  of  the  war, 
is  received  as  a  great  political  truth  by  very  many  persons  who 
fail  to  perceive  that  if  it  were  true,  the  argument  and  conclusion 
founded  upon  it  by  no  means  follow. 

The  argument  which  attempts  to  maintain  that  secession  is 
constitutional,  is  simple  in  its  statement,  although  founded  on 
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£dse  premises  and  illogical  in  its  conclusion.  Assume  that  the 
Constitution  is  a  compact,  any  infraction  of  which  will  dissolve 
the  obligation  of  it,  and  it  might  follow,  that  as  there  is  no  com- 
mon arbiter,  each  State  must  judge  for  itself  when  the  contract 
is  broken,  and  b^slj  proceed  to  a  separation  by  an  act  of  seces- 
sion, were  it  not  that  on  the  assumption  of  such  a  compact, 
every  State  must  have  a  similar  right  to  judge  whether  there 
had  been  a  breach,  and  if  some,  a  majority  at  least,  should  de- 
termine that  there  had  been  no  infraction,  no  case  could  arise 
for  the  exercise  of  the  right  to  secede.  The  majority  of  the 
States,  if  not  each  State,  would  have  at  least  an  equal  right  to 
decide  that  the  compact  had  not  been  broken,  as  any  one  could 
have  to  determine  that  it  had  been  ;  and  so  the  decision  of  one 
State  that  it  was  broken,  would  be  negatived  by  the  determina- 
tion of  others  that  it  was  not.  —  But,  besides  this,  the  premises 
are  entirely  false.  The  Constitution  is  not  a  compact  in  any 
such  sense  as  this  argument  assumes.  It  is  a  misuse  of  terms  to 
call  a  fundamental  law  a  compact. 

The  argument  on  the  other  side  is  not  quite  so  simple.  In 
fiict  the  various,  and  to  some  extent  contradictory,  reasons  urged, 
serve  of  themselves  to  cast  some  suspicion  over  the  soundness 
of  it. 

Assuming  that  slavery  is  the  root  and  cause  of  the  rebellion,  the 
constitutional  power  to  abolish  it,  by  any  exercise  of  the  author- 
ity of  the  United  States,  is  not  apparent  from  that  fact  merely ; 
and  the  advocates  of  the  constitutional  power  are  by  no  means 
agreed  upon  the  clause  of  the  Constitution  which  authorizes  the 
abolition,  the  instruments  by  which  it  is  to  be  made  effectual,  or 
the  manner  in  which  it  is  to  be  accomplished. 

The  position  that  slavery  is  the  root  and  cause  of  the  rebel- 
lion will  not  bear  a  critical  examination.  Other  things  have 
had  a  more  direct  influence  in  producing  the  rebellion  than 
slavery,  which,  however,  has  been  made  the  prominent  pretext. 

If  there  had  been  no  unhallowed  ambition  of  persons,  no  lust 
for  political  power,  no  antagonistic  industrial  interests,  and  no 
sectional  rivalry  and  hatred,  slavery  would  not  have  caused  a 
rebellion.  Undoubtedly  it  may  have  had  an  influence,  remotely, 
in  producing  or  fostering  some  of  the  more  direct  motives  and 
inducements  which  led  to  rebellion. 

But  if  it  be  assumed  that  slavery  was  the  root  and  cause,  we 


6  BETOLUnON  AND  BECONSTBUCmON. 

by  no  means  reach  the  conclusion  that  there  is  any  constita- 
tional  power  in  the  United  States  government  to  destroy  it,  ex- 
cept by  an  amendment  of  the  Constitution. 

It  does  not  follow,  that  in  order  to  suppress  a  rebellion,  or 
even  to  provide  against  the  recurrence  of  one,  the  root  and 
cause  of  it  must  be  extirpated. 

It  is  well  known  that  we  were  almost  on  the  eve  of  a  rebel- 
lion, by  South  Carolina,  in  1830.  The  root  and  cause  of  that 
rebellion,  if  it  had  broken  out,  might,  to  a  superficial  observer, 
have  appeared  to  be  the  tariff,  and  unqu^tionably  the  tariff 
would  have  held  the  same  relation  to  that  war,  had  it  occurred, 
that  slavery  holds  to  this,  so  far  as  regards  the  cause  of  it. 

But  no  adherent  of  the  administration,  at  that  day,  would 
have  promulgated  the  doctrine,  that  to  suppress  the  rebellion 
and  provide  for  the  future,  we  must  destroy  the  tariff. 

And  should  slavery  be  now  subverted,  and  the  southern 
States  continue  the  production  of  cotton,  with  the  profit  here- 
tofore derived  from  its  culture,  which,  it  is  stoutly  maintained, 
may  be  done  with  free  labor;  it  must  be  quite  evident,  that 
when  the  South  is  fiUed  with  free  laborers,  the  antagonistic  in- 
dustrial interests  of  the  two  sections  may  (though  perhaps  not 
in  our  day)  cause  another  rebellion  at  the  South,  all  the  more 
successful,  because,  with  a  population  of  free  laborers,  it  might 
be  madness  on  the  part  of  the  North  to  resist  such  an  attempt  at 
revolution. 

The  attempt  of  the  South  to  secede  has  not  been  placed  upon 
the  ground  of  that  intolerable  oppression  which  justifies  a  forci- 
ble disruption  of  the  government,  contrary  to  the  provisions  of 
the  Constitution ;  in  other  words,  by  a  revolution. 

And  so,  on  the  other  hand,  the  effort  to  abolish  slavery  has 
not  been  placed  upon  the  ground  that  the  unwarrantable  at- 
tempt at  revolution  by  the  South  justifies  a  counter-revolution, 
which  shall  effect  such  a  change  in  the  institutions  of  the  south- 
em  States  as  will  leave  no  longer  an  inequality  in  the  represen- 
tation in  Congress,  and  which  shall  remove  all  further  contro- 
versy about  fugitives  from  labor,  and  about  the  alleged  right 
of  southern  masters  to  introduce  and  hold  slaves  in  the  terri- 
tories of  the  United  States,  and  to  hold  them  temporarily  in  the 
free  States.  These  things,  although  not  the  root  and  cause  of 
the  rebellion,  were,  to  a  very  considerable  extent,  the  pretext 
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for  it,  and  the  means  of  excitement  relied  on  to  ^^  fire  the  south- 
em  heart"  and  accomplish  a  union  among  the  southern  people 
not  otherwise  attainable.  The  strenuous  effort  to  secure  the 
introduction  of  slavery  into  the  territories,  was  not  so  much  be- 
cause it  was  supposed  that  the  industrial  interests  of  the  South 
required  that  measure,  as  it  was  because  the  political  power  of 
the  South  was  in  danger,  unless  slave  States  could  be  created 
fast  enough  to  counterbalance,  in  the  Senate  at  least,  the  in- 
crease of  free  States. 

And  there  would  certainly  have  been  some  color  of  reason, 
in  making  the  rebellion  the  occasion  for  a  counter-revolution, 
which  should  relieve  the  Union  from  an  inequality  of  repre- 
sentation, the  consideration  for  which  had  entirely  failed  be- 
cause the  corresponding  burden  of  taxation  was  not  borne 
by  the  States  which  had  the  advantage  of  the  inequality,  the 
revenue  of  the  country  being  provided  for  by  other  modes 
than  direct  taxation ;  and  should  likewise  remove  a  cause  of 
dissension  between  the  sections,  which  though  not  the  cause 
of  the  rebellion,  had  been  the  means  of  procuring  very  sub- 
stantial support  for  it. 

R  might  well  have  been  urged  also,  that  such  a  counter- 
revolution was  but  a  just  punishment  for  rebellion.  Regarded 
as  a  punishment,  whether  any  measures  should  be  devised  to 
prevent  it  from  falling  upon  others  than  the  guilty  parties,  as 
by  compensation  for  emancipation,  or  otherwise,  might  be  the 
subject  of  further  consideration. 

The  great  objection  to  an  open  attempt  at  a  counter  revolu-^ 
tion,  of  such  a  character,  would  be,  in  my  view,  its  tendency 
to  give  success  to  the  rebellion  itself,  by  causing  more  united 
and  persistent  efforts  to  resist  such  a  subjugation  of  the  south- 
em  States. 

God  forbid  that  I  should  be  supposed  to  entertain  any  sym- 
pathy with  slavery.  I  desire  to  record  my  utter  detestation 
of  it,  in  all  its  forms,  whether  it  be  the  black  slavery  of  the 
southern  States,  the  coolie  servitude  of  the  kidnapped  China- 
man, or  the  more  odious  because  more  mischievous,  white 
slavery  which  results  from  the^  voluntary  surrender  of  the 
conscience,  and  all  the  faculties  of  the  mind,  to  the  uses  and 
purposes  of  a  political  party ;  so  that  the  slave  to  party  neither 
sees,  nor  hears,  nor  thinks,  except  as  the  leaders  of  the  party 
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direct,  and  to  all  haman  appearance  has  no  soul  to  be  saved, 
except  a  party  soul,  not  worthy  of  salvation.  Whether  this 
form  of  slavery  results  from  an  mordinate  desire  for  the  sap- 
posed  honors,  and  the  actual  spoils,  of  office ;  the  hope,  or 
the  enjoyment  of  profitable  contracts ;  or  from  passion,  preja- 
dice,  and  ignorance,  it  is  the  most  mischievous  form  of  slavery 
which  can  exist  in  a  republican  government,  be  the  other 
what  it  may.  The  horrors  of  this  slavery  outmatch  those  of 
African  bondage.  I  do  not  pause  to  describe  the  original  sur^ 
render  to  captivity,  the  dreadful  "  middle  passage  "  in  which 
conscience  is  stifled  and  political  rectitude  thrown  overboard, 
or  the  infamy  of  the  servitude  to  which  the  partisan  is  sub- 
jected, or  subjects  himself,  when  he  becomes  the  mere  tool 
and  slave  of  leading  politicians,  instead  of  a  thinking,  reason- 
ing, free-acting  intelligence,  worthy  of  a  liberty  of  which  he 
can  make  use  for  the  benefit  of  mankind.  I  commend  to 
your  special  scorn  and  detestation  all  slavery,  and  especially 
this  form  of  it. 

All  legitimate  and  lawful  efforts  for  the  destruction  of  politi- 
cal slavery,  by  the  curtailment  of  patronage,  the  enforcement 
of  official  accountability,  the  punishment  of  bribery  and  mal- 
versation in  office,  the  security  of  the  freedom  of  the  ballot, 
and  the  diffusion  of  knowledge  and  of  sound  principles,  have 
my  unhesitating  and  unwavering  commendation  and  support. 

And  constitutional,  lawful  and  proper  measures,  which  shall 
tend  to  the  extinction  of  African  slavery,  have  in  like  manner 
ray  heart  and  hand,  tongue  and  pen,  if  it  may  be,  to  speed  them 
to  their  ultimate  success. 

To  that  emancipation,  through  the  operations  of  the  war, 
which  practically  severs  the  relation  of  master  and  slave,  and 
removes  the  latter  from  the  jurisdiction  in  which  he  has  been 
enthralled,  I  perceive  no  constitutional  objection.  It  is  one  of 
the  incidents  of  a  state  of  warfare,  arising  out  of  the  rebellion  ; 
and  cases  of  that  character  cannot  fairly  be  regarded  as  within 
the  scope  of  the  constitutional  provision  for  the  rendition  of 
fugitive  slaves  ;  for  when  the  relation  of  master  and  slave  is  ac- 
tually severed  by  the  war,  the  slave  may  go  where  he  will,  and 
cannot  be  regarded  as  a  fugitive. 

To  an  amendment  to  the  Constitution,  which  shall  in  the 
most  expedient  mode,  terminate  African  slavery,  with  due  re- 
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gard  to  the  welfiire  of  the  slave,  I  give  my  most  hearty  sup- 
port ;  believing  that  the  people  of  the  United  States,  when 
they  formed  the  Constitution,  might  have  inserted  such  a 
provision  into  that  instrument,  and  of  course  that  it  is  within 
their  power  to  supersede  the  State  authority,  and  the  State 
laws,  in  that  respect,-  by  an  amendment  of  that  instrument 
according  to  the  modes  and  forms  therein  prescribed.  If  the 
rebellion  has  made  the  adoption  of  such  an  amendment  practi- 
cable, as  it  would  not  now  have  been  but  for  the  rebellion,  it 
is  one  of  the  very  few  good  things  which  that  ill-advised  and 
wicked  measure  will  have  accomplished. 

I  favor  no  proposition  to  rebels  in  hostile  military  array 
against  the  United  States  and  the  Constitution,  or  any  peace 
except  upon  the  condition  that  they  first  lay  .down  their  arms, 
and  submit  themselves  to  the  lawful  authority  of  the  Govern- 
ment, upon  a  proper  amnesty.  I  do  not  allow  questions  of 
expediency  to  intervene,  and  prevent  the  assertion  of  the  right- 
ful supremacy  of  the  nation,  by  such  force  of  arms  as  shall  give 
no  encouragement  to  another  rebellion  without  sufficient  cause. 
On  the  question  whether  the  war  shall  be  prosecuted  vigor- 
ously, on  the  basis  of  the  resolution  of  Congress,  to  compel 
unqualified  submission,  and  restore  the  constitutional  rule  of 
the  United  States,  my  answer  is  an  unhesitating  affirmative ; 
and  I  am  ready,  if  need  be,  on  that  issue,  to  take  the  field  and 
render  such  service  as  I  may.  It  is  only  when  the  question 
comes,  whether  we  shall  intermix  with  that,  other  issues,  which 
may  render  our  success  doubtful,  and  perhaps  insure  the  tri- 
umph of  the  rebellion,  and  with  it  the  establishment  of  slavery 
beyond  our  possible  control,  that  I  dissent. 

I  shrink  also  from  revolution,  masked  under  the  cover  of  an 
assumed  constitutional  authority,  derived  from  false  construc- 
tions of  the  Constitution.  I  start  back  from  the  abyss  which 
yawns  before  us,  when  with  a  country  of  such  extensive  limits 
Bfid  sectional  prejudices,  of  such  varied,  and  to  some  extent  con- 
flicting, interests,  of  such  diverse  modes  of  thinking  and  feeling, 
we  lay  a  sacrilegious  hand  upon  the  fundamental  law,  which 
made  us,  for  certain  great  national  purposes,  an  entire  people,  — 
upon  the  ark  of  salvation  which  received  our  fathers  into  its 
safe  keeping,  when  the  deluge  of  anarchy  was  rising  around 
them,  and  seemed  about  to  overwhelm  the  prosperity  of  the 
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country,  and  in  and  through  which  we  have  heretofore  rested 
safely,  as  a  nation,  on  what  appeared  to  be  the  Ararat  of  con- 
stitational  liberty. 

And  more  especially  do  I  look  with  dread  to  the  fiitare,  when 
we  have  entered  upon  sach  a  revolution,  not  with  the  honest 
confession  that  it  is  revolution  we  are  seeking,  that  we  are  ex- 
ercising powers  aside  firom  and  beyond  the  Constitution,  and  en- 
deavoring to  change  the  powers  of  the  government  by  a  resort 
to  measures  which  the  Constitution  does  not  authorize ;  but  in- 
stead thereof  are  attempting  to  give  the  cloak  of  constitutional 
authority  to  the  adoption  of  such  measures,  by  most  unwar- 
rantable  constructions  of  the  fundamental  law,  —  constructions 
which  pervert  its  meaning,  and  render  it  no  longer  a  safeguard 
against  despotic  power. 

My  purpose  at  this  time  is  to  show,  that  in  the  efforts  to 
destroy  slavery,  except  by  the  actual  operations  6f  the  war 
severing  the  relation  of  master  and  slave,  or  by  an  amendment 
of  the  Constitution,  we  are  not  only  in  the  midst  of  a  revolu- 
tion, but  that  it  is  one  which,  if  successful,  subverts  in  effect 
the  guarantees  of  the  Constitution,  and  gives  the  death-blow 
to  constitutional  liberty. 

For  the  assertion  that  we  are  in  the  midst  of  a  revolution, 
I  have  an  authority  which  you  will  doubtless  recognize  as  sound 
and  sufficient. 

The  Bussey  Professor,  in  the  closing  lecture  of  the  last  term, 
upon  the  "  Duty  of  the  Profession  to  the  Times,"  said :  — 

"  It  is  idle  to  suppose  that  if  the  loyal  States  succeed,  as  they  are 
confident  of  doing,  in  putting  down  this  rebellion,  that  the  affairs  of 
state  are  to  settle  down  into  order,  and  resume  their  accustomed 
course  and  current,  of  their  own  accord.  Whoever  expects  this  for- 
gets the  strain  and  violence  which  every  part  of  the  government  has 
received  in  a  war  of  such  unprecedented  character  and  magnitude. 
New  compromises,  new  limitations,  new  restraints,  and  in  many  things 
a  new  policy,  are  to  be  devised ;  and  the  process  of  reconstruction  and 
restoration  of  government  to  its  proper  functions  again,  is  to  be  effected 
gradually,  and  by  conforming  to  the  altered  condition  of  things."  — 
*.*  That  this  can  be,  nay  more  that  it  will  be,  done,  we  have  every 
reason  in  the  history  of  the  past  to  hope  and  believe.  To  accomplish 
it  may  require  great  and  marked  changes  in  public  sentiment  and 
feeling,"  &c  —  Law  Reporter,  July,  1864.     pp.  481-2. 
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And  again  he  said :  — 

^  Now  what  is  wanting  to  prepare  the  country  to  adopt  and  sustain 
the  requisite  changes  in  the  details  of  governmental  policy,  is  that 
there  should  be  a  pervading  sentiment  in  favor  of  whatever  this  may 
be.  I  do  not  propose,  even  if  I  had  the  time  to  do  so,  to  examine  and 
inquire  what  those  changes  should  be ;  I  assume  that  some  changes 
must  be  made,  and  my  only  object  is  to  see  how  this  may  be  peace- 
folly  done."    p.  482. 

Now  it  is  very  apparent,  that  my  learned  colleague,  in  the 
use  of  this  language,  did  not  mean  merely  a  reorganization  of  the 
States  where  the  people  have  attempted  to  secede,  by  some 
measures  to  produce  the  election  of  oflBcers  under  their  old  con- 
stitutions, and  with  their  former  State  rights.  If  that  were  all, 
upon  the  suppression  of  the  rebellion  some  measure  is  to  be 
resorted  to,  which  will  give  the  semblapce  of  legality  to  the 
assembling  of  the  people,  for  that  purpose,  in  their  primary  meet-, 
ing.  Whatever  measure  is  adopted  will  not  be  warranted  by 
any  existing  statute.  It  is  casus  omissus^  and  must  be  provided 
for  accordingly,  perchance  by  a  proclamation  of  a  military  gov- 
ernor for  the  time  being.  The  only  difficulty  would  be  in  the 
first  step.  That  once  taken,  all  the  subsequent  processes  would 
be  directed  and  controlled  by  the  State  statutes,  made  before  the 
rebellion,  for  the  regulation  of  elections. 

Such  a  course  of  procedure  is  Reorganizatwrty  and  could  in  no 
sense  be  denominated  Mecanstruction^  and  would  require  neither 
new  compromises,  new  limitations,  new  restraints,  or  changes 
of  any  kind,  except  some  changes  from  life  to  death,  and  per- 
haps from  affluence  to  poverty,  through  the  punishment  of  the 
principal  traitors. 

But  my  colleague  was  even  more  explicit  on  this  point  as  he 
proceeded.     He  said :  — 

^  You  are  ready,  now,  I  presume,  to  understand  what  I  ought  per- 
haps to  have  said  with  less  circumlocution,  when  I  say  that  I  look  to 
oor  own  profession,  in  this  country,  more  than  to  any  other  class  of 
men,  to  take  the  lead  in  the  great  moral  and  political  revolution 
through  which  the  nation  is  to  pass  before  it  settles  down  into  quietness 
and  peace.'' 

He  subsequently  says :  — 

^  What  I  want  to  impress  upon  you,  as  you  go  out  from  here  to 
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enter  upon  your  several  spheres  of  usefulness  and  dutj,  is,  that  you 
owe  it  to  your  country,  to  posterity,  and  the  world,  that  you  qualify 
yourselves  to  think,  and  judge,  and  discriminate,  and  that  you  give  to 
others  the  results  of  your  own  honest  sentiments  and  convictions." 

I  join  most  heartily  in  this  attempt  to  impress  upon  the  mem^ 
bers  of  the  School  the  full  sense  of  the  duty  v^hich  they  thus 
owe  to  their  country,  and  the  responsibility  attaching  to  the  due 
performance  of  it.  And  I  urge  you,  most  emphatically,  not  to 
form  your  opinions  respecting  constitutional  rights  and  con- 
stitutional duties,  upon  partisan  newspaper  paragraphs,  stump 
speeches,  flippant  discussions  in  periodicals  of  higher  pretensions, 
dignified  assertions  of  opinion  by  those  who  assume  a  knowledge 
of  all  constitutional  law  without  any  study  of  it,  heated  Con- 
gressional debates,  or  even  sophistical  arguments  by  ambitious 
politicians  who  are  members  of  the  profession.  But  I  appeal 
to  you  to  seek  your  knowledge  at  the  fountain-head,  by  an 
exhaustive  study  of  the  Constitution  itself,  and  of  its  history,  with 
that  of  the  State  constitutions,  and  to  form  your  own  opinions, 
upon  what  you  shall  find  to  be  true  upon  such  research. 

In  many  instances  the  true  construction  of  the  Constitution 
can  only  be  learned  from  a  study  of  its  history. 

And  for  the  purpose  of  aiding  you,  if  I  may,  in  this  research, 
and  of  thus  performing,  so  far  as  in  me  lies,  my  duty  in  the 
premises,  I  propose  not  to  rest  upon  authority,  ample  as  it  is, 
to  show  the  revolutionary  nature  and  character  of  the  recent 
attempts  to  press  the  Constitution  into  a  service  for  which  it 
was  never  framed,  and  which  it  cannot  perform  ;  by  calling 
your  attention  to  some  of  the  arguments  which  have  been  made 
to  prove  a  constitutional  power  in  the  United  States  to  abolish 
slavery,  and  the  tendency  of  those  arguments  to  the  subversion 
of  the  guaranties  of  liberty  contained  in  the  Constitution ;  and 
then  to  the  atiswer  to  them,  which  answer  seems  to  me  to  be 
complete  and  unanswerable. 

It  seems  to  have  been  generally  conceded,  that  the  United 
States  have  no  power  to  abolish  slavery  in  the  States  in  time  of 
peace.  But  if  the  provisions  of  the  Constitution,  upon  which  it 
is  contended  that  the  power  exists  in  time  of  war,  may  be  in- 
voked to  sustain  that  position,  others  may  be  construed,  with 
equal  facility,  to  confer  the  power  at  any  and  at  all  times.    And 
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if  those  arguments  are  sound,  then  upon  the  same  kind  of  rea- 
soning, almost  anything  else  may  be  done,  by  the  United  States, 
which  the  party  in  power  for  the  time  being  shall  deem  best 
calculated  to  perpetuate  its  ascendency.  If  this  perversion  of 
the  provisions  of  the  Constitution  involved  only  the  existence  of 
slavery  we  might  be  disposed  to  acquiesce,  even  if  we  could  not 
concur.     But  it  strikes  much  deeper  than  that. 

Before  I  proceed  to  the  consideration  of  some  of  the  principal 
arguments  to  which  I  have  alluded,  permit  me  to  call  your  at- 
tention to  a  few  historical  facts  which  must  form  the  basis  of  all 
sound  reasoning  respeQting  the  powers  of  the  States,  and  of  the 
United  States,  and  their  relations  to  each  other. 

The  thirteen  colonies  of  Great  Britain,  lying  along  the  shores 
of  the  Atlantic,  and  which  achieved  their  independence  in  1776, 
were,  in  their  colonial  origin,  separate  and  distinct.  Instances 
occurred  where  two  were  under  the  same  Governor,  but  their 
legislative  assemblies  and  their  judiciary  were  entirely  indepen- 
dent of  each  other,  and  so  continued  at  the  time  of  the  Revolu- 
tion.^ 

There  were  articles  of  confederation  between  the  colonies 
of  Massachusetts,  Plymouth,  Connecticut,  and  New  Haven,  in 
1643,  "for  mutual  help  and  strength  in  all  future  concern- 
ments," "  by  the  name  of  the  United  Colonies  of  New  Eng- 
land." 

The  articles  declared  that  the  United  Colonies,  for  themselves 
and  their  posterity,  entered  into  a  firm  and  perpetual  league  of 
friendship  and  amity,  of  offence  and  defence,"  &c. 

But  the  same  articles  expressly  reserved  to  each  colony  an 
entire  and  distinct  jurisdiction. 

Commissioners  were  to  meet  annually,  each  colony  sending 
two,  who  were  always  to  be  church  membei*s,  and  who  were 
vested  with  plenary  powers  for  making  war  and  peace,  and  laws 
and  rules  of  a  civil  nature  and  of  general  concern.  Especially 
to  regulate  the  conduct  of  the  inhabitants  towards  the  Indians, 
and  towards  fugitives,  and  to  provide  for  the  general  defence 
of  the  country,  and  for  the  encouragement  and  support  of 
religion. 

The  articles  made  provision  — 

A  The  connection  of  New  Hampshire  with  Massachusetts  from  1640  to 
1680  forms  an  unimportant  exception. 

2    . 
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^  that  all  seryants  ranning  from  their  mastersy  and  all  erimiiiab  fljing 
from  justice,  from  one  colony  to  anotheri  shonldy  upon  demand  and 
proper  evidence  of  their  character  as  fugitives,  be  returned  to  their 
masters,  and  to  the  colonies  whence  they  had  made  their  escape,  that 
in  all  cases  law  and  justice  might  have  their  course." 

Here  we  have  the  first  fugitive  slave-law,  the  first  ^*  covenant 
with  death  and  hell,"  (twentj-three  years  after  the  settlement 
of  Plymouth,)  a  New  England  fugitive  slave-law,  a  Puritan 
fugitive  slave-law. 

With  a  gingerly  care  in  the  use  of  terms,  which  was  substan- 
tially followed  afterwards  by  the  framess  of  the  Constitution, 
the  fugitives  to  be  delivered  up  were  denominated  ^*  servants.'* 
But  a  servant  who,  escaping  from  his  master  into  another  juria- 
diction,  is  there  liable  to  be  seized,  delivered  up  to  his  master^ 
and  returned  to  the  jurisdiction  from  which  he  has  escaped,  is  a 
slave,  whatever  he  may  be  called,  and  whether  he  be  black  or 
white  or  copper-colored. 

Trumbull  (1  Hist,  of  Conn.,  92)  informs  us  that,  in  1687, 
the  Pequot  women  and  children  who  had  been  captivated  were 
divided  among  the  troops.  Some  were  carried  to  Connecticnt, 
and  others  to  Massachusetts.  The  people  of  Massachusetts  sent 
a  number  of  the  women  and  boys  to  the  West  Indies,  and  sold 
them  for  slaves. 

We  do  not  need  to  be  specially  informed  that  those  who  were 
retained  were  slaves  also  under  the  name  of  servants.^ 

There  was  a  union  of  all  the  colonies,  ])roposed  at  a  meeting 
of  some  of  them,  in  conference  with  the  Six  Nations,  to  concert 
measures  of  defence,  in  1753,  and  articles  of  union  were  drawn 
up.  But  that  union  never  took  place.  The  British  govern- 
ment discountenanced  it,  fearful  that,  in  the  union  of  the  colo- 
nies, there  might  be  a  strength  prejudicial  to  the  home  govern- 
ment ;  and  some  of  the  colonies  were  jealous  of  the  influence 
that  might  be  possessed  by  the  crown  in  such  a  union. 

When,  subsequently,  the  controversy  with  the  crown  ap- 
proached its  crisis,  a  unity  of  interest,  in  the  great  questiona 
pending,  led  to  mutual  consultation,  and  a  mutual  determina- 
tion to  support  each  other,  and  particularly  to  sustain  those 
colonies  against  which  the  measures  of  the  crown  pressed  with 
the  greatest  severity.     And  when  the  Revolution  commenced, 

^  See  Appendix,  Note  A. 
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the  several  colonies,  acting  separately,  sent  delegates  to  a  gen- 
eral  congress  of  the  colonies,  in  which  congress.each  colony  had 
one  vote. 

The  first  Congress,  of  1774,  adopted  a  Declaration  of  Rights, 
in  which  they  asserted,  among  other  things,  that  the  respective 
colonies  were  entitled  to  the  common  law  of  England,  and  more 
especially  to  the  great  and  inestimable  privilege  of  being  tried 
by  their  peers  of  the  vicinage,  according  to  the  course  of  that 
law. 

All  the  miion  which  existed  was  entirely  voluntary,  fpr  mu- 
tual action  in  reference  to  the  common  danger,  and  in  support 
of  principles  in  which  each  had  a  common  interest.  The  co- 
lonial organizations  remained  entirely  distinct,  and  thus  they 
passed  into  distinct  States,  upon  the  declaration  of  indepen- 
dence. 

The  Declaration  is  one  in  which  all  the  colonies  united, 
through  their  delegates,  and  the  recital  of  grievances  is  made 
as  if  they  were  those  common  to  a  united  people. 

But  in  the  Declaration,  with  which  the  document  closes, 
while  it  appears  to  be  that  of  the  "  Representatives  of  the 
United  States,  in  general  Congress  assembled,"  made  "  in  the 
name  and  by  the  authority  of  the  good  people  of  these  colo- 
nies ; "  it  is  solemnly  published  and  declared,  ^^  that  these  united 
colonies  are,  and  of  right  ought  to  be,  free  and  independent 
States^^^  —  "  that  as  free  and  independent  States  they  have  full 
power  to  levy  war,  conclude  peace,  contract  alliances,  establish 
commerce,  and  to  do  all  other  acts  and  things  which  indepen- 
dent States  may  of  right  do."  ^ 

Here  is  a  distinct  assertion,  not  that  the  united  colonies  were 
a  free  and  independent  nation  or  republic,  but  that  they  were 
independent  States, 

Virginia  had  shortly,  prior  to  that  time,  adopted  her  State 


1  It  was  precisely  because  each  of  these  States  had  the  right  to  establish 
oommerce,  and  that  the  Congress  of  the  confederation  had  not  that  right, 
tiiat  there  was  a  necessity  for  a  Constitution  which  should  take  away  that 
portion  of  sovereign  power,  and  confer  it  upon  the  Congress  of  the  United 
States,  under  the  Constitution.  It  was  equally  true  that  the  other  sovereign 
powers,  thus  mentioned  in  the  Declaration,  belonged  to  the  new  States  sep- 
arately ;  although  there  was  not  the  same  occasion  or  temptation  for  their 
separate  use  of  them. 
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coiMtitation,  wholly  independent  of  anj  action  of  CongroM, 
thongh  doubtlefls  in  anticipation  of  it. 

In  fact  as  we  have  seen,  Congress  was  bat  an  assemblage  of 
delegates,  appointed  by  the  separate  volnntarj  action  of  each 
Colony  or  State,  and  there*  was  nothing  except  the  common 
bond  of  mutual  interest  which  held  them  together. 

^  The  fundamental  principle  of  the  RevohitioD,''  says  Mr.  Madison^ 
^'was  that  the  colonies  were  coordinate  members  with  each  other, 
and  with  Great  Britain,  of  an  empire,  united  by  a  OQmmon  executive 
sovereign,  but  not  united  by  any  common  legislative  sovereign.  The 
legislative  power  was  maintained  to  be  as  complete  in*  each  American 
Parliament  as  in  the  British  Parliament  And  the  royal  prerogative 
was  in  force  in  each  colony,  by  virtue  of  its  acknowledging  the  king 
for  its  executive  magistrate,  as  it  was  in  Great  Britain,  by  virtue  df 
a  like  acknowledgment  there.  A  denial  of  these  principles  by  Great 
Britain  and  the  assertion  of  them  by  America,  produced  the  Bevdln- 
tion." 

Of  course  the  declaration  that  they  were  absolved  from  all 
allegiance  to  the  British  crown,  and  that  all  political  conneo- 
tion  between  them  and  the  State  of  Great  Britain  was  totally 
dissolved,  left  them  their  separate  legislative  power  complete, 
as  before,  and  they  thus  became,  according  to  their  Declaration, 
free  and  independent  States.  The  executive  authority,  com- 
mon to  all,  was  cast  off,  but  no  other  common  executive  au- 
thority was  established,  or  contemplated.  Each  State  had  the 
right  to  establish,  and  did  establish,  a  separate  executive  au- 
thority for  itself. 

It  is  not  .perhaps  generally  known,  that  this  Declaration 
was  authorized,  or  ratified,  by  each  colony  acting  separately. 
Eleven  of  the  colonies,  in  some  form,  empowered  their  dele- 
gates to  make  a  Declaration  of  Independence.  South  Carolina 
gave  a  general  power  to  act  on  the  subject,  February  16,  1776. 
Maryland  voted  in  favor  of  it  June  28.  Others  in  the  inter- 
mediate time. 

But  what  is  perhaps  quite  as  conclusive,  to  show  that  it  was 
the  several  act  of  the  colonies,  although  they  united  in  the 
Declaration,  was,  that  New  York  and  Delaware,  which  had 
not  given  a  previous  authority,  concurred  in  the  Declaration 
after  it  was  made. 
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is  perhaps  still  less  familiar  to  ns,  that  in  most,' if  not  all, 
i  colonies,  which  authorized  it  to  be  done,  it  was  made  an 
;s  condition,  in  the  act  by  which  the  power  was  conferred, 
hich  contemplated  at  the  same  time  a  confederation  of 
3w  States,  that  the  colony  or  new  State  should  retain  the 
%d  exclusive  right  of  forming  its  own  government^  and  of 
ting  its  internal  concerns  and  police. 
may  not  be  amiss  to  cite  the  particular  phraseology  of 
of  these  resolutions. 

th  Carolina,  April  12, 1776,  '<  Resolved,  that  the  delegates  for 
lony  in  the  Continental  Congress  be  empowered  to  concur  with 
egates  of  other  colonies  in  declaring  independency,  and  forming 
I  alliances,  reserving  to  this  colony  the  sole  and  exclusive  right 
ning  a  constitution  and  laws  for  this  colony,  and  of  appointing 
tes  from  time  to  time  (under  the  direction  of  a  general  repre- 
on  thereof),  to  meet  the  delegates  of  the  other  colonies,  for  such 
es  as  shall  be  hereafter  pointed  out." 

pnia,  on  the  15(h  of  May,  *'  Resolved  unanimously,  that  the 
tes  appointed  to  represent  this  colony  in  General  Congress  be 
!ted  to  propose  to  that  respectable  body  to  declare  the  united 
is  free  and  independent  States  ;  absolved  from  all  allegiance  to, 
endence  upon,  the  crown  or  parliament  of  Great  Britain  ;  and 
ley  give  the  assent  of  this  colony  to  such  declaration,  and  to 
rer  measures  may  be  thought  proper  and  necessary  by  the  Con- 
fer forming  alliances,  and  a  confederation  of  the  "eolonies,  at 
ime  and  in  the  manner  as  to  them  shall  seem  best :  Provided 
le  power  of  forming  government  for,  and  the  regulations  of 
ernal  concerns  of  the  colony,  be  left  to  the  respective  colony 
tures." 

General  Assembly  of  New  Hampshire  June  15th,  unanimously 
ted  their  delegates  '^  to  join  with  the  other  colonies  in  declaring 
rteen  united  colonies  a  free  and  independent  State  "  .  .  .  "  pro- 
the  regulation  of  our  internal  police  be  under  the  direction  of 
'n  assembly." 

^  deputies  of  the  people  of  Pennsylvania,  assembled  in  full 
dal  conference,"  June  24th,  unanimously  declared  their  ^  will- 
3  to  concur  in  a  vote  of  the  Congress,  declaring  the  united 
'S  free  and  independent  States,  provided  the  forming  the  gov- 
it  and  the  regulation  of  the  internal  police  of  this  colony  be 

reserved  to  the  people  of  the  said  colony." 
Connecticut  Assembly,  June  14th,  ^  Resolved,  unanimously,  that 
legates  of  this  assembly  in  general  Congress  be,  and  they  are 
2» 
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hereby,  instructed  to  propose  to  that  respectable  bodj  to  deolmre  Ae 
united  American  colonies  free  and  independent  States.  •  •  •  And  also 
that  they  move  and  promote,  as  fieist  as  may  be  convenient^  a  regular 
and  permanent  plan  of  union  and  confederation  of  the  colonies  for 
the  security  and  just  preservation  of  their  just  rights  and  liberties^ 
and  for  mutual  defence  and  security,  saving  that  the  administration 
of  government  and  the  power  of  forming  governments  for,  and  the 
regulation  of  the  internal  concerns  and  police  of  each  colony,  ong^t 
to  be  lefl  and  remain  to  the  respective  colonial  legislatures,  and  also 
that  such  plan  of  confederation  be  laid  before  suck  respective  legisla- 
tures for  their  previous  consideration  and  assent."  ^ 

These  extracts  from  the  proceedings  in  the  several  colonies 
are  sufficient  for  the  purpose  of  showing  the  authority  which 
was  given  to  make  the  Declaration  of  Independence,  and  the 
restrictions  and  limitations  under  which  it  was  made.  They 
serve  to  show  that  the  language  of  the  Declaration,  declaring 
the  colonies  free  and  independent  States,  was  a  well-considered 
exposition  of  the  purpose  and  effect  of  the  act.  New  Hamp- 
shire, it  seems,  had  authorized  her  delegates  to  join  in  a  dec- 
laration that  the  thirteen  united  colonies  were  a  Aree  and  inde* 
pendent  State ;  ^  but  the  language  of  the  authority  given  by 
Virginia  to  declare  them  free  and  independent  States,  was  that 
adopted  by  Congress.  The  language  of  the  resolve  of  the 
Connecticut  assembly  shows  that  the  contemplated  confedera- 
tion of  the  colonies  was  to  be  for  the  security  and  preservation 
of  their  just  rights  and  liberties,  and  for  mutual  defence  and 
security,  and  not  for  the  formation  of  a  national  government 
And  they  all  show  with  what  care  the  several  colonies  reserved- 
to  themselves  the  right  of  forming  their  own  governments,  and. 
regulating  their  internal  affairs. 

This  determination  to  retain  the  right  to  regulate  their  own- 
internal  affairs  will  be  found  in  all  their  subsequent  history. 

That  the  power  so  retained  and  reserved,  extended  to  th' 
regulations  of  foreign  commerce,  appears  not  only  from  the  fa 
that  the  exercise  of  that  very  power  by  the  several  States,  ' 

*  For  these  extracts  from  the  proceedings  of  the  several  colonies,  I 
indebted  to  the  kindness  of  Hon.  Richard  Frothingham,  of  Charlesto 
See  an  article  by  him  in  the  Boston  Post^  March  2d,  1854. 

2  It  is  possible  that  there  may  have  been  an  error  in  copj-ing  the  reaot 
of  this  colony,  and  that  the  language  was  similar  to  that  of  the  other 
niet  in  this  respect 
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one  of  the  principal  causes  which  led  to  the  formation  of  the 
Constitution,  hut  from  the  fact,  also,  that  North  Carolina,  refus- 
ing for  a  time  to  adopt  the  Constitution,  collected  duties  upon 
her  own  authority,  without  objection ;  which,  however,  she 
directed  to  be  paid  into  the  common  treasury. 

The  union  for  the  purposes^  of  the  common  defence,  and  for 
the  promotion  of  the  common  interest,  was  doubtless  in  the 
contemplation  of  all  at  the  time  of  the  Declaration  of  Inde- 
pendence, but  the  formal  Articles  of  confederation,  adopted 
afterwards,  show  how  jealously  the  several  States  guarded 
their  State,  independence,  and  their  State  rights. 

Some  persons  have  been  disposed  to  treat  the  Declaration  of 
Independence, — as  if  what  Mr.  Choate  aptly  termed  its  "  glitter- 
ing generalities,"  were  Constitutional  Law,  —  as  if  the  asser- 
tions contained  in  it,  ^^  that  all  men  are  created  equal ;  that 
they  are  endowed  by  their  Creator  with  certain  inalienable 
rights ;  that  among  these  are  life,  liberty,  and  the  pursuit  of 
happiness  "  ;  constituted,  of  themselves,  an  abolition  of  slavery, 
or  conferred  some  right  upon  the  General  Government  to  abol- 
ish it. 

But  to  this  the  answer  is  cogent :  'slavery  existed  in  all  the 
States  at  that  time ;  and  it  never  entered  into  the  heart  of  man, 
at  that  day,  to  conceive  that  these  assertions  affected  the  status 
of  the  slave. 

If  we  take  the  words  of  those  who  drew,  and  those  wha 
sanctioned  the  Declaration,  we  must  take  them  with  the  mean- 
ing which  they  attached  to  them. 

It  will  be  difficult  to  maintain,  as  a  precise  enunciation  of 
truth,  applicable  to  all  particular  cases,  the  assertion  that  all 
men  are  created  equal.  Whether  we  refer  to  mental  qualifica- 
tions, or  physical  endowments,  or  political  or  social  position,  or 
to  any  other  relation,  it  is  not  necessary,  in  order  to  controvert 
this  position,  in  its  application  to  the  particular  relations  of  man- 
kind, to  adopt  the  criticism  that  it  is  not  men,  but  children  who 
are  created. 

There  are  other  clauses  which,  if  they  can  be  maintained  at 
all,  are  expressive  of  general,  rather  than  particular,  truth. 

We  come  next  to  the  consideration  of  the  Articles  of  Con- 
federation, adopted  in  Congress,  November  15th,  1777,  but 
vrhich  were  not  ratified  by  all  the  States  until  1781. 
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The  first  article  is,  *^  The  stjie  of  this  Confedenusy  fiuH  \m 
the  United  States  of  America."  The  second  is,  *^  Each  Stili 
retains  its  sovereignty,  freedom,  and  independence,  and  ererj 
power,  jurisdiction,  and  right,  which  is  not  by  this  CanfisdaRi- 
tion  expressly  delegated  to  the  United  States  in  Congress  assem- 
bled." ^ 

By  the  third  article  the  States  severally  .entered  into  a  firm 
league  of  friendship  with  each  other,  for  their  common  defimce, 
and  security  of  their  liberties,  &c. 

It  was  in  form  and  purpose  essentially  a  compact.  The 
Confederation  acquired  nothing  by  the  success  of  the  war. 
It  achieved  no  independence  for  itself,  or  for  Congress.  It 
claimed  none  of  the  territory  wrested  from  Great  Britain.  Not 
an  acre  of  it  belonged  to  the  United  States,  in  Congress  assem- 
bled, upon  the  Declaration  of  Independence,  nor  tothe  Congress 
under  the  Confederation,  on  the  close  of  the  war ;  nor  until 
some  portion  of  it  was  ceded,  afterwards,  by  the  States  in  which 
it  was  situated.  Some  of  the  States  which  claimed  large  tracts 
of  vacant  land,  as  contained  withia  their  boundaries,  made 
cessions,  after  the  war,  for  the  purpose  of  paying  the  debts 
contracted  in  the  commdh  cause,  and  perhaps  in  anticipation 
of  the  institution  of  a  more  formal  government.  That  was 
the  case  wjth  the  cession  of  the  territory  northwest  of  the 
Ohio  by  Virginia,  and  the  cession  of  their  claims  to  it  by  other 
States.  Other  cessions  followed.  The  States  ceding  made 
their  own  conditions,  as  ftilly  as  if  they  had  been  foreign  gov- 
ernments. 

We  may  see  here  the  utter  folly  of  the  position,  that  a  State 
attempting  to  secede,  thereby  becomes /e/o  de  «e,  and  a  territory 
of  the  United  States.  Suppose  Massachusetts  had  withdrawn 
fi'om  the  Confederation,  into  what  condition  would  she  have 
fallen  territorially  ?  This  is  a  fair  test ;  for  none  of  the  Statei 
ceded  themselves  or  their  territory,  or  conveyed  to  the  United 
States  any  right  to  their  territory  in  remainder,  by  the  adopdoo 
of  the  Constitution  of  the  United  States. 

We  cannot  &il  to  perceive  in  all  these  proceedings,  finoiii 
the  confederation  of  the  colonies  in  New  England,  in  1643,  to 
and  including  the  confederation  of  1778-81,  with  what  care  the 
Colonies  in  the  first  instance,  and  the  States  afterwards,  guarded 

1  See  Appendix,  Note  B. 
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their  separate  organi2sat]ons ;  and  how  jealously  they  stipulated 
for  their  independence  and  sovereign  authority,  in  all  matters 
which  they  did  not  expressly  yield  by  the  acts  of  confederation, 
and  by  their  joint  action. 

This  separate  independent  organization  is  inherent  in  the 
very  existence  of  the  Republic,  and  must  continue  to  be  so,  if 
the  Republic  is  to  be  maintained. 

Very  recently  I  heard  a  gentleman  express  the  hope  that  the 
present  controversy  would  soon  be  settled,  and  settled  in  such 
a  manner  that  ^^  we  should  never  hear  anything  more  of  State 
rights."  • 

This  could-  only  be  by  the  extinction  of  State  rights ;  and 
that  would  result,  at  no  very  distant  day,  in  the  extinction  of 
a  republican  government  here.  Let  no  one  hope  that  a  great 
c^itralized  government,  extending  from  the  Bay  of  Fundy  to 
the  Gulf  of  Mexico,  and  from  the  Atlantic  to  the  Pacific,  wield* 
ing  all  the  power,  and  possessing  all  the  patronage,  which  must 
of  necessity  result  from  the  destruction  of  State  rights,  could 
remain,  for  any  length  of  time,  a  Republican  government. 

State  rights  have  been  pressed  out  of  their  proper  sphere, 
and  into  antagonism  with  the  Constitution,  first  by  the  Virginia 
and  Kentucky  resolutions  of  1798  and  1799,  and  subsequently 
by  the  mad  action  of  Southern  conspirators ;  but  their  preservap- 
tion,  in  their  legitimate  sphere,  is  essentially  necessary  to  the 
safety  of  our  Republican  institutions. 

In  the  Constitution  we  have  an  instrument  of  a  different 
character  from  the  Articles  of  Confederation  which  preceded  it. 

It  has  none  of  the  distinctive  features  of  a  league  or  compact. 
In  its  whole  phraseology  and  general  character,  it  resembles 
the  State  constitutions,  which  are  admitted  on  all  hands  to  be 
the  frindamental  laws  of  the  several  States.  That  it  is  limited, 
in  its  operation,  to  certain  purposes,  does  not  affect  its  nature 
or  character  in  this  respect.  It  has  its  legislative,  executive, 
and  judicial  (but  not  despotic)  departments,  and  its  means  of 
existence,  self-sustaining,  without  the  aid  of  the  States,  except 
in  the  election  of  senators,  and  as  the  people  of  the  States  send 
representatives  to  Congress.  It  has  provisions  regarding  the 
punishment  of  treason,  —  treason  against  the  United  States,  — 
and  of  course  there  is  an  allegiance  due  to  the  government 
which  it  constitutes,  otherwise  there  could  be  no  treason.    And 
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that  might  well  settle  its  character.  Treason  against  a  com- 
pact, where  there  was  no  allegiance,  was  never  jet  heard  of. 

No  body  of  men,  whether  in  an  organization  called  a  State, 
or  otherwise,  can  at  their  pleasure  secede  from  their  allegiance, 
except  by  revolution,  or  by  a  removal  without  the  jurisdiction 
of  the  government  to  which  the  allegiance  is  due.  But  I  am 
not  to  discuss  that  now. 

This  instrument  bbrely  escaped  rejection.  Supported  as  it 
was  by  the  weight  of  character  of  those  who  formed  and  re- 
commended it,  by  many  of  the  ablest  pens  in  the  country,  and 
especially  by  the  most  able  writers  of  the  FIderalist,  it  was 
adopted  by  very  small  majorities,  in  several  of  the  conventions; 
and  its  rejection  in  them  would  have  caused  its  rejection  in 
others. 

Some  of  the  principal  objections  were  that  it  contained  no 
Bill  or  Declaration  of  Rights,  such  as  were  found  in  some  of 
the  State  constitutions ;  and  that  it  might  therefore  be  made 
subversive  of  the  liberties  of  the  people ;  that  there  was  in  it 
no  recognition  of  the  rights  of  the  States  ;  and  that  it  limited, 
or  might  be  construed  to  limit,  to  too  great  an  extent,  the 
powers  possessed  by  the  States. 

The  nature  of  the  objections  may  be  seen  in  the  amendments 
which  were  proposed  to  it,  by  the  conventions,  several  of  which 
were  adopted  immediately  after  the  Constitution  went  into  oper- 
ation. Without  an  assurance  that  some  of  these  amendments, 
deemed  most  essential,  would  be  adopted,  its  rejection  would 
have  been  certain.  The  great  question  was  whether  it  should 
be  adopted  in  the  faith  that  it  would  be  amended  in  these  par- 
ticulars, or  whether  it  should  be  rejected,  and  a  new  one  formed, 
more  satisfactory ;  and  the  rejection  it  was  feared  would  seri- 
ously endanger  the  attempt  to  form  such  a  government. 

Prominent  among  these  amendments  you  find  provisions  for 
the  security  of  freedom  of  speech,  and  of  the  press ;  asserting 
the  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  from  unreasonable  searches  and  seizures; 
against  the  issue  of  warrants,  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation ;  and  that  no  person  should  be 
deprived  of  life,  liberty,  or  property,  but  by  due  process  of  law. 
Also  an  article  that  the  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States,  respectively,  or  to  the  people. 


BEYOLUnON  AND  BEOONSTBUCTION.  23 

• 

Several  of  the  States  formed  their  constitutions  daring  the 
war.  In  the  Bill  of  Rights,  prefixed  to  that  of  Virginia  a  few 
days  before  the  Declaration  of  Independence,  there  is  a  declara- 
tion against  the  suspending  of  laws  by  any  authority,  without 
the  consent  of  the  representatives.  Another,  that  general  war- 
rants to  seize  any  persons  not  named,  or  whose  ofience  is  not 
particularly  described  and  supported  by  evidence,  are  grievous 
and  oppressive,  and  ought  not  to  be  granted.  Another,  that  the 
fireedom  of  the  press  is  one  of  the  great  bulwarks  of  liberty,  and 
can  never  be  restrained  but  by  despotic  governments. 

The  Declaration  of  Rights  adopted  by  North  Carolina,  and 
made  part  of  her  constitution  in  December  of  the  same  year, 
has  similar  declarations  respecting  the  suspension  of  laws  and 
the  freedom  of  the  press,  and  some  provisions  still  more  explicit 
in  relation  to  personal  liberty. 

The  constitution  of  Massachusetts,  adopted  in  1780,  declares 
that  each  individual  of  the  society  has  a  right  to  be  protected  by 
it  in  the  enjoyment  of  his  life,  liberty,  and  property,  according 
to  the  standing  laws ;  that  no  person  shall  be  held  to  answer 
for  any  crime  or  ofience  until  the  same  is  fully  and  plainly,  sub- 
stantially and  formally,  described  to  him ;  that  no  person  shall 
be  arrested,  imprisoned,  or  despoiled,  or  deprived  of  his  prop- 
erty, immunities,  or  privileges,  put  out  of  the  protection  of  the 
law,  exiled,  or  deprived  of  his  life,  liberty,  or  estate,  but  by  the 
judgment  of  his  peers,  or  by  the  law  of  the  land ;  that  every 
person  has  a  right  to  be  secure  fi*om  all  unreasonable  searches 
or  seizures  of  his  person,  his  house,  his  papers,  and  all  his  pos- 
sessions ;  that  the  liberty  of  the  press  is  essential  to  security  of 
fireedom  in  a  State ;  that  the  military  power  shall  always  be 
held  in  exact  subordination .  to  the  civil  authority,  and  be  gov- 
erned by  it. 

These  constitutions  were  made  in  time  of  war,  and  went  into 
immediate  operation.  They  were  of  course  intended  for  a  time 
of  war.  It  is  in  war  that  the  security  of  such  provisions  is  most 
important  to  the  safety  of  the  citizen. 

Provisions  substantially  similar,  found  in  the  amendments 
to  the  Constitution  of  the  United  States,  have  there,  it  must  be 
concluded,  a  significance  and  operation,  so  far  as  the  United 
States  are  concerned,  like  the  provisions  in  the  State  constita- 
tioiia  firom  which  they  were  derived. 
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One  of  the  arguments  in  favor  of  the  constitutional  power  to 
disregard  the  limitations  of  the  Constitution,  is  expressed  in  the 
assertion,  that  there  must  of  necessity  be  a  constitutional  power 
in  the  government  sufficient  for  its  own  preservation,  and.  that 
it  may  do  whatever  is  necessary  for  that  object.  The  podtka 
is,  logically,  untenable.  There  is  no  such  controlling  necessity. 
A  government  may  be  so  constituted  that  it  has  not  sufficioit 
power  for  that  purpose.  The  Confederation,  under  the  Arti- 
cles, was  a  government  with  powers  and  duties,  and  possessed 
a  governmental  character.  But  it  was  without  the  necessaij 
powers  for  its  own  preservation  if  it  had  been  assailed.  It  wis 
dependent  upon  the  will  of  the  States  in  many  particulars. 

I  am  not  one  of  those,  however,  who  admit,  even  for  a 
moment,  that  the  Government  of  the  United  States  has  not 
sufficient  constitutional  power  for  that  purpose.  I  maintaiOf 
strenuously,  that  it  has  ample  power,  in  the  ordinary  exercise 
of  its  functions,  without  the  invocation  of  arbitrary  or  despotic 
power  for  the  purpose. 

Another  argument  introduces,  in  express  terms,  a  despotic 
power  into  the  Constitution. 

The  constitutional  powers  have  usually  been  divided  into  the 
legislative,  executive,  and  judicial,  and  those  powers  are,  in  some 
shape,  inherent  in  a  complete  government. 

But  we  have  a  new  expositor  of  constitutional  law,  \i'ith  a 
different  division  of  the  powers  of  a  Republican  government 

A  general  officer  whose  law  and  whose  laurels  seem  to  be 
alike  deficient,  in  a  recent  speech  in  a  neighboring  city,  argued 
"that  our  Government  combined  several  elements  of  power,— 
the  judicial,  democratic,  and  despotic." 

Here  are  two  new  constitutional  powers.  No  doubt  there  is 
a  democratic  element  in  a  republican  government,  but  one 
would  suppose  that  a  democratic  power,  and  a  despotic  power, 
in  a  republican  government,  must  be  antagonistic,  and  that  tbers 
could  be  no  peace  until  one  had  subjugated  the  other. 

I  confess  that  I  am  at  a  loss  to  understand  what  is  meant  hj 
a  democratic  power,  in  such  a  connection,  unless  it  is  intended 
to  assert  that  anything  may  be  done  under  the  ConstitutioDi 
which  is  supposed,  for  the  time  being,  to  represent  the  popnltf 
wiU. 

A  despotic  power  is  much  more  intelligible.     But  I  think  ^ 
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18  one  of  the  modem  discoveries  in  the  science  of  government, 
which  places  it  by  the  side  of  the  jadicial  in  the  republican  gov- 
ernment which  exists  nnder  our  Constitution. 

That  I  may  not  be  supposed  to  have  made  a  mistake,  I 
quote  from  a  report  of  the  speech  in  a  newspaper  friendly  to 
the  speaker,  in  which  it  is  said :  — 

^  He  then  replied  to  the  assertion  that  the  President  was  despotic, 
and  argued  that  our  government  combined  several  elements  of  power, 
—  the  judicial,  democratic,  and  despotic  The  perfection  of  our  gov- 
ernment, and  where  it  materially  differs  from  other  governments,  is, 
that  it  has  all  these  elements  of  power,  and  presents  at  one  time  one 
feature,  and  at  another  time  another  feature.  You  know  perfectly 
well,"  said  the  General,  ^  that  in  the  constitution  and  character  of  an 
individual,  to  make  a  perfect  man,  he  should  possess  both  good  quali- 
ties and  bad  qualities.  Not  that  the  good  shall  be  exercised  for  a  bad 
purpose,  but  that  they  shall  be  so  moulded  and  governed  as  to  allow 
him  to  act  with  great  power.  Without  these  qualities  he  may  have 
good  intentions  and  no  power;  with  too  much  bad  quality,  he  may 
have  great  power  and  no  good  intention.  *  It  is  the  balancing  of  these 
qualities  that  makes  a  perfect  and  good  man.  Our  government,  under 
the  wisdom  of  our  fathers,  was  shaped  exactly  upon  the  model  of  a 
great  and  good  man.  They  have  invested  our  government  with  all 
the  qualities  that  exist  in  other  governments,  so  that  from  whatever 
point  it  may  be  assailed,  it  will  have  the  requisite  means  and  power  to 
meet  the  emergencies  of  the  crisis.^ 

Is  it  intended  to  be  asserted  that  under  our  Constitution,  at 
one  time,  the  feature  of  the  judicial  element  may  be  presented, 
and  a  case  allowed  to  take  its. regular  course  in  the  judicial 
tribunals ;  that  at  another  time  the  democratic  feature  may  be 
presented,  and  the  administration  determine  according  to  what 
it  believes  to  be  the  popular  sentiment  of  the  day,  without  re- 
gardl  to  the  judicial  power ;  and  at  another,  the  administration 
may  put  its  despotic  face  upon  the  matter  and  take  its  own 
course,  irrespective  of  the  judiciary  or  public  opinion,  and  with- 
out responsibility  ?  If  it  does  not  mean  this,  the  question  is, 
what  does  it  mean  ? 

This  speech  is  significant,  as  it  comes  clothed  with  a  sem- 
blance of  authority. 

1  Report  of  the  Speech  of  General  Banks  in  FatieuU  Hall  1 1 1  ^^  Boston 
DaSy  Advertiaer, 

8 


26  SEYOLUnON  AND  RECONSTBUOTION. 

The  despotic  element  of  power  is  intelligible  enongh,  but  to 
what  conclusions  will  it  lead  us  ? 

'<In  the  constitution  and  character  of  an  individualy"  said  the 
speaker,  by  waj  of  illustration,  ^  in  order  to  make  a  perfect  man,  he 
should  possess  both  good  qualities  and  bad  qualities."  ....  ^  It  is  the 
balancing  of  these  qualities,"  he  adds,  ^  that  makes  a  perfect  and  a  good 
man.  Our  govemmeDt,  under  the  wisdom  of  our  fathers,  was  shaped 
exactly  upon  the  model  of  a  great  and  good  man." 

Now,  as  we  are  not  told  how  much  of  the  devil  a  man  must 
have  in  his  composition  in  order  to  be  ^^  a  perfect  and  a  good 
man/'  we  are  left  in  doubt  how  much  of  the  despotic  element 
of  power  it  takes  to  make  up  a  good  and  perfect  republican 
government. 

But  in  the  report  we  are  favored  with  a  little  insight  into  the 
practical  application  of  this  despotic  power,  and  have  also  infor- 
mation how  this  new  doctrine  was  received  by  his  auditory. 
The  speaker  said :  — 

'^  We  are  surrounded  by  the  public  enemy ;  he  is  here  in  the  city 
of  Boston,  and  in  New  York,  as  well  as  in  the  twelve  or  fourteen  in- 
surrectionary States.  [Applause.]  What  power  is  required,  under 
the  Constitution  of  the  United  States,  to  meet  this  enemy  here  sM 
elsewhere  ?  [Applause.]  It  is  the  despotic  power,  [cries  of  Good,] 
that  the  enemy  in  arms  should  be  destroyed,  and  the  enemy  in  our 
midst  shall  be  deprived  of  all  power  to  circumvent  or  betray  the  coun- 
try or  its  people.     [Tremendous  cheering.]  " 

The  speaker  then  proceeded  to  justify  arrests  under  this  des- 
potic power,  —  arrest  without  warrant,  of  course,  —  arrest  at 
the  pleasure  of  persons  in  power ;  which,  on  the  order  of  some 
oflBcial,  consigns  the  victim  to  the  dungeon,  without  access  of 
friends,  without  knowledge  of  what  he  is  accused,*  without  an 
opportunity  to  be  heard,  with  no  trial,  and  no  means  of  libera- 
tion. 

He  says  of  this  theory  of  arrest :  — 

''It  is  purely  American,  taking  its  character  from  the  good  and 
,   generous  heart  of  the  American  people.     It  had  its  origin*  in  the  Con- 
stitution.    It  is  a  power  of  arrest  that  deprives  men  of  the  liberty  or 
the  privilege  to  do  public  harm.    That  is  all." 

Yes,  that  is  all,  except  that  the  questions  who  shall  be  selected 
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as  the  Tictim  who  is  to  be  restrained  from  the  liberty  to  do 
public  harm,  and  how  long  he  shall  be  restrained,  are  at  the 
despotic  will  and  pleasure  of  an  irresponsible  individual,  quite 
as  likely  to  be  exerted  to  gratify  some  private  grudge  as  for  the 
promotion  of  the  public  good. 

The  speaker  was  right  when  he  said  that  this  theory  of  arrest 
is  not  even  English,  for  in  Great  Britain  no  such  constitutional 
right,  to  make  arbitrary  arrests  without  responsibility,  is  admit- 
ted even  for  a  moment.  The  ministers  who  order  an  arrest  are 
responsible  to  parliament,  to  show  sufficient  reasons  for  it,  and 
are  exposed  to  prosecution  for  it,  unless  they  obtain  an  act  of 
indemnity.^ 

One  of  the  earliest  of  the  attempts  to  sustain  this  theory  of 
despotic  power,  was  that  contained  in  a  pamphlet  entitled  ^*  The 
War  Powers  of  Congress  and  the  President,"  which  wasso  sat- 
isfactory to  the  ^^  powers  that  be,"  that  the  author  was  immedi- 
ately translated  to  the  War  Office. 

In  this  pamphlet  he  attempted  to  maintain  that  the  powers 
granted  to  Congress,  in  the  18th  clause  of  article  1st,  section  8th 
of  the  Constitution,  [powers  to  make  all  laws  which  shall  be 
necessary  and  proper  to  be  exercised  to  carry  into  effect  the 
powers  vested  by  the  Constitution  in  the  government  and  offi- 
cers of  the  United  States,]  were,  in  one  sense,  unlimited  and 
discretionary ;  that  they  were  more  than  imperial ;  that  it  was 
intended  by  the  framers  of  the  Constitution,  or  by  the  people 
who  adopted  it,  that  ^^  the  powers  to  provide  for  the  general  wel- 
&re  and  common  defence  should  be  unlimited"  ;  ^^that  the  law 
of  nations  is  above  the  Constitution  " ;  and  that  the  amendments 
to  the  Constitution,  which  declare  that  no  man  shall  be  deprived 
of  life,  liberty,  and  property  without  due  process  of  law ;  that 
unreasonable  searches  and  seizures  shall  not  be  made ;  freedom 


^  Mr.  Webster  in  his  magnificent  speech,  the  second  in  reply  to  Greneral 
Hayne,  said  of  American  Liberty :  **  It  will  stand,  in  the  end,  by  the  side  of 
that  cradle  in  which  its  infancy  was  rocked ;  it  will  stretch  forth  its  arm, 
with  whatever  of  vigor  it  may  still  retain,  over  the  friends  who  gather  round 
it;  and  it  will  fall  at  last,  if  fiill  it  must,  amidst  the  proudest  monuments  of 
itf  own  glory,  and  on  the  very  spot  of  its  origin." 

That  **  fall  **  would  at  least  seem  to  have  been  impending  when  General 
Banks,  in  Faneuil  Hall,  amid  '*  tremendous  cheering,"  advocated  despotic 
power  as  one  of  the  elements  of  constitutional  authority,  and  arbitrary  ar- 
TestB  as  a  legitimate  exercise  of  power  under  the  Constitation. 
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of  speech  and  of  the  press  shall  not  be  alnidged ;  and  lliat  Aa 
right  of  the  people  to  bear  arms  shall  not  be  infringed; — are 
not  applicable  to  a  state  of  war. 

He  mnst  have  no  very  sonnd  appreciation  of  the  nataie  of  oar 
Constitution,  or  no  very  high  opinion  of  the  inteUigenoe  of  his 
readers,  who  attempts  to  maintain  that  the  law  of  nationa  ii 
above  the  Constitution  in  its  application  to  the  internal  affiun 
of  the  United  States,  —  whether  those  affiura  relate  to  a  time  of 
civil  war,  or  to  one  of  profound  peace. 

And  he  must  have  something  more  than  a  reasonable  degres 
of  modest  assurance,  who  with  the  history  before  him  to  whick 
I  have  already  referred,  asserts  that  the  provisions  contained  in 
the  amendments  to  the  Constitution  for  the  security  of  personal 
liberty  were  not  made  for  time  of  war. 

With  the  addition  of  the  allegation,  substantially,  that  the 
President  may  do  anything  which  the  military  necessity  re- 
quires, and  that  he  is  the  sole  judge  when  the  military  necessi^ 
arises,  and  what  it  requires,  the  most  strenuous  advocate  of  dei* 
potic  power  would  desire  nothing  further  in  time  of  war,  —  nor, 
if  the  power  to  provide  for  the  general  welfare  and  common  de- 
fence is  unlimited,  and  discretionary,  and  more  than  impoiilf 
as  alleged  in  this  pamphlet,  could  despotism  need  any  power  be- 
yond it,  in  time  of  peace. 

If  the  liberties  of  the  people  are  not  utterly  destroyed,  upon 
such  doctrines,  it  will  be  because  the  ambition  of  the  incumbent 
of  the  presidential  chair  does  not  lead  him  to  desire  to  subvert 
those  liberties,  and  I  give  him  credit  that  he  does  not  desire 
it.  But  the  ultra  politicians  of  this  despotic  school  cast  their 
liberties,  and  those  of  the  rest  of  the  people,  at  his  feet,  if  he  wiD 
but  choose  to  trample  on  them. 

Having  examined  these  positions  somewhat  at  large  npoo 
another  occasion,^  I  propose  now  merely  to  refer  you  to  the 
brief  history  of  the  Government,  as  I  have  sketched  it,  for  their 
complete  and  emphatic  refutation. 

This  remarkable  pamphlet  has,  however,  been  lauded  bf 
great  and  little  periodicals,  received  the  commendation  of 
reverend  doctors  of  divinity  as  an  exhaustive  treatise  on  the 
constitutional  powers  of  the  President  and  Congress,  been  mol- 

*    1  »•  War  Powers  of  Congrea  and  of  the  President"    "  An  Addre*  bcfow 
the  National  Club  of  Salem,"  March  13,  1863. 
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tiplied  in  its  editions,  circulated  by  societies,  and  has  arrived 
at  last  to  the  dignity  of  stereotype  plates  and  pasteboard  covers. 

Even  the  fine  arts  have  been  invoked,  not  merely  to  sustain 
the  Proclamation  of  Emancipation,  but  to  give  immortality  to 
this  sophistical  argument  in  favor  of  despotism,  under  the  guise 
of  constitutional  law,  —  a  subject  which  its  author  did  not  under- 
stand. 

Very  recently,  I  ha^  seen  on  exhibition  a  picture  entitled, 
^^  President  Lincoln's  Emancipation  Proclamation  before  the 
Cabinet."  It  is  intended  to  represent  the  President  and  Cab- 
inet in  consultation  upon  the  subject,  and  the  proclamation 
lies  upon  the  table.  Prostrate  upon  the  floor  is  the  Constitu- 
tion of  the  United  States-;  and  near  by,  leaning  against  the  leg 
of  a  chair,  as  if  somewhat  exhausted  by  the  conflict  in  which 
it  had  achieved  a  victory  over  its  prostrate  victim,  is  Whiting's 
"  War  Powers  of  the  President,"  swelled  in  its  proportions  to 
a  thick  octavo  volume,  either  in  sheep  or  in  calf;  which,  does 
not  distinctly  appear,  but  the  presumption  is  in  favor  of  the 
latter. 

It  has  been  our  boast  that  our  liberties  are  defined  and 
secured  by  written  constitutions,  unchangeable  but  by  the  will 
of  the  people  expressed  in  some  mode  prescribed  by  them  in 
those  constitutions,  and  that  they  are  therefore  not  held  at  the 
pleasure  of  the  executive,  or  even  of  the  legislative  department. 
But  if  this  sophistical  text-book  of  ultraism  is  to  be  sustained  by 
fiftctitious  efibrts  to  give  it  currency  and  character,  and  Generals 
expounding  the  Constitution  are,  with  *^  tremendous  applause," 
to  assert  that  it  contains  the  element  of  despotic  power,  —  ^^  all 
the  qualities  that  exist  in  other  Governments,''  Russia  and 
Turkey  of  course  included,  —  God  save  the  people  from  the  des- 
potism which  is  impending  over  us. 

Another  of  the  revolutionary  theories,  attempted  to  be  justi- 
fied under  the  Constitution,  is  that  promulgated  in  certain  reso- 
lutions introduced  into  the  Senate  of  the  United  States  by  Mr. 
Sumner  in  1862,  the  first  of  which  is  — 

"  That  any  vote  of  secession  or  other  act  by  which  a  State  may 
undertake  to  put  an  end  to  the  supremacy  of  the  Constitution  within 
Its  territory,  is  inoperative  and  void  against  the  Constitution ;  and  when 
sustained  by  force,  it  becomes  a  practical  abdication  by  the  State  of  all 
lights  under  the  Constitution,  while  the  treason  which  it  involves  still 
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farther  works  an  instant  forftiturt  of  all  tbose  fonetioos  and  povm 
essential  to  the  continued  existence  of  the  State  as  a  body  polities  m 
that,  from  that  time  forward,  the  territory  falls  under  the  ezdaiive 
jarisdiction  of  Congress,  as  other  territory;  and  the  State,  bdii^ 
according  to  the  language  of  the  IsLWyfdo  de  se,  ceases  to  exist."* 

The  conclosion  in  another  resolation  was,  that,  — 

^the  termination  of  a  State,  under  the  Constitution,  necessarily  canwi 
the  termination  of  those  peculiar  local  institutions  which,  haTing  m 
origin  in  the  Constitution,  or  in  those  natural  rights  that  exist  inde- 
pendent of  the  Constitution,  are  upheld  by  the  sole  and  exdoafS 
authority  of  the  State." 

These  resolutions  have  the  negative  merit  of  not  maintaining 
doctrines  which  are  in  subversion  of  the  liberties  of  the  citiaoif 
of  the  free  States,  and  the  positive  demerit  of  being  at  varianee 
with  the  history  of  the  formation  of  the  States,  and  of  the  United 
States. 

As  I  have  discussed  them  briefly  heretofore,^  it  might  be 
snfHcient  at  this  time  to  refer  you  to  the  history  which  I  have 
sketched  of  the  organization  of  the  several  States,  and  the  adop- 
tion of  the  Constitution  of  the  United  States.  Bat  a  few  inci- 
dental remarks  may  well  find  a  place  here. 

It  is  important  to  discriminate  between  the  acticm  of  tk 
States,  and  of  the  individuals  inhabiting  those  States. 

It  is  said  that  South  Carolina  has  seceded ;  that  the  Sttte 
has  seceded.  This  is  very  well,  so  long  as  we  use  the  phraseol- 
ogy to  express,  briefly,  the  idea  that  a  convention,  elected  by  ft 
major  vote  of  people  in  the  several  voting  precincts  of  thit 
State,  has  adopted  what  is  called  ^^  an  ordinance  of  secession.'' 

If  it  was  within  the  scope  of  the  power  of  the  people  of  thsi 
State,  under  the  Constitution  and  Government  of  the  United 
States,  to  elect  persons  to  meet  in  convention,  and  pass  soci^ 
an  ordinance,  as  the  act  of  the  people  of  South  Carolina,  tb^ 
it  is  true,  in  a  legal  sense,  that  South  Carolina  has  seceded,  b^ 
cause  if  that  be  so,  the  ordinance  is  the  act  of  the  State^v  ^ 
of  the  political  organization  and  existence  called  South  Carol  i'^'^ 
But  in  such  case  it  will  be  the  lawful  act  of  South  Carol^-^ 
and  the  ordinance  becomes  a  valid  act  of  secession. 

For  on  the  other  hand  if  the  people  of  South  Carolina  hac^-  ^ 

1  *«  Constitutional  Law.^^  Aorfi^  American  Beview,  April  186i. 
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lawful  constitutional  right  to  elect  members  of  a  convention  for 
SQch  a  purpose,  and  to  confer  upon  them  power  to  pass  such  an 
ordinance,  tlien  the  members  not  being  legally  elected  by  the 
authority  of  the  State  for  that  purpose,  the  convention  did  not 
represent  the  State,  the  members  represented  only  those  who 
chose  them,  —  a  certain  portion  of  the  people  of  South  Carolina, 
greater  or  less,  who  could  not  confer  such  a  political  power,  — 
and  in  that  view  there  is  no  act  of  the  State,  no  ordinance 
by  the  State,  a^d  no  secession  of  the  State.  The  political 
existence  legally  known  as  the  State  of  South  Carolina  is  still, 
in  legal  contemplation,  in  the  Union,  disorganized  to  be  sure 
by  the  act  of  her  people  who  attempt  to  maintain  tliis  ordinance 
of  secession ;  but  the  State  is  not  in  fault,  for  the  reason  that 
the  offence  is  not  committed  by  the  State.  The  people  who 
concur  in  the  act  are  rebels  against  the  Goveniment  of  the 
United  States,  and  punishable  as  such,  none  the  less  because 
they  have  usurped  also  the  authority,  of  the  State. 

The  Constitution  and  the  laws  of  the  United  States,  especially 
Uie  provisions  in  relation  to  treason,  all  support  this  view  of  the 
case.  No  provision  is  made  for  the  punishment  of  the  offence 
of  a  State.  The  offence  is  by  the  individual,  and  the  punish- 
ment is  upon  him.  If  this  were  otherwise,  and  the  act  were 
that  of  the  State,  the  offence  would  be  that  of  the  State,  and 
the  State  ought  to  be  punished  for  treason. 

It  is  a  recognized  rule  of  international  law  that  the  individual 
18  not  responsible  for  an  act  of  hostility  which  he  does  by  the 
Gonimand  of  his  government ;  and  the  better  opinion  seems  to 
be  that  even  a  ratification  of  the  act  by  the  Government,  is 
equivalent  to  a  prior  command,  exonerating  the  individual, 
and  substituting  the  responsibility  of  the  Government.  The 
ateamer  Caroline  was  burnt  at  Niagara  Falls,  by  a  party  from 
Canada,  sent  by  order  of  Colonel  McNab,  and  one  or  more 
persons  were  killed.  The  British  Government  avowed  the  act. 
The  authorities  of  New  York  afterwards  insisted  upon  trying 
McLeod,  who  boasted  that  he  was  one  of  the  party,  for  murder, 
bat  the  administration  of  that  day  —  Mr.  Webster  being  Secre- 
tary of  State — denied  the  right  of  the  State  to  take  juris(]iction 
of  the  act  as  one  of  murder,  upon  the  ground  that  Great  Britain 
having  avowed  the  act,  she  alone  was  responsible,  and  that  the 
matter  was,  from  that  time  forth,  one  between  the  United  States 
and  Great  Britain. 
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On  the  same  principle,  if  South  Carolina  is  regarded  as  a 
State  which  may  hold  a  State  convention  and  pass  an  act  of 
secession,  which  thereby  becomes  the  act  of  the  State,  so  that 
the  military  array  within  her  borders  is  the  act  of  the  State, 
then  although  the  act  is  wrongftd,  that  does  not  make  it  any 
less  the  act  of  the  State ;  and  the  individnals  concerned  in  the 
act  itself,  and  more  eq>ecially  in  all  subsequent  acts  of  force 
following  it,  should  be  held  exempted  firom  any  liabilities  except 
such  as  result  from  war,  and  the  State  be  held  to  her  just  res- 
ponsibility. That  would  constitute  a  case  for  war  between  the 
United  States  and  the  State  of  South  Carolina  were  there  not 
insuperable  objections  to  such  a  warfiire,  arising  from  the  very 
Constitution  of  the  Government  of 'the  United  States.  To 
what  responsibility  can  the  United  States  hold  the  State  of 
South  Carolina,  as  a  State,  in  such  case  ?  —  not  to  indictmoit, 
trial,  and  confiscation.  It  must  be  the  responsibili^  of  war, 
waged  by  and  against  a  foreign  power,  and  the  result  then 
might  be  conquest. 

It  is  not  perhaps  material  to  the  question  raised  by  this 
Senatorial  resolutions  referred  to,  whether  the  acts  of  pretended 
secession  and  actual  war  are  regarded  as  the  acts  of  die  State, 
or  of  the  persons  who  adopt  and  commit  them ;  for  if  the  State 
itself  is  supposed  to  have  done  the  act,  and  it  be  one  of  wrong 
and  rebellion,  the  State  organization  still  exists,  —  exists  as  a 
State,  and  of  course  the  State  being  a  living  political  exist- 
ence, there  is  no  State  suicide,  and  no  lapse  into  a  territorial 
condition.  The  State,  instead  of  being  dead,  is  in  active  hos- 
tility. 

But  again,  if  we  assume,  for  the  sake  of  the  argument,  that 
this  illegal  and  wrongful  attempt  to  resume  its  original  position 
as  a.  State,  as  it  existed  on  the  Declaration  of  Independence, 
has  been,  somehow,  the  destruction  of  the  State,  (which  in 
defiance  of  such  an  idea  retains  all  the  organization  of  a  living 
acting  State,)  if  we  strike  out,  in  imagination,  all  the  semblance 
of  authority  in  a  State  because  it  has  forfeited  its  rights  as  a 
State,  and  we  thus  find  a  tract  of  land  inhabited  by  people, — 
call  it  a  territory  if  you  please,  —  that  territory  which  thus 
presents  itself  is  either  an  unorganized  territory,  the  people  of 
which  have  a  right  to  begin  de  navoy  or  it  is  a  territorial  depend- 
ence, not  of  the  United  States,  but  it  would  seem  of  Great 
Britain  herself;  it  might  be  of  the  old  Confederation  if  that 
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was  in  existence.  By  the  treaty  of  peace,  Great  Britain  ceded 
her  claim  to  the  territory  between  the  Atlantic  and  the 
Mississippi.  Bat  who  was  the  other  party  to  the  cession.  Not 
the  United  States  of  America,  at  present  existing  under  the 
Constitution,  for  no  such  Government  or  nation  then  existed. 
It  was  to  the  United  States  of  America,  consisting  of  several 
States,  represented  by  such  authority  as  existed  under  the  Con* 
federation  ;  that  is,  a  cession  of  her  claims  to  the  several  States 
themselves.  The  States  did  not  cede  themselves  to  the  United 
States  by  the  adoption  of  the  Constitution.  If,  then.  South 
Carolina  should  lapse  into  an  unorganized  territorial  condition, 
as  that  territory  has  never  been  ceded  to  the  United  States,  how 
is  the  Government  of  the  United  States  to  make  title  to  it, 
as  a  territorial  dependency.  Perhaps  a  better  title  might  exist 
to  the  territory  comprised  in  the  State  of  Mississippi,  if  that 
State  should  cease  to  exist  as  a  State. 

It  may  be  said  that  this  is  a  technical  legal  argument.  But 
no  other  argument  can  avail  to  determine  the  legal  status  of  the 
States.  The  theory  of  State  suicide  assumes  to  be  a  technical 
legal  argument  also.  The  difference  between  the  two  is,  that 
the  argument  above  presented  leads  us  to  logical  results,  and 
the  State  suicide  theory  to  an  entire  confusion  of  legal  principles 
and  consequences. 

There  is  another  argument,  which  produces  the  death  of 
the  States  attempting  to  secede,  not  by  State  suicide,  but  by 
conquest ;  by  force  of  the  arms  of  the  United  States,  on  the 
successful  termination  of  the  war,  in  the  same  manner  that  a 
conquest  may  be  made  of  foreign  territory.  • 

The  number  of  the  *'  Law  Reporter"  for  August  1864,  contains 
an  elaborate  article  entitled,  *'  The  Legal  Status  of  the  Rebel 
States  before  and  after  their  Conquest,"  attempting  to  maintain 
that  a  civil  war  exists  in  the  United  States,  which  gives  to  the 
parties  to  it  all  the  rights  which  exist  in  the  case  of  a  foreign 
war ;  that  one  of  these  is  a  right  of  conquest,  that  the  United 
States  may  therefore  conquer  the  seceding  States,  and  treat  the 
territory  embraced  in  them  as  a  conquered  country. 

It  may  be  true,  that  after  a  rebellion,  which  has  assumed  such 
proportions  as  to  be  aptly  denominated  a  civil  war^  and  after  the 
rebels  have  been  recognized  by  other  nations  as  belligerents, 
the  parties  to  that  war  have,  so  far  as  other  nations  are  cof^ 
eemed,  the  same  rights  against  each  other  as  if  the  war  was  a 
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foreign  war.  As  to  them,  after  snch  acknowledgment  of  bellig- 
erency, it  is  so.  They  assume  that  each  party  had  an  eqnal 
right  to  prosecute  the  war ;  they  profess  to  stand  neutral  be- 
tween the  two,  as  equals,  and  of  course  do  not  regard  the  rebels 
as  traitors,  or  their  privateers  as  pirates ;  they  admit  the  ves- 
sels of  each  into  their  ports ;  they  treat  the  territory  occupied 
by  the  rebels  as  if  it  was  the  territory  of  the  rebels,  and  claim 
to  enter  the  ports  there  as  if  those  ports  really  belonged  to  the 
rebels  who  are  in  possession  of  them. 

As  to  such  other  nations,  therefore,  it  may  be  said,  that  the 
suppression  of  the  rebellion,  and  the  occupation  of  the  territory, 
by  the  government  assailed,  would  be  conquest,  for  such  sup- 
pression and  occupation  would  carry  with  them  all  the  rights  of 
conquest,  8o  far  as  such  other  nations  were  concerned.  They  would 
be  obliged  to  respect  the  change,  and  treat  the  ports  and  territory 
as  having  passed  into  the  possession  and  government  of  the  pre- 
vailing  party.  -The  case  wonld  be  the  same  if  the  rebels,  in 
the  course  of  the  war,  should  conquer  and  wrest  from  the  nation 
assailed,  a  part  of  the  territory  which,  in  the  beginning  of  the 
war,  was  in  its  undisputed  possession. 

All  this  from  the  operation  of  the  law  of  nations ;  and  we  see, 
therefore,  why,  in  the  discussions  found  in  treatises  upon  the 
law  of  nations,  respecting  the  nature  and  character  of  a  civil 
war,  and  in  regard  to  the  relation  of  other  nations  to  such  war, 
(for  in  no  other  relation  is  the  law  of  nations  applicable  to  such 
war,)  it  may  well  be  said,  that  each  party  to  a  civil  war  has  the 
same  rights  as  if  the  war  was  a  foreign  war.  It  is  a  foreign  war 
as  to  th^se  affected  by  it  in  such  relations. 

But  all  this  has  nothing  to  do  with  the  rebellion,  and  to  a 
civil  war  arising  out  of  it,  as  between  the  parties  to  it  in  their 
domestic  relations^  if  that  term  may  be  admissible  to  describe 
the  relations  of  the  parties.  As  between  the  parties  to  that  war, 
the  rebellion,  in  the  outset,  is  insurrection,  —  treason.  As  be- 
tween them  it  never  for  a  moment  changes  its  legal  character 
during  its  continuance,  although  the  success  of  the  rebels  may 
result  in  revolution.  It  is  treason  throughout  all  its  stages.  It 
is  not  treason  in  theory  only.  It  is  treason  in  fact.  There  is 
no  time  when  the  acts  of  force  on  the  part  of  the  rebels  become 
lawful  war,  or  when  they  become,  as  this  writer  seems  to  con- 
tend, justly  excusable  during  the  continuance  of  the  war,  and 
punishable  afterwards. 
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The  war  may  become  of  snch'  magnitude,  and  the  opposing 
forces  be  so  nearly  equal,  that  victory  may  be  suspended  in  the 
balance,  and  the  scales  may  incline,  first  to  the  one  side,  and 
then  to  the  other.  And  thus  it  may  become  no  longer  expedi- 
ent for  the  nation  assailed  to  treat  those  engaged  in  the  conflict 
as  traitors,  because  their  punishment  as  traitors  would  provoke 
retaliation.  And  wholesale  executions  for  treason,  under  such 
circumstances,  might  well  shock  the  moral  sense  of  the  civilized 
world.  But  that  neither  gives  the  rebellion  nor  the  rebels  legal 
rights  arising  out  of  the  war  against  the  constituted  government 
which  they  have  assailed.  It  does  not  change  the  legal  stattis 
a£  the  portion  of  the  country  possessed  by  the  rebels,  nor  in  any 
way  sever  it  from  the  government  to  which  it  belonged  before 
the  war,  or  chans^e  its  legal  relations  to  that  government,  so  far 
as  the  immediate  parties  S  the  war  are  concerned. 

If  the  rebels  form  a  government,  or  usurp  the  authority  of  the 
existing  government,  that  does  not  constitute  a* lawful  govern- 
ment as  against  the  government  assailed,  except  in  the  event  of 
their  success. 

Their  organization  may  constitute  a  government  de  facto^ 
coming  into  existence  by  usurpation,  but  through  color  of  elec- 
tion, and  the  proceedings  of  that  government,  in  relation  to  all 
matters  not  directly  of  a  rebellious  character,  may  be  held  after- 
wards to  have  validity  for  State  purposes,  as  the  acts  of  a  gov- 
ernment de  facto. 

But  a  government  which  is  such  de  facto  only,  and  not  de 
jure^  coming  into  existence  merely  by  color,  and  not  by  right, 
18  a  wrongful  government.  Its  proceedings,  so  far  as  they  affect 
private  rights  and  third  persons,  may  perhaps  be  permitted  to 
stand,  for  the  prevention  of  confusion  and  mischief.  Those  who 
act  under  its  orders,  in  all  matters  in  which  the  lawful  State 
government  might  have  given  similar  orders,  may  be  excused. 
It  may  well  be  held,  therefore,  that  it  is  not  treason  against  a 
State  to  obey  the  orders  of  the  government  de  facto  when  the 
powers  of  the  State  are  usurped. 

But  the  orders  of  a  <2e  facto  State  government  cannot  be  ad- 
mitted to  have  an  operation,  by  way  of  justification  or  excuse, 
beyond  what  those  of  the  government  de  jure^  if  given  in  the 
same  case,  might  lawfully  have  had.  And  no  lawful  State  gov- 
ernment could  rightfully  have  ordered  acts  of  treason  against 
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the  United  States,  nor  in  any  way  have  fornished  a  justification 
or  etcnse  for  sach  acts  of  treason.  No  State  conld  giTe  ordora 
to  make  war  npon  the  Oeneral  Gt>vemment,  nor  to  resist  it  in 
the  exercise  of  its  proper  Amotions.  Still  less  conld  any  peraon 
justify  or  excuse  acts  of  treason  onder  the  orders  of  the  **  Con- 
federate States/'  upon  the  ground  that  the  Confederacy  was  a 
government  de  faeto. 

How  it  might  be  where  the  par^  could  show  that  he  acted 
upon  compulsion  and  was  not  a  voluntary  agent,  and  could  not, 
therefore,  be  held  to  have  had  a  criminal  mind  and  intent,  is  a 
different  question,  the  consideration  of  which  is  not  important 
to  this  discussion,  which  serves  to  show  that  the  governments 
de  faeto  of  the  States  could  not  do  or  authorise  any  acts  which 
could  result  in  a  conquest  of  the  States.  Clearly  the  lawful 
State  governments  could  not  do  so. 

It  is  true  also  that,  in  relation  to  captures  of  property  by  the 
naval  forces  of  «  government  assailed  by  a  formidable  insurrec- 
tion, a  civil  war  may  be  treated  as  if  it  were  a  foreign  war,  for 
the  purposes  of  determining  the  right  to  capture,  and  the  dispo- 
sition of  the  property'captured. 

Captures  are  for  the  most  part  made  upon  the  high  seas,  and 
the  law  of  nations  generally  regulates  the  rights  of  capture  there. 
The  capture  is  necessarily  made,  as  it  would  be  if  the  war  were 
foreign  instead  of  civil,  and  the  law  of  nations,  in  relation  to 
prize,  is  applied  for  the  adjudication  respecting  the  right  to 
capture  and  the  disposition  of  the  prize.  In  a  civil  war  there 
may  be  blockades  and  captures  for  carrying  contraband  goods. 

But  all  this  has  no  relation  whatever  to  the  nature  and  char- 
acter of  the  contest  generally,  as  it  is  prosecuted  between  the 
parties,  within  the  territory  of  the  government  assailed,  where 
the  character  of  the  contest  is  not  changed  from  that  of  insur- 
rection and  rebellion  by  such  blockades  and  captures. 

Let  us  not  be  deceived  by  the  misuse  or  confusion  of  words. 
If  all  the  text-writers  on  International  law  should  assert  that  a 
nation  may  make  a  conquest  of  a  part  of  its  own  territory,  — 
of  a  part  of  itself,  —  in  the  suppression  of  a  rebellion,  because 
the  conflict  which  ensued  upon  rebellion  was  a  civil  war,  and 
a  civil  war  gives  the  same  rights  as  a  foreign  war,  as  between 
the  parties  to  it,  they  would  only  stultify  themselves.  They 
make  no  such  assertion.  That  is  the  illogical  conclusion  of 
those  who  are  seeking  to  accomplish  a  purpose. 
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The  attempt  to  apply  the  kw  of  prize,  so  as  to  give  a  right 
of  conquest,  and  the  effects  of  conquest  as  a  result  of  that  law, 
is  as  ahsurd  as  it  would  be  to  apply  the  law  of  trover  to  the 
offence  of  treason. 

The  idea  that  because  the  rebels  organize  a  government  of 
their  own  (not  in  place  of,  nor  obtaining  possession  of  the  gov- 
ernment assailed),  they  can  excuse  their  acts  of  treason,  if 
done  in  compliance  with  the  orders  of  their  government  de 
fatiOy  because  the  contest  has  become  a  civil  war,  is  worthy  of 
a  place  alongside  of  the  idea  that  a  nation  may  make  a  con- 
quest of  a  part  of  itself. 

The  relations  which  I  have  shown  to  exist  between  the 
United  States  and  the  several  States  ;  and  between  the  people 
of  the  United  States,  as  an  entire  but  limited  government,  and 
the  people  of  each  State ;  preclude  the  idea  of  the  rebellion  of 
a  State,  as  such,  because  the  State,  as  such,  is  incorporated  into, 
and  forms  part  of  the  greater  territorial  government  constituting, 
the  United  States.  The  State,  it  is  true,  is  an  entire  entity — a 
distinct  political  existence  —  for  certain  purposes  and  objects, 
for  all  lawful  purposes  and  objects,  having  all  political  powers 
except  those  embraced  within,  and  held  by,  the  government  of 
the  United  States.  But  rebellion  is  not  one  of  the  purposes  and 
objects,  nor  one  of  the  political  powers,  of  a  State  in  the  Union. 
If  it  seek  secession  it  is  an  attempt  to  tear  the  State  from  its 
position  as  a  part  of  the  great  whole,  which  it  is  unlawful  for 
a  State  to  do,  and  there  can  therefore  be  no  action  recpgnized 
as  State  action  for  such  a  purpose. 

So  the  powers  granted  to  the  United  States  bind  the  State 
with  bands  ^*  stronger  than  hooks  of  steel "  to  its  place  as  part 
of  the  United  States.  It  is  within  a  State  that  the  United 
States  are  authorized  to  issue  and  serve  process,  hold  courts, 
enforce  judgments,  levy  taxes,  and  collect  revenue. 

It  is  there  also  that  the  United  States  have  duties  to  perform, 
—  the  duty  to  repel  invasions,  to  suppress  insurrections,  to  guar- 
antee a  republican  form  of  government,  to  provide  for  the 
necesdties  and  convenience  of  commerce. 

These  rights  and  duties  are  still  in  full  force,  notwithstand- 
ing all  the  votes  of  secession,  the  usurpation  of  the  State  au- 
thority by  the  rebels,  and  the  formation  of  a  Southern  Confed- 
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cracy,  and  notwitlistandJng  the  war  lias  suspended  tbe  active 
exercise  of  them. 

If  it  were  not  for  its  mischieTous  tendency,  it  would  be  the 
merest  nonsense  in  the  world  to  assert  that  the  United  States 
could  make  a  conquest  of  a  territory  where  it  possesses  such 
righte,  and  owes  such  duties ;  that  the  government  could  in 
that  way  not  only  dispense  with  its  rights,  and  abandon  its 
duties,  but  could  subvert  the  very  institutions  it  is  bound  to 
protect,  even  if  a  majority  of  the  people  have  unlawfully,  and 
outrageously,  if  you  please,  attempted  to  renounce  their  alle- 
gianre. 

If  it  is  conqaeat,  then  all  the  ioslitatioDa  of  the  State  maj 
be  changed.  If  it  ia  conqaeat,  there  ia  no  longer  any  constitu- 
tional dnty  to  protect  Uie  conqtiered  portion  of  the  coontry  from 
invasion  or  inanrrectioa,  ferthe  conqsest  may  be  abandoned  mt 
pleasure ;  and  there  u  no  longer  any  daty  to  hold  ctmris  nnder 
the  ConsUtntion,  or  to  proride  for  the  wants  of  commerce.        ' 

No  one  would  attempt  to  mainbun  that  a  State  conld,  by 
reaatm  of  an  inanrrection  in  one  of  its  conntjea,  make  war 
upon  the  connty  itsdf,'Coiiqaer  it,  and  obtun  by  forfie  a  right 
to  i^umge  its  lam,  -which  right  it  had  before  the  insmrection  ; 
Or  as  a  victor  to  dispose  of  its  entire  population,  whether  or  not 
participating  in  the  insurrection,  which  right  it  had  not  before, 
and  could  not  acquire  by  means  of  the  insurrection  itsel£ 
The  duty  which  the  State  owed  to  its  loyal  population,  to  its 
citizens  inhabiting  the  connty,  could  not  be  cast  off  in  that  man- 
ner.    Its  disloyal  members  it  conld  punish. 

This  undoubtedly  is  not  "  a  case  in  point,"  for  a  State  in 
the  Union  is  not  a  part  of  the  United  States,  in  the  same  sense' 
and  mode  that  a  county  is  part  of  a  State.  The  United  States 
cannot  make  all  the  laws  of  a  State  and  govern  it,  as  a  State 
may  do  respecting  a  county.  A  State  under  the  Constitution 
is,  to  the  extent  of  everything,  not  granted  directly  or  indi- 
rectly to  the  United  States,  or  prohibited  to  the  State,  an  inde- 
pendent commmiity. 

Still  the  State  is  part  of  the  United  States.  To  the  extent 
to  which  the  United  States  may  make  laws  affecting  the  State, 
and  its  people  as  citizens  of  tbe  State,  and  to  the  extent  to  which 
the  United  States  owe  duties  to  tbe  State,  or  to  the  people  of  the 
State,  as  such,  —  the  analogy  holds  good.     The  United  States 
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cannot  consistendj  with  the  Constitution,  acquire  a  greater 
right  to  make  laws  affecting  the  internal  affairs  of  the.  whole 
State,  hj  reason  of  the  treason  of  the  inhabitants,  however 
numerous  the  traitors.  The  General  Government  cannot  by 
reason  of  such  treason,  divest  itself  of  its  duties  to  the  State, 
or  to  the  citizens  of  the  State,  who  are  at  the  same  time  citizens 
of  the  United  States. 

Moreover  it  would  be  inconsistent  with  the  duties  which  the 
United  States  owe  to  the  other  States,  to  attempt  to  overcome 
and  make  a  conquest  of  a  State.  When  the  Constitution  was 
formed,  and  the  United  States  guaranteed  a  republican  form  of 
government  to  each  State,  it  assumed  a  duty  to  each  and  all  of 
the  States,  not  only  to  protect  the  existence  of  the  several  States, 
but  to  protect  their  existence  as  republican  States ;  and  when  a 
State  is  assailed,  the  duty  of  protecting  that  State,  and  guaran- 
teeing to  it  a  republican  form  of  government,  is  not  due  to  that 
State  alone,  but  to  each  and  every  one  of  the  other  States. 

Furthermore,  the  term  "  conquest,^^  in  its  application  to  war 
and  its  results,  implies  something  more  than  reduction  to  sub- 
mission. It  is  used  to  mean  more  in  the  discussion  respecting 
^^  the  legal  status  of  the  rebel  States  before  and  after  their  con- 
quest ; ''  for  reduction  to  submission,  to  wit,  the  suppression  of 
the  rebellion,  would  not  be  sufficient  to  accomplish  the  purpose. 
It  is  perceived  that  this  would  give  no  right  to  the  United 
States  to  abolish  slavery,  and  therefore  this  stretching  after 
something  further.  Conquest,  in  such  connection,  means  em- 
phatically acquisition  by  the  power  of  force,  and  it  gives  the 
right  to  dispose  of  the  conquered  territory  and  people  at  the 
pleasure  of  the  conquering  nation,  subject  only  to  the  requisi- 
tions of  humanity  and  the  rights  of  other  nations,  if  any  they 
may  have. 

It  is  utterly  preposterous  to  say  that  the  United  States  may, 
consistently  with  the  Constitution,  acquire  a  State  which  is  not 
foreign,  but  which  is  existing  in  the  Union,  or  that  it  can  ac- 
quire the  whole  territory  of  such  State.     Either  would  cause 

Uie  extinction  of  the  State,  as  one  of  the  United  States,  and, 

» 

to  that  extent,  a  dissolution  of  the  Union.  Such  acquisi- 
tion, hy  purchase^  would,  under  the  present  Constitution,  be 
revolution.  It  could  not  be  made  consistently  with  the  duty 
which  the  government  of  the  United  States  owes  to  the  whole 
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people  of  the  United  States,  to  all  the  other  States,  and,  it  may 
be  said,  to  the  State  itself,  which  having  duties  tu  jwrform  as  a 
member  of  the  Udioii,  has  no  power  to  sell  itself,  either  to  a  for- 
eign  goTentment  or  to  the  United  States.  Still  less  can  such 
acqnisition  be  made  by  war  and  conquest,  by  reason  of  the  same 
duties  on  the  part  of  the  United  States,  and  for  the  additional 
reason  that  it  is  in  violation  of  all  those  duties  to  make  war  upon 
aSute. 

No  act  of  a  majori^  of  the  peopleof  oneof  theUnitedStstes, 
bowerer  great  that  miyority,  and  whether  the  act  be  one  of  ne- 
gotiation and  trade,  or  one  of  rebellion,  can  enable  ^e  United 
States  to  acquire  the  State. 

Each  State  being  part  and  parcel  <of  the  United  States,  if  the 
Utter  conld  acquire,  by  conqaest,  a  part  of  itself,  it  might  con- 
qoer  itself  entirely,  by  instalments,  and  thus  having  swallowed 
itsdf^  piecemeal,  there  wonld  be  nothing  left  of  it.  That,  yoa 
will. admit,  wonld  be  revolation.  There  can  he  no  conqaest, 
nnless  we  admit  that  the  State  is  foreign.  That  admission 
makes  secession  valid,  and  wonld  show  that  we  had  no  right  to 
treat  as  treason  the  lawfid  act  l^  which,  in  that  view,  secesnon 
wonld  have  been  actnally  accomplished,  and  would  thus  prove 
that  the  war  which  has  been  waged  on  the  part  of  the  United 
States  was  unjnstiGable. 

The  doctrine  that  the  United  States  can  conquer  the  States, 
and  treat  them  aa  territories,  is  revolutionary.  If  we  mean  to 
have  revolution,  let  us  at  least  call  it  revolution,  and  not  adopt 
constructions  of  the  Constitution  which  render  it  no  better  than 
waste  paper,  so  &r  as  the  liberties  of  the  people  and  the  rights 
of  the  States  are  supposed  to  be  secured  by  it. 
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LECTURE  n. 

DBLEVISRBD  JAIOJART  24,  1866. 

Gkntlbmen  of  the  Law  School: 

I  propose  to  speak  to  jou  to-daj  of  certain  principles  of  con- 
stitutional law. 

For  a  few  years  past  the  time  has  not  been  fayorable  for  such 
discussions.  For  years  previous  to  the  late  war,  the  sectional 
ccmtroversies  which  culminated  in  that  war  gave  too  strong  an 
impress  to  the  minds  of  the  community  for  the  favorable  recep- 
tion of  legal  truths  ;  and  during  the  time  of  the  war  itself,  any 
one  whose  legal  opinions,  upon  questions  connected  with  it,  did 
not  come  up  to  the  full  measure  of  the  party  standard,  was  very 
sore,  if  not  denounced,  at  least  to  be  disbelieved.  Great  num- 
bers of  the  people  were  persuaded  that  the  Constitution  must 
justify  whatever  they  thought  the  urgency  of  the  case  required, 
and  woe  to  him  who  could  not  find,  in  some  provision  of  the 
Constitution,  that  construction  which  would  best  serve  the  de- 
mands of  the  occasion. 

The  old  maxim,  iwter  arma  silent  Uges^  expresses  but  half  a 
truth.  War  does  not  merely  silence  the  law.  It  perverts  it. 
It  does  not  merely  substitute  force  as  the  governing  power  for 
the  time  being,  but  it  makes  force  take  upon  itself  the  name  of 
law,  —  not  only  to  stand  in  its  place,  but  to  claim  to  be  law 
itself,  and  this  not  merely  where  martial  law  may  rightly  exists 
but  wherever  usurpation  extends  it 

Most  especially  has  this  been  true,  during  the  late  war,  as 
regards  Constitutional  Law.  There  has  not  been  anything 
that  it  was  supposed  it  might  be  desirable  to  do,  in  reference 
to  the  rebellion,  that  there  has  not  been  some  one  found  ready 
to  swear  that  the  Constitution  authorized  that  very  thing.  If 
it  was  the  declaration  of  martial  law  (which  places  all  persons 
under  military  rule  and  the  power  of  force,  when  in  legitimate 
operation),  over  the  whole  country,  —  over  places  where  there 
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bad  nerer  been  a  soldier  in  arms,  except  as  be  wiKitpd  and  kft 
forthwith  for  the  scene  of  ccmflict, — men  were  sore  ibat  Ae 
Constitation  authorized  it,  because  they  were  told  diat  il  was 
necessaiy  for  the  suppression  of  the  rebdfion.  1£  it  was  die 
suspension  of  the  Judnuu  earpui^  which  suspension  dqxiTes  all 
persons  arrested  of  the  right  to  have  an  inquirj  into  the 
why  they  are  imprisoned, — it  must  be  oonstitutianal  to 
it,  and  to  place  the  whole  community  at  die  mercy,  or  the  want 
of  mercy,  of  those  who  held  power  for  the  time  beii^  becaiMe 
the  reason  of  the  hour  demanded  tbe  suppression  of  the  lebd- 
lion ;  and  the  unreasoning  excitement  of  the  boar  acqnieaced 
in  any  and  every  measure  which  it  was  told  was  neoeasaiy  to 
the  accomplishment  of  that  objecL  If  it  was  tbe  suppressioD 
of  the  trial  by  jury,  and  the  substitution  of  court-martials  and 
military  commissions ;  — that  time-honored  institution^  secured 
by  our  remote  ancestors  in  the  great  charter,  and  reestablidied 
here  in  constitutions  and  bills  of  rights  and  statutes,  was  not 
only  surrendered  without  a  sigh,  but  men  desired  to  oflfer  it  uf 
a  sacrifice  to  erince  the  sincerity  of  thdr  patriotism. 

The  hour  was  goyemed  and  controlled  by  an  imaginsiy 
^^  military  necessity,"  and  whenever  the  party  leaders  desired 
that  anything  should  be  done,  there  was  at  once  a  militaiy 
necessity  to  do  it. 

It  was  within  tbe  limits  of  an  adjoining  State  that  an  am- 
bitious aspirant  for  congressional  honors  deemed  it  expedient, 
upon  the  occasion  of  his  nomination,  to  secure  fiivor  by  pledg- 
ing himself,  in  advance,  to  support  ^*  any  military  necessity  to 
which  the  administration  should  see  fit  to  resort " ;  which  was 
but  the  phrase  of  the  day  for  a  pledge  to  support  every  arbi- 
trary measure  which  those  who  were  in  power  should  adopt, — 
and  he  was  elected.  Patriotism  has  nothing  to  do  with  such  a 
declaration.     Party  subserviency  can  go  no  farther  than  this. 

Was  it  desired  to  exercise  a  power  nowhere  granted  in  the 
Constitution,  and  directly  at  variance  with  some  of  its  pro- 
visions, and  negatived  by  all  its  history,  instead  of  resorting 
to  the  right  of  revolution  for  its  exercise,  which  might  have 
been  sufficient  to  cover  the  case,  and  for  which  the  exigency 
might  have  been  considered  a  sufficient  warrant, — it  was  taand 
that  ^^  the  war  power "  not  only  swallowed  up  all  the  other 
powers,  and  all  the  guarantees  of  the  Constitution,  and  the 
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rights  of  the  States  and  of  the  people,  but  conferred  the  tin- 
limited  power  to  do  whatever  the  n^cessitj  of  the  case  required, 
—  the  necessity  of  the  case  of  coarse  requiring  whatever  those 
who  held  power  desired  to  do.  And  a  pamphlet,  which,  through 
**  the  war  power,"  placed  the  President  and  Congress  beyond 
all  the  restraints  of  the  Constitution,  and  argued  that  the  law  of 
nations  (uncertain  and  changing  as  that  law  is)  was  above  the 
written  Constitution  of  the  United  States,  not  merely  in  ref- 
erence to  our  intercourse  with  foreign  nations,  but  in  regard  to 
the  internal  affairs  of  the  country,  was  honored  with  stereotype 
editions,  circulated  by  societies,  and  held  by  grave  doctors  of 
divinity  writing  upon  constitutional  law,  to  be  an  ^^  exhaustive 
treatise  "  upon  that  subject. 

The  Constitution  of  the  United  States  was  formed,  as  you 
are  aware,  in  1787  ;  was  adopted  in  1788 ;  and  the  government 
under  it  was  fully  organized  in  1789. 

The  period  immediately  preceding  its  adoption  had  been  one 
of  great  solicitude  to  many  who  had  been  actively  engaged  in 
the  war  for  independence,  in  and  out  of  Congress ;  and  who 
were  aware  of  the  difficulty  of  conducting  the  intercourse  of 
the  new  States  with  foreign  nations,  under  the  limited  powers 
conferred  upon  Congress  by  the  Articles  of  confederation,  — 
and  the  still  greater  difficulty,  perhaps,  of  reconciling  the  con- 
flicting interests  of  the  different  States  in  relation  to  tlieir  trade 
and  commerce. 

The  common  feeling  of  patriotism,  arising  ont  of  antagonism 
to  the  rule  of  the  British  government,  which  had  bound  them 
together  during  the  war  of  the  Revolution  in  which  they  made 
a  common  cause,  was  &st  giving  way  to  the  selfish  spirit  nat- 
ural to  all  communities,  and  ^hich  made  each  State  desirous 
of  deriving  the  greatest  benefit  from  her  natural  or  acquired 
advantages.  And  the  discontent  of  those  States  which  found 
theillselves  burdened  with  debts  incurred  in  the  common  de- 
fence of  their  rights  and  liberties,  without  the  means  of  pay- 
ment from  public  lands,  and  withput  great  commercial  advan- 
tages out  of  which  to  create  the  means  of  payment,  must  have 
hfXfa  a  source  of  no  small  anxiety  to  any  one  who  reflected 
upon  the  probable  future  of  the  new  States. 

Jealousies  and  divisions,  regulations  and  counter-regulations, 
offences  and  retaliations,  wars,  and  conquests  and  oppressions, 
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were  very  clearly  foresbadowed,  unless  wise  comisek,  directed 
by  a  merciful  Providence,  sliould  avert  such  calamities. 

To  the  credit  of  New  York  and  Virginia,  let  it  be  said  that 
they  led  the  way  in  a  measure  for  relieinng  the  discontent  by 
cessions  of  their  claims  to  lands,  which  were  to  be  lield  for  the 
common  benefit,  not  however,  it  must  be  admitted,  until  grave 
complaints  had  been  made  by  New  Jersey,  Maryland,  and  other 
States,  respecting  the  injustice  which  would  be  done  if  the  un- 
settled lands,  which  had  belonged  to  the  Crown,  and  which  had 
been  wrested  from  Great  Britain  by  a  common  expenditure  of 
blood  and  treasure,  should  be  held  by  tlic  States  within  whose 
limfta  tber  lay,  according  to  their  charters.  But  this,  perh^ii, 
Bhonld  not  detract  from  the  credit  dpe  to  them  for  tbeir  reapec^ 
tire  ceasioDB.  Xo  nation'  or  commmiity  is  to  be  expected,  an- 
uked,  or  even  without  a  very  strong  pressure,  to  surrender  itt  9 
clums  to  territoty.  The  love  of  territory  may  be  said  to  ba 
a  nytiooal  weakdeu. 

The  discontent  respecting  territory  being  allayed  I^  these 
and  other  cessions  of  public  lands,  the  antag(»iism  of  commer- 
cial interests  still  remained,  and  with  this  subject  that  of  ii^ 
tercoarse  with  foreign  nations  was  intimately  connected.  Not- 
withstanding the  provisions  of  the  Articles  of  confederation,  by 
which  no  State,  without  the  consent  of  the  United  States, 
should  enter  into  any  confidence,  agreement,  alliance,  or  treaty, 
with  any  king,  prince,  or  State,  nor  into  any  treaty,  confedera- 
tion, or  alliance,  with  any  other  State,  without  such  consent, 
specifying  the  purposes  and  the  length  of  time  it  should  con- 
tinue, and  that  no  State  should  lay  any  imposts  or  duties  which 
might  interfere  with  any  stipulations  in  any  treaties  entered  into 
by  Congress,  it  most  have  been  evident  that  the  different  States 
might,  by  legislation,  attempt  to  attract  foreign  commerce  to 
their  own  ports,  and  also  to  exclude  other  States  from  the  ca^ 
oral  advantages  of  navigation  within  their  harbors  and  rivflts. 

The  difficulties  which  arose  between  New  York,  on  the  one 
hand,  and  New  Jersey  and  Cfinnecticot,  on  the  other,  at  a  mocb 
later  date,  in  regard  to  the  exclo«ve  navigation  of  the  waters  of 
the  former  by  boats  propelled  by  fire  and  steam,  —  which  were 
peaceably  settled  by  a  decision  of  the  Supreme  Court  under  the 
Constitution,  and  which  could  have  been  settied  in  no  other 
way,  except  by  the  submission  of  one  par^,  or  by  force  and 
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Tiolence,  — serve  as  an  emphatic  commentary  upon  the  wisdom 
of  those  who  saw  the  necessity,  for  certain  purposes,  of  some- 
thing more  than  the  Articles  of  confederation,  to  wit,  another 
government,  which  should,  in  its  sphere,  provide  for  the  welfare 
of  the  whole  country,  instead  of  leaving  that  welfare  to  depend 
on  the  selfish  interests  which  might  actuate  the  component  parts 
of  the  Confederation. 

The  difficulties  respecting  regulations  of  commerce,  and  a 
controversy  between  Virginia  and  Maryland,  concerning  the 
navigation  of  the  Potomac,  led  the  General  Assembly  of  Vir- 
ginia to  appoint  commissioners  to  meet  such  commissioners  as 
might  be  appointed  by  other  States,  ^^  to  take  into  consideration 
the  trade  of  the  United  States ;  to  examine  the  relative  situa- 
tion and  trade  of  the  said  States ;  to  consider  how  far  a  uni- 
form system  in  their  commercial  regulatipns  may  be  necessary 
to  their  common  interest  and  their  permanent  harmony ;  and  to 
report  to  the  several  States  such  an  act,  relative  to  this  great 
object,  as,  when  unanimously  ratified  by  them,  will  enable  the 
United  States,  in  Congress  assembled,  effectually  to  provide  for 
the  same. 

Commissioners  were  appointed  from  nine  States,  but  none 
attended  from  four  of  those  JStates. 

The  commissioners  who  assembled  recommended  endeavors 
to  procure  the  concurrence  of  the  States  in  the  appointment  of 
commissioners  to  ^^  devise  such  further  provisions  as  shall  appear 
to  them  necessary  to  render  the  Constitution  of  the  Federal  gov- 
ernment adequate  to  the  exigencies  of  the  Union  ;  and  to  report 
such  an  act  for  that  purpose  to  the  United  States  in  Congress, 
as,  when  agreed  to  by  them  and  afterwards  confirmed  by  the 
legislatures  of  every  State,  will  effectually  provide  for  the  same.** 

It  may  not  be  amiss  to  mark  here  that  these  proceedings,  as 
you  readily  perceive,  look  to  additions  or  amendments  to  the 
Articles  of  confederation,  and  not,  as  yet,  to  the  formation  of  a 
national  government ;  and  as  you  doubtless  are  aware,  also,  that 
the  evils  which  led  to  these  proceedings,  and  for  which  a  remedy 
was  sought,  related  to  commerce,  navigation,  and  intercourse 
with  foreign  nations,  and  had  no  reference  to  suffrage,  or  any 
matter  regarding  the  purely  internal  afikurs  of  the  States.  It 
was  not  for  the  regulation  of  any  such  matters  that  a  change  in 
the  existing  condition  of  things  was  proposed  or  desired.    It 
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was,  of  course,  the  less  probable  that  way  such  change  should 
ha^e  been  made* 

But  here  came  grave  difficnlties.  How  were  powerfol  States* 
or  even  small  States,  to  be  induced  to  give  np  their  natural  ad- 
vantages for  the  benefit  of  others  less  fiivored  ? 

*It  was  perhaps  bat  natural  that  Rhode  Island,  a  small  State* 
with  a  good  harbor,  easily  accessible,  and  which  would  hove 
but  the  smallest  representation  in  any  Congress,  should  prefer 
to  adopt  her  own  measures  to  secure  the  commerce  which  she 
desired,  and  for  that  reason  to  decline  to  become  a  party  to  a 
convention,  which,  in  adopting  regulations  of  commerce,  might 
not  leave  her  the  benefit  of  her  natural  advantages*  Undoubt- 
edly there  lay  behind  this  consideration  the  consciousness  that 
her  more  powerful  ndghbors,  Massachusetts  and  Connecticut* 
might,  if  lefl  at  liberty,  compel  her  to  comply  with  their  com- 
mercial regulations ;  but  so  long  as  the  Articles  of  confederation 
existed,  (and  they  provided  for  a  perpetual  league,)  no  State 
could  make  war  upon  another  State,  nor  could  the  Confedera- 
tion make  requirements  upon  a  State  to  give  up  any  of  her 
rights*  Any  attempt,  therefore,  to  compel  any  State  to  forego 
her  advantages,  and  conform  to  the  regulations  and  wishes  of 
any  other  State,  would  have  been,  as  matters  then  stood*  an 
unwarrantable  interference  with  the  rights  and  privileges  of 
such  State. 

In  tlie  convention  which  followed,  there  was  comparatively 
little  difiiculty  in  agreeing  upon  the  provisions  of  the  Consti- 
tution relating  to  commerce,  foreign  and  domestic,  and  those 
which  had  regard  to  intercourse  with  foreign  nations. 

The  antagonism  of  interests  and  opinions  exhibited  itself  in 
the  convention  mainly  upon  questions  regarding  taxation,  the 
raising  of  revenue,  the  distribution  of  political  power,  and  the 
importation  of  slaves. 

There  was  an  effort  made  to  give  the  new  government  power 
to  tax  exports,  strenuously  resisted  by  the  Southern  delegations, 
because,  as  they  alleged,  such  a  measure  would  bear  unequally 
upon  that  section. 

Another  and  great  source  of  contention  was  the  rule  of  taxa- 
tion. It  seemed  to  be  generally  supposed  that  no  small  portion 
of  the  public  revenue  must  be  derived  from  direct  taxation,  and 
the  question  was,  by  what  rule  the  apportionment  of  such  taxes 
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should  be  made  among  the  several  States.  Connected  with  this, 
was  the  question,  upon  what  basis  should  the  representation 
in  the  House  of  Representatives  of  the  new  government  be  ap- 
portioned among  the  different  States.  The  controversy  turned 
veiy  much  upon  the  question,  whether  the  number  of  the  slaves 
should  be  taken  into  the  enumeration  of  the  population  of  the 
several  States,  with  reference  to  these  objects,  and  upon  these 
questions  the  two  great  sections,  North  and  South,  were  at  cross 
purposes,  the  Southern  aelegates  contending  that  the  slaves 
ought  not  to  be  taken  into  the  account  in  determining  the  pro* 
portion  of  taxes  to  be  assessed,""  but  ought  to  be  enumerated  in 
making  up  the  proportion  of  representatives,  and  the  Northern 
delegates  generally  maintaining  the  converse  of  both  proposi- 
tions. It  resulted  in  a  compromise,  by  which  three  fifths  of  the 
number  of  slaves  were  to  be  included  in  the  enumeration  in  each 
case.  That  taxation  and  representation  should  go  together  was 
one  of  the  maxims  upon  which  the  Revolution  bad  been  founded. 

A  controversy  of  a  similar  character  had  arisen  under  the 
Confederation,  in  regard  to  tlje  apportionment  of  the  "  quota  " 
to  be  furnished  by  the  several  States  for  the  public  service, 
which  was  settled  in  the  same  way. 

It  is  not  inappropriate,  perhaps,  to  remark  in  passing,  that 
while  the  slave  States  had,  until  the  late  rebellion,  the  full 
benefit  of  the  compromise  in  relation  to  the  representation,  the 
free  States  had  received  very  little  advantage  from  it  in  regard 
to  taxes,  almost  all  the  revenues  of  the  government  having  been 
derived  from  other  sources  than  direct  taxation. 

Another  question  arose,  whether  the  new  government,  which 
was  to  have  the  power  to  regulate  commerce,  should  have  the 
right  to  prohibit  the  importation  of  slaves.  This  connected  it- 
self in  some  measure  with  the  other  questions,  as  importations 
increased  the  number  of  slaves,  and  so  would  give  greater  rights 
of  representation,  as  well  as  subject  the  States,  into  which  the 
importations  were  made,  to  greater  burdens  of  taxation.  The 
danger  of  the  burden  was  not  considered,  however,  as  forming 
an  objection  to  the  importation,  and  there  was  a  strenuous  effi>rt 
to  insert  a  provision  restraining  the  power  of  Congress  upon 
that  subject.  This  resulted  in  a  compromise,  by  which  Con- 
gress were  restrained  from  exercising  that  power  prior  to  1808, 
but  allowing  a  tax  to  be  imposed  on  such  importations,  not  ex- 
ceeding ten  dollars  for  each  person. 
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There  was  nlso  inserted  the  clause  hy  which  fugitive  alaves 
were  to  be  delivered  up,  probably  as  a  part  of  tlie  same  cora- 
proiuise,  the  resolution  in  lavor  of  it  passing  witliout  objection. 
The  question  respecting  the  right  of  auifrage  in  the  election 
at  representatives  in  Congress,  and  electors  of  president  and 
vice-president,  elicited  but  little  debate,  and  was  quietly  dis- 
posed of  by  adopting,  in  each  State,  tlie  rule  of  the  State  regu- 
hting  sufFragc,  whatever  that  might  be. 

There  was  no  proposition  for  tlie  abolition  of  slavery,  nor 
utything  Iiaving  the  remotest  reference  to  the  incorporation  of 
any  such  power  into  tlie  Constitution.  It  is  perhaps  safe  to 
Ba^,  Judging  from  ttie  Constitution  and  the  debates,  that  a  prop- 
OMtion  of  that  description  would  not  have  commanded  the  vote 
of  a  single  State  in  tbe  Convention. 

Slavery  existed  at  that  time  in  all  the  States  except  Massa- 
cliusetts,  where  it  was  held  to  be  abolished  by  a  clause  iu  the 
State  Constitution,  which  was  doubtless  intended,  when  incor- 
porated into  that  instrument,  as  the  expression  of  a  general 
truth,  and  not  for  the  purpose  of  effecting  such  an  abolition, 
A  similar  clause  in  the  Bill  of  Kigbts  of  Virginia,  and  one  in 
New  Hampshire,  were  not  held  to  have  anv  such  effect,  Con- 
necticut had  made  provision  for  its  future  extinction- 
It  was  not  to  be  expected  that  these  compromises  should 
reconcile  all  the  people  to  the  new  government  proposed  to 
be  instituted,  but  without  any  of  them  it  most  have  failed  of 
commanding  the  assent  of  all  the  States ;  and  if  without  these 
compromises  it  had  been  adopted  by  the  requisite  number,  nine 
States,  and  had  gone  into  operation  as  the  Constitution  of  those 
States,  leaving  the  others  to  take  care  of  themselves,  it  would 
probably  have  then  led  to  a  Southern  confederation,  with  what 
further  result,  in  a  few  years,  there  are  no  means  of  forming 
any  reasonable  conjecture.  It  might  have  been  new  efforts  for 
a  union,  through  some  compromise  by  which  all  would  have 
become  united  under  one  Constitution.  It  might  have  been 
antagonism,  through  a  conflict  of  interests,  and  a  sectional  war. 
The  sure  result  of  any  plan  which  did  not  command  such  an 
assent  as  to  render  fmrther  opposition  fruitless,  would  have  been 
a  distracted  and  divided  country,  neither  efficient  at  home  nor 
respected  abroad. 

After  the  formation  of  the  Constitution  there  were  grave 
doubts  respecting  its  adoption.    In  several  of  the  States  the 
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majority  of  the  delegates  in  its  favor  was  quite  small.  Its  great 
danger  was  the  jealousy  which  existed  in  regard  to  civil  liberty 
and  personal  security,  and  in  regard  to  the  right  of  the  States 
to  manage  their  local  affairs.  This  jealousy  was  manifested 
nowhere  else  to  the  same  extent  as  in  New  England.  But  for 
the  fear  that  the  Constitution  would  be  wholly  lost,  if  any  con- 
ditions were  annexed  to  its  acceptance,  such  conditions  being  in 
&ct  non-acceptance,  its  adoption  in  many  of  the  States  would 
have  been  on  condition  that  certain  amendments  should  be  in- 
corporated into  it,  or  in  other  words  it  would  have  been  re- 
jected until  thus  amended.  It  was  only  on  assurances  that 
several  of  the  most  important  of  these  proposed  amendments 
would  afterwards  be  added,  that  its  adoption  was  secured 
through  strenuous  efforts  for  that  purpose,  and  it  was  amended, 
accordingly,  immediately  after  its  adoption. 

I  have  sketched  this  brief  histdly  of  the  causes  which  led  to 
the  formation  of  the  Constitution  of  the  United  States,  and  the 
circumstances  attending  its  adoption,  because  the  study  of  its 
history  serves  to  show,  how  its  framers  were  enabled  to  agree 
apon  a  constitution,  to  elucidate  its  provisions,  and  to  exhibit 
the  purposes  and  limits  of  the  government  instituted  by  it.  And 
the  amendments  proposed  and  adopted,  mark  the  care  and  jeal- 
ousy with  which  the  people  of  that  day  guarded  the  existence 
and  rights  of  the  States,  and  the  liberties  of  the  citizen,  and 
the  reluctance  with  which  they  surrendered  a  portion  of  those 
rights  and  liberties  to  the  care  and  control  of  the  new  govern- 
ment of  the  nation,  although  the  surrender  related  principally  « 
to  matters  of  national  concern. 

He  who  desires  to  have  accurate  ideas  upon  this  subject  will 
do  well  to  study  carefully  the  amendments  to  the  Constitption, 
made  immediately  after  its  adoption,  in  connection  with  similar 
provisions  in  the  constitutions  of  several  of  the  States,  and  he 
will  be  assured  that  it  was  not  one  of  its  purposes  to  enable  the 
new  government  to  interfere  with  the  internal  concerns  of  the 
States,  nor  to  interfere,  except  in  limited  instances,  with  the 
liberties  and  privileges  of  the  people  under  their  State  consti- 
tutions. 

Th6  differing  views  in  relation  to  the  adoption  of  the  Consti- 
tution, its  true  character,  and  the  dangers  to  be  apprehended 
from  it,  very  soon  extended  to  the  administration  of  the  gov- 

5 


00  BEYOLUnON  AND  RECONSTRUCTION. 

ernment  under  it  Those  who  &Yor6d  it,  and  sustained  the 
earlier  administrations  under  it,  were  denominated  Federalists ; 
those  who  opposed  the  administrations  and  who  were  zealous 
for  individual  rights  and  State  rights,  took  the  name  of  Demo- 
crats. The  former  were  accused  of  fayoring  a  strong  govern- 
ment. The  latter  admitted  that  they  were  in  favor  of  a  strict 
construction  of  the  powers  of  the  new  government,  and  feared 
that  it  would  subvert  or  impair  the  rights  of  the  States. 

Under  the  administration  of  John  Adams,  the  opposition 
became  very  violent. 

Connected  with  the  controversies  arising  from  national  poli- 
tics, and  aggravating  those  controversies  in  a  great  degree,  was 
the  excitement  respecting  the  French  Revolution ;  and  two  acts 
of  Congress  were  passed  under  his  administration,  popularly 
known  as  the  Alien  and  Sedition  Laws.  Instead  of  prevent- 
ing attacks  upon  the  administration,  which  was  one  of  the  pur- 
poses of  these  acts,  they  only  rendered  sutsh  attacks  more  violent 
and  abusive.  The  constitutional  power  to  pass  such  acts  was 
denied,  and  a  new  impetus  was  given  to  the  fears  that  the  liber- 
ties of  the  citizens  were  in  danger  from  the  action  of  the 
Grovemment  of  the  Union,  and  this  gave  rise  to  the  celebrated 
Virginia  and  Kentucky  resolutions  of  1798  and  1799. 

These  resolutions  served  for  a  long  time,  I  think,  as  a  kind 
of  platform  for  the  democratic  party ;  and  what  has  been  a 
much  more  mischievous  consequence,  they  furnished  a  tangible 
basis  for  the  idea  upon  which  Mr.  Calhoun  attempted^  in  the 
first  instance,  to  maintain  the  doctrine  of  nullification,  and  fail- 
ing of  that,  afterwards,  the  doctrine  of  secession.  As  an  ex- 
position of  the  constitutional  right  of  the  States  to  interfere,  and 
pronounce  upon  the  constitutionality  of  the  laws  of  the  United 
States,  and  provide  a  remedy  against  particular  acts  of  uncon- 
stitutional legislation,  they  are  unquestionably  very  vague  and 
uncertain  ;  and  it  may  well  be  doubted  whether  the  distinguished 
authors  of  them  had  any  very  clear  idea  in  what  way  the  con- 
stitutional remedy  which  they  indicated  was  to  be  applied. 

The  Virginia  resolutions,  drawn  by  Mr.  Madison,  were 
passed  by  the  Assembly  in  December,  1798. 

They  declared, "  explicitly  and  peremptorily,"  that  the  Assembly 
viewed  "  the  powers  of  the  Federal  Government,  as  resulting  from 
the  compact  to  which  the  States  were  parties,  as  limited  by  the  plain 
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sense  and  intention  of  the  instrument  constituting  that  compact,  and 
no  farther  valid  than  they  are  authorized  by  the  grants  enumerated 
in  that  compact;  and  that  in  the  case  of  a  deliberate,  palpable  and 
dangerous  exercise  of  other  powers,  not  granted  by  the  said  compact, 
the  States,  who  are  parties  thereto,  have  the  right,  and  are  in  duty 
bound,  to  interpose,  for  arresting  the  progress  of  the  evil,  and  for 
maintaining  within  their  respective  limits  the  authorities,  rights,  and 
liberties,  appertaining  to  them." 

The  Assembly  expressed  ^  its  deep  regret  that  a  spirit  has  in  sundry 
instances  been  manifested  by  the  Federal  Grovernment  to  enlarge  its 
powers  by  forced  constructions  of  the  constitutional  charter  which 
defines  them ;  and  that  indications  have  appeared  of  a  design  to  ex- 
pound certain  general  phrases,  (which  having  been  copied  from  the 
very  limited  grant  of  powers  in  the  former  articles  of  confederation 
were  the  less  liable  to  be  misconstrued,)  so  as  to  destroy  the  meaning 
and  effect  of  the  particular  enumeration,  which  necessarily  explains 
and  limits  the  general  phrases,  and  so  as  to  consolidate  the  States,  by 
degrees,  into  one  sovereignty,  the  obvious  tendency  and  inevitable  re- 
sult of  which  would  be,  to  transform  the  present  republicfin  system  of 
the  United  States  into  an  absolute,  or,  at  best,  a  mixed  monarchy." 

The  Assembly  then  particularly  prof  e«f^  against  the  palpable 
and  alarming  infractions  of  the  Constitution  in  the  two  late 
cases  of  the  "  Alien  and  Sedition  Acts,"  which  were  denounced 
as  the  exercise  of  powers  not  delegated  by  the  Constitution. 

And  in  conclusion  the  Assembly,  expressing  '^  the  most  sincere 
affection  for  their  brethren  of  the  other  States ;  the  truest  anxiety  for 
establishing  and  perpetuating  the  Union  of  all ;  and  the  most  scrupu- 
lous fidelity  to  that  Constitution,  which  is  the  pledge  of  mutual  friend- 
ship, and  the  instrument  of  mutual  happiness,''  solemnly  appealed 
**  to  the  like  dispositions  in  the  other  States,  in  the  confidence  that  they 
will  unite  with  this  commonwealth  in  declaring,  as  it  does  hereby 
declare,  that  the  acts  aforesaid  are  unconstitutional ;  and  that  the  neces- 
sary measures  will  be  taken  by  each,  for  cooperating  with  this  State, 
in  maintaining  unimpaired  the  authorities,  rights,  and  liberties,  reserved 
to  the  States  respectively,  or  to  the  people." 

With  the  exception  of  the  assertion  of  the  right  and  duty  of 
the  States  to  interpose  for  the -purpose  of  arresting  the  progress 
of  the  evil,  and  for  maintaining,  within  their  respective  limits, 
the  authorities,  rights,  and  liberties,  appertaining  to  them,  there 
is  nothing  unconstitutional  or  revolutionary  in  these  resolutions. 
And  as  this  is  asserted  only  in  case  of  a  deliberate,  palpabl^and 
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dangerous  exercise  of  powers  not  granted,  although  there  is  no 
warrant  in  the  Constitution  for  such  interference  by  the  States, 
it  may  not  be  regarded  as  a  very  obnoxious  assertion  of  the  right 
of  revolution,  under  such  circumstances,  were  it  not  that  the 
right  of  revolution  is  a  personal,  and  not  a  State,  right.  * 

The  resolutions  were  accompanied  by  an  address  to  the 
people,  containing  warnings  against  usurped  power,  which  may 
have  a  significance  beyond  the  period  of  the  address  itself. 
They  propose  no  action  of  a  revolutionary  character.  Copies 
were  transmitted  to  the  other  States,  several  of  which  responded, 
in  some  instances  very  curtly  denouncing  this  attempt  at  inter- 
ference as  unconstitutional ;  and  some  of  them  approved  and 
defended  the  obnoxious  acts. 

On  the  reception  of  these  responses,  the  subject  came  again 
before  the  Assembly  of  Virginia,  and  Mr.  Madison  made  a  most 
elaborate  report  on  the  subject,  concluding  with  a  resolution  re- 
affirming the  previous  action  of  the  Assembly. 

The  original  draft  of  the  Kentucky  resolutions  of  1798,  was 
by  Mr.  Jefferson.  The  first  resolution  declares  that  the  several 
States 

''are  not  united  on  the  principle  of  unlimited  submission  to  their 
general  government,  but  that  by  compact  they  constituted  a  general 
government  for  special  purposes ;  delegated  to  that  government  certain 
definite  powers,  reserving,  each  State  to  itself,  the  residuary  mass  of 
right  to  their  own  self-government ;  that  whensoever  the  general  gov- 
ernment assumes  undelegated  powers,  its  acts  are  unauthoritative, 
void,  and  of  no  force ;  that  to  this  compact  each  State  acceded  as  a 
State,  and  is  an  integral  party ;  that  this  government,  created  by  this 
compact,  was  not  made  the  exclusive  or  final  judge  of  the  extent  of 
the  powers  delegated  to  itself ;  ....  ^^  but  that,  as  in  all  other  cases 
of  compact  among  parties  having  no  common  judge,  each  party  has  an 
equal  right  to  judge  for  itself,  as  well  of  infraction  as  of  the  measure 
and  mode  of  redress." 

In  1799,  taking  into  consideration  the  answers  of  the  other 
States  to  the  resolutions  of  1798,  the  Assembly  of  Kentucky 
resolved,  among  other  things,  —  . 

"that  tliis  Commonwealth  considers  the  Federal  Union,  upon  the  terms 
and  for  the  purposes  specified  in  the  late  compact,  conducive  to  the 
liberty  and  happiness  of  the  several  States ;  that  it  does  now  unequivo- 
cally declare  its  attachment  to  the  Union,  and  to  that  compact,  agree- 
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ably  to  its  obvious  and  real  intention,  and  will  be  among  the  last  to  seek 
its  dissolution ;  that  if  those  who  administer  the  general  government  be 
permitted  to  transgress  the  limits  fixed  by  that  compact,  by  a  total  dis- 
regard to  the  special  delegations  of  power  therein  contained,  an  anni- 
hilation of  the  State  governments,  and  the  creation,  upon  their  ruins, 
of  a  general  consolidated  government,  will  be  the  inevitable  conse- 
quence ;  that  the  principle  and  construction,  contended  for  by  sundry 
of  the  State  legislatures,  that  the  general  government  is  the  exclusive 
judge  of  the  extent  of  the  powers  delegated  to  it,  stop  not  short  of  des- 
potism, —  since  the  discretion  of  those  who  administer  the  government, 
and  not  the  Constitution,  would  be  the  measure  of  their  powers ;  that 
the  several  States  who  formed  that  instrument,  being  sovereign  and 
independent,  have  the  unquestionable  right  to  judge  of  the  infraction ; 
and  that  nullification,  by  those  sovereignties,  of  all  unauthorized  acts 
done  under  color  of  that  instrument,  is  the  rightful  remedy." 

The  assertion  in  these  resolutions  that  the  Constitution  was  a 
compact  between  the  several  States,  and  that  nullification  by 
the  States  of  unauthorized  acts  of  the  United  States  was  the 
rightful  remedy,  was  of  most  mischievous  tendency ;  and  bitter 
has  been  the  fruit  of  the  seeds  thus  sown.  But  in  other  respects 
they  contain  some  important  truths,  which  may  well  be  pon- 
dered at  the  present  time. 

The  embargo  of  1807  bore  very  heavily  on  the  interests  of 
New  England,  and  its  constitutionality  was  denied,  but  there 
was  no  assertion  of  a  right  to  stop  its  operation  by  State  author- 
ity. Its  constitutionality  was  tested  in  the  Circuit  Court  of  the 
United  States,  and  the  decision  in  its  favor  was  acquiesced  in. 

The  next  assertion  of  the  right  of  the  States  to  interpose,  be- 
cause the  United  States  government  had  exceeded  its  powers, 
comes  undoubtedly  very  much  in  the  shape  of  a  threat  of  dis- 
union, not  from  any  State,  but  from  one  of  the  representatives 
of  a  State,  on  the  floor  of  Congress.  It  was  at  the  session  of 
1810-11,  in  a  debate  on  a  bill  for  the  admission  of  Louisiana 
into  the  Union,  that  Mr.  Quincy  said,  — 

^  I  am  compelled  to  declare  it  as  my  deliberate  opinion,  that  if  this 
biU  passes,  the  bonds  of  this  Union  are  virtually  dissolved ;  that  the 
States  which  compose  it  are  fi*ee  from  their  moral  obligations,  and  that  as 
it  will  be  the  right  of  all,  so  it  will  be  the  duty  of  some,  to  prepare 'defi- 
nitely for  a  separation,  —  amicably  if  they  can,  violently  if  they  must." 

The  preparation,  however,  was  not  made. 

6* 
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The  war  of  1812,  which  also  affected  the  interests  of  New 
England  adversely,  led  to  great  party  excitements.  The  denial, 
by  the  Governor  of  Massachusetts,  of  the  right  of  the  United 
States  to  order  the  militia  of  a  State  on  duty  out  of  the  State, 
and  the  refusal  to  place  the  militia  under  the  officers  of  the 
United  States,  brought  that  State  very  nearly  into  collision  with 
the  authority  of  the  United  States.  The  same  was  true  of  Con- 
necticut also.  And  these  and  other  sources  of  complaint  led  to 
the  Hartford  Convention.  There  is  nothing  in  the  resolutions 
of  that  convention  which  asserts  a  right  of  nullification,  nor 
that  advocates  disunion ;  but  assembling,  as  it  did,  in  time  of 
war,  and  at  a  gloomy  period  of  that  war,  and  holding  its  sessions 
in  secret,  it  was  re^urded  t^ith  grave  distrust,  and  undoubtedly 
gave  great  uneasiness  to  the  administration  of  Mr.  Madison. 
Peace  came  just  at  the  close  of  its  deliberations. 

The  peace  of  1815  brought  a  cessation  of  party  conflicts,  as 
it  is  devoutly  to  be  hoped  peace  may  do  again. 

Mr.  Calhoun  was  the  leader  in  introducihg  the  protective 
tariff,  in  1816 ;  but  the  experience  of  a  few  years  made  a  tariff 
for  protection  a  subject  of  controversy.  From  the  very  constitu- 
tion of  society  the  protected  products  increased  much  more  at  the 
North  than  at  the  South.  The  tariff  was  thereupon  denounced 
as  unconstitutional,  and  on  a  failure  to  procure  a  repeal  of  the 
protective  duties,  Mr.  Calhoun  and  his  followers  asserted  the 
right  of  the  States  to  nullify  the  acts  of  Congress,  as  a  peaceful 
remedy  against  unconstitutional  legislation. 

It  is  a  matter  of  curious  history  to  note  the  changes  of  this 
period,  and  trace  them,  so  far  as  we  may,  to  their  causes  in  the 
personal  ambition  of  prominent  politicians ;  but  this  is  foreign  to 
my  purpose  at  this  time. 

From  the  defeat  of  the  attempt  by  South  Carolina  to  nullify 
the  tariff  laws,  in  1832,  the  political  controversies  assumed  more 
and  more  of  a  sectional  character,  as  most  of  you  must  be  aware. 
There ^were  divers  causes  of  discontent  on  both  sides. 

The  hostility  at  the  North  to  slavery,  because  of  its  immo- 
rality and  injustice,  and  the  large  representation  in  Congress 
founded  upon  it,  was  increased  and  intensified  by  the  haughty 
and  dominant  tone  of  the  slave-holding  interest,  and  especially 
by  the  indignity  offered  to  a  most  worthy  citizen  and  learned 
jurist  of  Massachusetts,  who  was  appointed  an  agent  of  the  State 
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to  reside  in  South  Carolina,  for  the  purpose  of  testing  by  suit,  in 
the  courts  of  the  United  States,  the  constitutionality  of  certain 
police  regulations,  under  which  colored  seamen  from  the  free 
States  were  subjected  to  imprisonment  during  the  stay  of  their 
vessels  in  the  port  of  Charleston  ;  —  and  who  was  compelled  to 
leave  that  State  with  threats  against  his  life,  the  State  author- 
ities being,  if  not  in  complicity,  at  least  powerless  to  protect 
him. 

Attempts  to  extend  slavery  into  the  territories,  first  by  Con- 
gressional legislation,  and  then  by  judicial  decision  in  defiance 
of  Congressional  legislation,  and  the  high-handed  measures  for 
the  introduction  of  slavery  into  Kansas,  in  order  to  secure  an- 
other State  in  the  Southern  interest,  raised  the  excitement  to  a 
pitch  which  rendered  many  in  the  North  ready  for  a  collision. 

Personal  liberty  laws  were  but  the  legitimate  or  illegitimate 
fruit  of  all  these  things.^ 

Secession,  as  a  "peaceful  remedy"  for  alleged  infractions 
of  constitutional  right,  came  next,  and  that  brought  war. 

For  years  previous,  the  parties,  so  far  as  the  division  was 
North  and  South,  had  disagreed  in  relation  to  the  true  char- 
acter of  the  Constitution.  Mr.  Calhoun,  following  the  lan- 
guage of  the  Virginia  and  Kentucky  resolutions,  insisted,  that 
it  was  a  compact,  to  which  the  States  were  parties,  —  that  a 
violation  of  it  released  them  from  its  obligations,  —  that  there 
being  no  common  arbiter  to  determine  in  relation  to  infractions 
of  it,  each  State  must  judge  for  itself  whether  the  compact 
was  broken,  and  what  ought  to  be  the  remedy,  and  might  for 
that  reason  secede,  whenever  it  should  determine  that  the 
violation  of  it  required  that  remedy. 

On  the  other  hand  it  was  contended,  Mr.  Webster  being  for 
years  the  leader  in  the  debates  in  Congress  upon  the  subject, 
that  the  Constitution  was  an  organic  law,  adopted  by  the  whole 
people,  that  its  obligation  was  like  that  of  the  State  Constitu- 
tions, and  perpetual;  and  that  there  was  no  right  on ^ the  part 
of  any  State,  either  to  nullify  the  laws  of  Congress,  or  to  sepa- 
rate itself  from  the  Union. 


1  In  1855  Massachusetts  was  a  strenuous  advocate  for  **  State  rights/'  par- 
ticularly the  right  of  trial  by  jury,  and  the  privilege  and  benefit  of  the  writ 
ci  habeas  corpus.    See  Appendix,  Note  G. 
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If  the  first  of  these  positions  were  the  true  view,  seoessioii 
was  lawful,  and  the  remaining  States  had  no  cause  of  com- 
plaint. If  the  latter,  then  the  hostilities  which  followed  the 
acts  of  secession,  on  the  part  of  the  seceders,  were  undeniably 
acts  of  treason,  and  punishable  as  such. 

Let  it  be  impressed  upon  our  memories,  that  the  leading 
principle  of  those  who  denied  the  right  of  the  States  to  inter- 
pose, to  nullify,  to  secede,  has  been,  from  the  first,  that  the 
Constitution  was  an  organic  fundamental  law,  of  perpetual 
obligation,  and  not  a  compact ;  that  there  was  no  right  in  any 
State  or  States,  or  in  the  people  of  any  State  or  States,  to 
refuse  obedience  to  its  authority,  exercised  within  constitutional 
limits,  (of  which  the  judiciary  were  to  judge,)  or  to  nullify  its 
proyisions,  or  the  laws  made  under  it,  or  to  escape  from  the 
bonds  of  the  Union  in  any  other  mode  than  by  a  successful 
revolution,  and  that  all  attempts  so  to  do  were  treasonable,  and 
all  acts  passed  for  such  purposes  were  roid. 

The  government,  immediately  upon  the  inauguration  of  Mr. 
Lincoln,  placed  itself  upon  this  ground,  which  had  long  been 
the  doctrine  generally  of  the  party  which  elected  him.  And 
it  was  upon  this  principle  that  the  United  States  entered 
upon  the  war,  to  which  they  were  forced  by  the  attempt  at 
secession. 

It  was  for  the  purpose  of  suppressing  a  rebellion,  and  not 
for  the  purpose  of  fighting  a  foreign  foe,  that  the  armies  were 
marshalled  for  the  conflict. 

So  was  the  resolution  of  Congress,  most  explicit  in  its  terms, 
"that  this  war  is  not  waged  on  their  part  in  any  spirit  of 
oppression,  or  for  any  purpose  of  conquest  or  of  subjugation, 
or  purpose  of  overthrowing  or  interfering  with  the  rights  or 
established  institutions  of  those  States,  but  to  defend  and 
maintain  the  supremacy  of  the  Constitution,  and  to  preserve 
the  Union,  with  all  the  dignity,  equality,  and  rights,  of  the 
several  States  unimpaired ;  and  that  as  soon  as  these  objects 
are  accomplished,  the  war  ought  to  cease." 

It  was  upon  this  ground  that  troops  were  called  for,  and 
men  volunteered,  and  perilled  their  lives,  and  gave  themselves 
to  death  upon  the  battle-field. 

The  war,  on  the  part  of  the  United  States,  was  not  only 
begun  upon  the  ground  that  the  resistance  to  the  authority  of 
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the  United  States  was  treasonable;  that  it  was  an  insurrec- 
tion, a  rebellion,  and  that  all  engaged  in  it  were  liable  to  be 
punished  as  traitors;  it  was  prosecuted  upon  this  ground 
throughout. 

It  was  upon  this  ground,  and  could  only  be  upon  the  ground 
that  the  United  States  were  attempting  to  suppress  a  rebellion, 
that  so  much  dissatisfaction  was  justly  expressed  at  the  prema- 
ture recognition  of  the  Confederates  as  belligerents,  by  Great 
Britain  and  France.  If  both  parties  had  belligerent  rights  of 
precisely  the  same  character  as  those  existing  in  a  foreign  war, 
the  right  of  conquest  included,  we  had  no  cause  of  complaint 
that  Great  Britain  and  France  recognized  that  fact,  and  we 
could  not  have  had  a  right  of  conquest  unless  the  other  party 
to  the  war  had  belligerent  rights. 

It  was  upon  the  ground  that  we  were  attempting  to  suppress 
a  rebellion,  that  prosecutions  for  treason  were  instituted,  and 
that  property  was  confiscated. 

It  was  upon  this  ground  that  the  final  victory  was  achieved. 

And  it  is  upon  this  ground  that  Jefierson  Davis,  and  men  .of 
lesser  note,  are  at  this  moment  held  as  prisoners  for  trial,  and 
liable  to  suffer  the  penalties  of  the  law  for  the  punishment  of 
treason. 

The  war  must  be  held  to  have  rendered  the  judgment  of 
arms  against  the  doctrine  of  the  Virginia  and  Kentucky  reso- 
lutions, that  this  is  a  compact  of  States,  and  that  States  may 
interpose  and  nullify  the  laws  of  the  United  States,  or  may 
secede  from  the  United  States ;  but  having  thus  rejected  the 
doctrine  that  a  State  may  nullify  or  secede,  and  maintained 
that  the  acts  of  secession  are  unlawful  and  void,  and  so  not  the 
acts  of  the  State,  but  the  unlawful  acts  of  persons  who  are 
liable  for  their  offences,  we  are  not  at  liberty  to  turn  round 
and  say  that  these  void  acts,  which  no  State  could  pass,  did 
notwithstanding  change  the  relations  of  the  State  to  the  United 
States,  so  that  the  war  was  in  all  respects  like  a  foreign  war, 
and  that  the  suppression  of  the  rebellion  was  the  conquest  of 
the  States. 

Let  me  say  again,  as  I  have  said  upon  another  occasion,  if 
the  State  had  no  right  to  pass  the  act  of  secession,  it  was  not 
the  act  of  the  State.  It  was  the  act  of  persons  assuming  the 
authority  of  the  State.     One  of  the  United  States,  as  a  State, 
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cmnnot  aerer  itself  from  the  United  States  but  by  revolntioa. 
That  is  settled  so  far  as  it  can  be  settled.  Then  the  act  by 
which  it  was  attempted  to  make  the  severance  is  not  the  act  of 
the  State,  because  the  State  acts  only  through  persons  author- 
ized by  it,  and  it  coald  give  no  authority  for  such  an  act. 
The  persons  who  passed  the  act  of  secession  could  do  no  act, 
as  the  act  of  the  State,  which  the  State  could  not,  and  did  not, 
authorize  them  to  do. 

It  is  astonishing  what  a  deal  of  flummery  has  been  spoken 
and  written  on  this  subject 

Take  for  instance  a  pamphlet  recently  published,  by  a  writer 
on  criminal  law,  from  whidi  the  following  are  extracts :  — 

^  It  has  been  assumed,  even  by  men  who  are  not  Cursers  of  Ham, 
that,  since  the  States  seceding  had  no  power  to  withdraw  from  the 
Union,  therefore  their  several  acts  of  secession  were,  in  law,  nullities  i 
leaving  the  States  to  stand,  toward  the  general  government,  in  the 
same  legal  situation  as  if  the  acts  had  not  been  passed. 

"Let  it,  then,  be  stated,  that  this  proposition  has  no  foundation 
either  in  the  law  of  the  case  or  in  the  facts  of  the  case.  It  is  sus- 
tiuned  by  no  decision  of  any  court,  by  no  dictum  of  any  judge,  by  no 
observation  of  any  writer  on  constitutional  law ;  it  rests  only  in  mere 
loose  assertion,  made,  since  this  rebellion  broke  out,  by  persons  who, 
whatever  might  have  been  their  capacity  to  form  a  correct  opinion, 
had  given  to  the  question  no  adequate  investigation.  The  phrase, 
*  77ie  (xct  of  secession  is  a  nullity^  is,  in  most  instances,  practically 
employed  for  one  or  the  other  of  two  opposite  purposes :  either,  to 
convey  the  idea  that  the  utterer  of  it  is  intensely  loyal ;  or,  on  the 
other  hand,  to  impress  on  the  hearer's  mind  the  falsehood,  that  no  evil 
consequences  can  lawfully  be  made  to  fall  upon  the  participators  in 
secession,  since  the  act  of  seceding  is  a  null  act. 

"  Looking  at  this  question  as  one  of  fact,  we  all  know  —  every  boy 
in  the  land  knows,  it  is  known  even  to  the  most  ignorant  peasant  in 
Europe  —  that  the  proposition  which  asserts  the  act  of  secession  to  be 
a  nullity  is  false.  I  say,  everybody  knows  that  secession  was  not  a 
nullity  in  fact.  Upon  the  act  of  secession,  the  State  which  had 
passed  it,  ceased  to  have  a  governor,  judges,  legislators,  and  other 
State  officers,  performing  their  several  official  functions  under  the 
recognized  binding  obligation  of  an  oath  to  support  the  Constitution 
of  the  United  States. 

"  Is,  then,  the  relation  of  the  seceded  States  to  the  United  States 
one  thing  in  fact,  and  directly  the  opposite  thing  in  law?    These 
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States  are,  as  they  always  were,  bound  by  law  to  render  allegiance 
to  the  United  States ;  it  is  a  fact  of  the  law  that  they  are  so  bound. 
Do  they,  therefore,  render  allegiance  in  law  f  If  yea,  why  is  this 
war  ?  If  their  relations  are  not  changed  in  law,  what  has  the  law  to 
complain  of?  And,  pray  tell,  have  we  the  right  to  fight  a  State,  or  a 
man,  whose  conduct  in  fact  has  wrought  no  change  in  Ms  relation  to 
us  in  law  f 

<^  If  it  be  true  that  secession  has  wrought  no  change  in  legal  rela- 
tions between  the  seceded  States  and  the  United  States,  then  the 
United  States  has  no  legal  right  to  complain  of  it.  Complaint  might, 
indeed,  be  made  of  such  action  of  the  people  as  capturing  forts, 
marching  armies  against  us,  and  the  like,  but  not  of  the  ad  of 
secession.  And  it  is  a  general  proposition,  —  a  proposition  to  which, 
80  &r  as  I  know  or  believe,  there  is  no  exception,—-  that  no  man  has 
any  legal  right  to  complain  of  any  ad  which  does  not  change  the  legal 
relation  between  himsdf  and  the  doer  of  the  act.  From  this  proposi- 
tion comes  another,  or  rather,  the  other  is  the  same  proposition  as 
this,  put  in  a  different  shape,  and  applied  to  the  particular  subject  of 
our  present  discussion,  namely,  —  If  secession  has  not  changed  the 
legal  rekuion  of  the  seceded  States  to  the  United  States^  then,  <u  the 
United  States  has  no  legal  right  to  complain^  so  these  States  had  the 
legal  right  to  secede, 

^  But,  in  truth,  the  act  of  secession  did  work  as  great  a  change  in 
law  as  it  did  in  fact.  If  it  wrought  no  other  change,  it  placed  the 
seceded  States  in  the  place  of  delinquents  from  duty,  and  placed  the 
United  States  under  obligation  to  come  down  upon  them  with  all 
its  power,  military  and  civil.  It  annulled  all  those  civil  rights  which 
they  derived  under  the  Constitution,  and  which  pertain  to  the  ordi- 
nary condition  of  peace ;  because  such  is  the  effect  of  war ;  and  that 
the  United  States  is  now  constitutionally  carrying  on  against  them, 
war  in  its  full  sense,  with  its  full  consequences,  we  have  already  seen 
to  have  been  adjudged  by  the  Supreme  Court" 

It  would  be  ajpusing,  if  it  were  not  painful,  to  witness  the 
utter  conftision  of  principles  exhibited  in  these  extracts. 

A  State,  in  its  character  of  a  political  body  or  existence, 
having  as  such,  rights,  powers,  and  duties,  which  it  can  en- 
force, exercise,  and  perform  only  through  the  agency  of 
persons,  who  being  duly  authorized  may,  in  reference  to  such 
rights  and  powers  and  duties,  represent,  and  act  for,  and  bind 
the  political  body  or  existence  called  the  State,  is  one 
thing ;  and  persons,  who,  in  relation  to  matters  over  which 
the  State  has  no  power,  do  not,  and  cannot  represent  the 
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State,  and  to  do  not,  and  cannot  bind  the  State,  but  who, 
by  iiDlawfii%  attempting  to  repreeent  the  State,  may  and  do 
render  thenuelves  liable  for  th«r  own  acts,  is  another  and  a 
▼eiy  diferent  thing.  The  distinction  is  pnlpable,  but  it  is 
completely  ignored  by  this  writer,  and  by  others  who  onght 
to  know  better,  u  if  no  sncli  diitiuction  ever  existed.  And 
yet  this  distinction  is  derived  from  &  familiar  principle  of  the 
law  of  agency,  perftcUy  applicable,  by  anaJogj-,  to  this  case. 

How  often  do  w«  hear  a  State  likened  to  a  corporation  in 
reference  to  the  acts  which  it  may  do,  and  the  initnunentaHtiea 
which  it  may  employ.  How  moch  of^er,  eren,  do  we  hear 
the  members  of  the  legislature,  and  other  officers  spoken  of  aa 
agrats  of  the  State.  It  it  tme,  that  the  States  are  not  strictiy 
corporations,  and  that  the  relation  between  the  State  and  its 
officers  is  not  technically  one  of  agenty.  Bat  it  is  nererUieksB 
tme,  that  the  principles  to  which  I  have  alloded  apply.  A 
par^  cannot  antborize  his  agent  to  do  what  he  himself  has  no 
power  to  do,  and  no  person  can  justify,  under  the  anthori^  <^ 
another,  for  any  act  which  tiiat  other  could  not  empower  him 
to  do. 

So  a  State  cannot  confer  power  on  an  agent  to  do  what  the 
State  itself  has  no  right  to  do,  whether  the  agent  has  a  l^sla- 
tive  character,  or  is  a  special  agent ;  and  any  person  assuming 
to  act  nnder  the  authority  of  a  State,  in  a  case  where  the  State 
has  no  right,  does  not  represent  the  State,  nor  bind  the  State, 
and  cannot  justify  under  the  State. 

Again,  this  author  saya  the  States  are  bound  by  law  to  render 
allegiance  to  the  United  States.  This  is  arrant  nonsense. 
Allegiance  is  due  from  the  subject  to  the  monarch,  from  the 
dtizen  to  the  Government,  and  it  is*common  to  require  parties 
to  take  an  oath  of  allegiance.  The  citizen  swears  that  he  will 
bear  faith  and  tme  alle^ance  to  the  State,  and  he  swears  that 
he  will  support  the  Constitution  of  the  United  States.  The 
violation  of  the  ligeance  incurs,  or  may  incur,  the  penalty  of 
treason.  It  is  personal  entirely.  A  State  neither  owes  alle- 
giance, nor  can  commit  treason. 

Agun,  he  says,  everybody  knows  that  secession  was  not  a 
nullity  in  &ct,  and  so  he  reasons  that  it  was  not  a  ntdlity 
in  law. 

If  by  the  first  part  of  the  proposition,  he  means  that  by  the 
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acts  of  individuals,  assuming  to  act  for  the  States,  the  States 
were  disorganized,  so  that  they  no  longer  performed  their 
proper  functions  in  the  Union,  then 'no  douht  secession  was  not 
a  nullitj  in  fact,  but  even  with  that  meaning,  the  conclusion  that 
it  was  not  a  nullity  in  law,  would  be  a  very  complete  nan 
sequitur.  If  the  acts  were  unlawful,  then  there  was  no  legal 
secession,  and  secession  in  law  is  legal  secession.  « 

If  by  nullity  in  fact,  it  is  meant  that  in  fact  there  was  seces- 
sion, the  proposition  is  not  true  ;  the  war,  as  we  have  seen,  has 
disproved  it.  There  was  no  secession.  The  attempt  failed. 
There  was  rebellion,  and  usurpation,  and  war,  but  not  seces- 
sion. 

Again,  in  one  of  the  paragraphs  above  quoted,  the  writer 
asserts  that  if  secession  has  wrought  no  change  in  the  legal  rela- 
tion between  the  seceded  States  and  the  United  States,  the 
United  States  have  no  right  to  complain ;  and  he  enunciates  the 
proposition,  as  without  exception,  ^^  that  no  man  has  any  legal 
right  to  complain  of  any  act  which  does  not  change  the  legal 
relation  between  himself  and  the  doer  of  the  act"  And  he 
then  says,  ^'  if  secession  has  not  changed  the  legal  relation  of 
the  seceded  States  to  the  United  States,  then  as  the  United 
States  has  no  legal  right  to  complain,  so  these  States  had  the 
legal  right  to  secede." 

This  is  law  and  logic  both  run  mad.  My  tenant  subverts  the 
soil  in  certain  places,  contrary  to  his  right,  and  he  cuts  down 
shade-trees  and  commits  other  waste ;  but  the  legal  relations 
between  us  are  not  changed  by  these  wrongful  acts.  The  legal 
relations  were  those  of  landlord  and  tenant.  He  is  my  tenant 
still.  I  may  have  an  action  against  him,  appropriate  to  such  a 
state  of  facts,  because  he  has  acted  in  violation  of  the  rights 
derived  from  the  legal  relations  which  subsist  between  us.  But 
if  I  bring  the  action,  it  does  not  dissolve  the  legal  relations.  If 
he  should  do  another  similar  act,  I  might  have  another  action, 
for  the  reason  that  the  relations  still  subsist.  But  the  logic  of 
this  writer  would  prove  that  if  the  relations  subsist,  the  act  is 
justifiable. 

I  appoint  an  agent  to  receive  certain  property  in  trust,  and 
deliver  it  over  to  me.  The  agent  accepts  the  trust,  receives  the 
property,  and  appropriates  it  to  his  own  use.  The  legal  rela- 
tions between  us  are  not  changed.     He  is  my  agent  still,  and 
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therefore  on  ttie  reasoning  of  this  writer  I  have  no  rig^t  to  com- 
plain, and  the  act  is  justifiable.     That  seems  to  be  the  logic 

But  it  will  be  said  that  by  the  conversion  he  becomes  a  wrcmg- 
doer,  and  so  changes  the  relations  between  ns.  Tme  he  stands 
in  the  relation  of  a  wrongdoer  to  me.  That  however  is  not 
his  legal,  but  his  fllegal,  relation  to  me.  His  act  does  not  even 
change  my  legal  relations  to  the  property,  which  I  may  take, 
if  I  can  lay  my  hand  on  it.  . 

And  so  the  secessionists,  by  wrongfully  converting  the  State 
offices  to  their  own  use,  and  claiming  to  act  under  State  authority, 
did  not  change  the  legal  relations  between  themselves  and  the 
United  States,  or  between  the  State  and  the  United  States,  but 
by  these  acts  assumed  relations  which  being  wrongful  and  illegal 
have  no  operation  upon  the  legal  relations  before  subsisting. 
How  &r  they  are  legally  responsible  to  their  own  States,  for 
their  usurpation,  as  well  as  to  the  United  States  for  thdr 
treason,  we  need  not  discuss.  It  may  be  that  the  nsurpatioo 
of  the  State  authority  existed  only  in  relation  to  the  United 
States,  being  only  in  opposition  to,  and  in  violation  of  thdr  duty 
to  the  United  States. 

Again,  this  writer  says,  the  act  of  secession,  ^^  if  it  wrought 
no  other  change,  placed  the  seceded  States  in  the  position  of 
delinquents  from  duty,  and  placed  the  United  States  under  the 
obligation  to  come  down  upon  them  with  all  its  power,  miUtaiy 
and  civil.  It  annulled  all  those  civil  rights  which  they  derived 
under  the  Constitution,  and  which  pertain  to  the  ordinary  con- 
dition of  peace,  because  such  is  the  effect  of  war." 

The  delinquency  from  duty,  so  far  as  State  action  is  concerned, 
was  in  not  sending  senators  and  representatives  to  Congress, 
which  may  perhaps  be  quite  as  truly  regarded  as  an  omission  to 
exercise  a  privilege  or  a  right.  Certainly  there  is  no  State 
delinquency  in  that,  or  in  any  other  act  or  omission,  lawfully 
authorized  by  the  State,  so  as  to  become  a  State  act,  which  re- 
quired the  United  States  to  ^^  come  down ''  upon  the  State  itself. 
It  is  quite  sufficient,  for  all  the  purposes  of  the  United  States, 
to  come  down,  effectually,  upon  the  Rebels,  who  by  their  usur- 
pation and  treason  caused  the  delinquency,  and  who  could  not 
annul  all  the  civil  rights  of  the  State  derived  under  the  Con- 
stitution. 

So  fiir  from  its  being  true,  that  all  the  civU  rights  of  the  State 
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were  annalled  by  the  secession,  the  same  writer  but  a  few  pages 
farther  on  contends  that  the  United  States  is  bound  to  execute 
the  guaranty  of  a  republican  form  of  government  to  the  seceded 
States.  Now  if  such  dviy  exists  on  the  part  of  the  United 
States,  then  there  is  a  corresponding  right  on  the  part  of  the  se- 
ceding States  to  have  that  duty  performed,  and  so  there  is  one 
civil  right,  at  least,  derived  to  the  States  under  the  Constitution, 
and  which  pertains  to  the  ordinary  condition  of  peace,  which,  on 
his  own  showing,  is  still  a  subsisting  right.  —  But  further  ;  this 
admission  that  the  United  States  are  bound  to  the  performance 
of  that  duty,  overthrows  the  whole  argument  of  the  writer  on 
this  subject.  If  the  United  States  are  bound  by  that  guaranty, 
it  is  because  the  States  are  still  in  the  Union,  as  States,  and  so 
secession  is  a  nullity  in  law  and  in  fact ;  and  there  is  no  need 
of  readmission.  There  is  no  such  guaranty  to  territories,  and 
more  especially  to  countries  or  States  which  have  been  con- 
quered. It  is  perfectly  absurd  to  say  that  the  States  are  out  of 
the  Union,  or  have  become  territories,  or  have  been  conquered, 
in  any  sense  which  implies  that  they  are  not  existing  States  in 
the  Union,  under  the  Constitution,  and  at  the  same  time  to 
attempt  to  maintain  that  it  is  the  duty  of  the  United  States  to 
guarantee  to  them  a  republican  form  of  government,  under 
this  clause  of  the  Constitution,  which  applies  to  States  in  the 
Union,  and  no  other.  This  writer  is  not  the  only  party  who 
has  been  guilty  of  the  inconsistency  of  contending,  that  the 
seceding  States  are  not  in  the  Union,  and  in  the  next  breath 
asserting  the  duty  of  the  United  States  to  guarantee  to  them 
republican  forms  of  government,  as  States. 

But  it  may  be  urged  that  the  entire  people  united  in  this 
attempt  to  secede,  and  that  the  people  constitute  the  State ;  that 
we  cannot  separate  the  people  from  the  State  which  they  con- 
stitute. 

In  some  connections,  and  for  some  purposes,  this  is  undoubt- 
edly true. 

<<  What  constitates  a  State  ? 
Not  high-raised  battlement  or  labor'd  mound, 

Thick  wall  or  moated  gate ; 
Not  cities  proud,  with  spires  and  turrets  crown'd ; 

Not  bays  and  broad-arm'd  ports, 
Where,  laughing  at  the  storm,  rich.navie8  ride ; 

Not  starr'd  and  spangled  courts, 
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Wbere  low-brow'd  baseness  wafb  perfume  to  pridci 

No :  Men,  high-minded  men, 
With  powers  as  far  above  dull  brutes  endued, 

In  forest,  brake,  or  den. 
As  beasts  excel  cold  rocks  and  brambles  rude ; 

Men,  who  their  duties  know. 
But  know  their  rights,  and  knowing,  dare  maintain, 

Prevent  the  long-aim'd  blow, 
And  crush  the  tyrant,  while  they  rend  the  chain : 

These  constitute  a  State." 

Will  those  who  maintain  the  doctrine  that  the  StaUB  seceded, 
in  fact  and  in  law,  and  that  they  therebj  lost  their  Bt<Uu9  as 
States,  and  have  been  conquered,  because  the  people  passed  acts 
of  secession  and  have  been  defeated,  accept  this  definition,  ac- 
cording to  which  the  people  constitute  the  State  ? 

Some  zealous  persons  argue  that  it  is  preposterous  to  attempt 
to  distinguish  between  the  State  and  the  people  of  the  State. 
But  the  distinction  is  plain,  and  must  be  made  in  relation  to 
this  and  other  subjects. 

The  signification  of  language  oftentimes  depends  upon  the 
subject-matter  to  which  it  is  applied.  The  same  terms  mean 
different  things  in  different  connections. 

If  we  saj  that  a  State  defended  itself  gallantly,  we  speak  of 
the  acts  of  the  persons  who  were  active  in  its  defence.  And  so 
when  we  say  that  a  State  is  proud,  haughty,  self-sufficient,  vain- 
glorious, violates  its  obligations,  &c.,  we  refer  to  the  disposition, 
temper,  vanity,  and  acts,  of  the  people  of  the  State. 

But  if  we  are  discussing  the  legal  rights  of  a  State,  the  term 
has  a  different  interpretation  affixed  to  it.  If  we  say  that  a 
State  owns  a  certain  tract  of  land,  we  mean  that  the  title  is  in 
the  political  organized  existence  called  a  State.  AH  the  persons 
in  the  State,  put  together,  do  not,  as  persons,  own  that  land. 
If  we  say  that  the  State  has  a  right  to  send  senators  and  rep- 
resentatives to  Congress,  we  mean  that  this  organized  political 
existence  has  that  right.  All  the  people  of  the  State,  collected 
in  one  vast  primary  meeting,  could  not  constitutionally  exercise 
it,  even  by  a  unanimous  vote. 

And  so  when  we  say  a  State  cannot  secede,  and  has  not  se- 
ceded, it  is  meant  that  this  political  existence,  organized  under 
its  own  constitution,  and  bound  to  its  place  in  the  Union  by  the 
Constitution  of  the  United  States,  has  not  broken  that  bond,  so 
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as  to  get  out  of  the  Union,  and  cannot  break  it  by  any  act  of 
secession.  All  its  people  assembled  together  could  not,  by  their 
unanimous  act,  take  this  political  existence  out  of  the  Union, 
except  by  successful  revolution ;  and  if  so,  they  cannot  call  a 
convention,  and  authorize  that  convention  to  do  it. 

If  a  pestilence  should  sweep  from  the  face  of  the  earth  every 
man,  woman,  and  child  in  a  State,  the  Union  would  not  be  dis- 
solved thereby,  nor  the  State  dissevered  from  it.  The  laws  of 
the  United  States  would  still  be  in  force  there,  as  within  the 
limits  of  a  State.  Emigration  might  supply  a  new  popula- 
tion, the  custom-houses  be  reenforced,  new  officers  appointed, 
the  existing  laws  of  the  United  States  executed,  and  the  State 
be  reorganized  (not  reconstructed)  under  its  constitution,  and 
resume  all  its  functions  as  a  State  in  the  Union  without  any 
enabling  act,  or  any  new  admission. 

There  is  no  provision  for  calling  a  first  meeting  in  such  a 
state  of  things.  It  would  be  casus  omissus.  But  whether  by 
presidential  proclamation,  or  in  what  other  way,  the  first  step 
being  taken,  and  officers  elected,  all  else  would  follow  of  course. 

Let  us  take  another  view  of  this  subject.  It  is  a  very  clear 
proposition,  that  in  this  rebellion  by  the  people  of  the  South, 
there  is  no  change  of  the  Constitution.  Those  who  were  in 
duty  bound  to  support  the  Constitution  before  the  rebellion,  if 
they  are  in  existence,  are  bound  to  support  it  still.  The  duty 
of  allegiance  remains  as  it  was  before  the  war.  Any  new  out- 
break against  the  government,  in  the  disorganized  States,  would 
be  treason,  in  the  same  manner  that  it  was  treason  in  the  com- 
mencement of  the  war.  And  this  may  serve  to  show  that  there 
has  been  no  change  in  the  legal  relations  of  these  people  to  the 
United  States,  and  no  conquest  of  territory ;  for  the  inhabitants 
of  a  conquered  territory,  until  they  owe  allegiance  to  the  con- 
queror,  whatever  other  ofience  they  may  commit,  do  not  com- 
mit treason. 

The  judges  of  the  United  States  may  at  any  moment  resume 

their  functions  in  those  States,  without  the  passage  of  any  law 

whatever  to  enable  them  to  perform  their  duties  there.     The 

times  and  places  for  holding  their  courts  in  the  States  of  South 

Carolina  and  Georgia,  &c.,  &c.,  were  prescribed  by  laws  of  the 

United  States  before  the  rebellion.     Those  laws  have  not  been 

abrogated  by  the  force  which  has  prevented  the  sessions  from 
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being  regularly  held.  The  loss  of  several  sessions,  even  tsx 
years,  has  not  subverted  the  authority ;  and  the  judges  may^  if 
they  will,  without  any  enabling  act  of  Congress,  or  any  author- 
ity from  the  President,  take  their  seats  at  any  time  and  place 
heretofore  assigned  by  law,  and  hold  their  courts.  Nothing 
was  necesAiry  in  order  to  enable  them  to  do  this,  except  the 
removal  of  the  military  rule  which  remained  on  the  termination 
of  the  war ;  nor  was  that  even  essential,  if  the  military  authority 
did  not  see  fit  to  interfere  with  the  judicial  functions. 

There  can  be  no  question  in  relation  to  this  authority  of  the 
courts  of  the  United  States  to  act  forthwith  in  their  several 
circuits,  for  that  authority  is  in  no  way  dependent  on  the  State 
organization.  The  judicial  authority  of  the  United  States  acts 
directly  upon  the  people,  through  the  Constitution  and  laws  of 
the  United  States.  It  is  to  be  exercised  within  the  limits  of  the 
States.  But  the  active  exercise  of  the  functions  of  the  States, 
as  such,  is  not  necessary  to  the  exercise  of  the  jurisdiction.  The 
State  must  exist  as  a  member  of  the  Union  in  order  to  its  exer- 
cise. If  the  State  were  to  cease  to  be  a  member  of  the  Union, 
the  judicial  authority  of  the  United  States  courts  would  cease 
there.  If  by  any  change  the  State  assumed  a  territorial  char- 
acter, then  Uiere  should  be  provision  for  territorial  courts.  If 
the  territory  of  the  State  was  conquered,  in  such  sense  that  its 
relations  to  the  United  States  were  changed  thereby,  then  new 
legislation  must  be  had  before  the  courts  of  the  United  States 
could  exercise  authority  there. 

In  order  that  the  people  of  a  State  may  participate  in  the 
legislative  functions  of  the  United  States,  it  is  necessary  that 
the  State  should  be  organized.  Disorganization  which  may 
result  from  war  suspends  such  participation,  because  it  is  only 
through  organization  and  the  exercise  of  State  authority,  that 
senators  can  be  elected  by  the  legislature,  and  representatives 
chosen  by  the  people. 

But,  I  repeat,  State  organization,  and  the  exercise  of  State 
authority,  are  in  no  way  necessary  in  order  to  the  fiill  operation 
of  the  judicial  authority  of  the  United  States  within  a  State. 

Moreover,  the  judicial  right  to  act  has  been  complete,  within 
all  the  States,  during  the  whole  period  of  the  war.  The  author- 
ity has  been  obstructed  in  its  exercise,  but  it  was  not  thereby 
lost  or  impaired.     The  obstructions  are  removed.     What  rea- 
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sons  of  policy,  if  any,  may  intervene  to  delay  the  holding  of 
courts  in  the  disorganized  States,  do  not  at  this  moment  dis- 
tinctly appear. 

Now  the  fact  that  the  judicial  power  has  been,  and  now  is, 
legally  in  full  force  in  the  seceded  States,  (if  we  please  so 
to  designate  those  which  are  not  seceded  States,)  conclusively 
proves  that  the  States  have  not  lost  their  existence  as  members 
of  the  Union,  either  by  rebellion,  or  State  suicide,  or  conquest, 
or  by  any  other  process.  And  this  shows  that  the  States  have 
not  been  in  rebellion,  as  has  been  said.  We  speak  of  the  rebel 
States,  because  the  State  authority  appears  to  be  arrayed  against 
the  Union  ;  but  the  fact  that  the  judiciary  of  the  United  States 
has  at  this  moment  full  right  and  lawful  authority  to  exercise 
its  jurisdiction  throughout  the  States  in  question,  under  laws 
passed  before  the  acts  of  secession,  and  that  such  right,  although 
obstructed,  has  existed  during  the  whole  of  the  war,  shows  that 
the  rebellion  Was  personal,  and  the  offence  that  of  individuals, 
not  of  States. 

Again :  the  legislative  authority  of  Congress  extends  over 
those  States  in  the  same  manner  that  it  did  before  the  rebellion, 
and  it  has  done  so  all  the  time,  although,  like  the  judicial,  ob- 
structed in  its  actual  exercise  by  the  force  opposed  to  it. 

The  continued  organization  of  the  State  is  in  no  way  requi- 
site to  the  existence  of  the  authority  of  Congress  over  it,  and 
the  people  within  it.  If  it  were  so,  then  Congress  lost  all 
authority  by  the  success  of  the  war,  which  left  the  States  com- 
pletely disorganized.  There  has  been  no  time  during  the  rebel- 
lion that  Congress  could  not  have  passed  any  law,  to  have  force 
and  effect  within  any  of  these  States,  as  States,  which  Congress 
could  lawfully  have  passed  prior  to  the  rebellion.  And  any  law 
so  passed,  although  its  actual  operation  might  have  been  ob- 
structed and  defeated  for  years  by  force,  would  stand  good,  and 
might  be  acted  on  the  moment  the  force  was  removed,  unless  it 
was  one  which  affected  some  act  to  be  done  by  the  State.  If. 
the  two  houses  of  Congress  should  simply  admit,  as  members  of 
their  respective  bodies,  the  persons  who  have  been  elected  as 
members,  in  the  newly-organized  States,  no  readmission  of  the 
States  would  be  necessaijy.  And  no  legislation  is  necessary  to 
extend  the  laws  of  the  United  States  over  those  States,  whether 
such  persons  are  admitted  or  not. 
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Again :  the  execntive  authority  of  the  United  States  eztenda 
over  those  States,  and  has  done  so  during  the  whole  of  the 
rebellion,  impeded,  obstructed,  defeated,  doubtless,  in  its  actual 
exercise,  for  a  time,  but  remaining  legallj  operative,  and  need- 
ing only  that  the  obstruction  should  be  removed. 

No  act  ofCongress  to  enable  the  President  to  act  again  there 
has  been  found  necessary.  Postmasters  are  appoint^,  not  by 
virtue  of  military  authority,  but  by  virtue  of  the  laws  of  Con- 
gress which  existed  before  the  rebellion,  and  continued  in  force 
notwithstanding  the  rebellion.  And  other  officers  may  be 
appointed,  and  other  executive  acts  performed  there,  in  like 
manner. 

Now,  the  proposition  that  we  may  make  a  conquest  of  ter- 
ritory over  which  the  Constitution  and  laws  of  the  United 
States  existed  before  the  conquest,  at  the  time  of  the  conquest, 
and  after  the  conquest,  by  the  force  of  their  passage  before  the 
war  which  gives  rise  to  the  conquest, — territory  over  which 
the  legislative,  executive  and  judicial  authority  of  the  United 
States  was  complete  during  all  the  time  of  the  war ;  territory 
over  which  the  United  States  might,  at  any  moment  during 
the  war,  exercise  every  right  which  they  could  lawfully  exer- 
cise, by  the  Constitution,  before  the  war  or  afler  the  war,  ex- 
cept upon  the  ground  of  revolution,  —  is  a  proposition  that 
cannot  stand  in  any  well-reasoned  view  of  the  relations  of  the 
States  to  the  United  States  before  and  since  the  termination  of 
the  war. 

To-day  the  legislative,  executive  and  judicial  authority  of 
the  United  States  over  those  States,  and  the  people  of  those 
States,  under  and  by  virtue  of  the  Constitution  of  the  United 
States,  is  as  perfect  and  complete  as  the  authority  of  the  Con- 
stitution can  make  it.  To-day  there  is  no  actual  obstruction 
to  the  exercise  of  that  authority  in  either  of  its  branches.  Is  it 
not  perfecdy  evident  that  this  is  all  that  the  United  States  can 
.ask,  under  the  Constitution,  except  it  be  the  performance  of  the 
duty  resting  upon  the  people  of  those  States  to  participate  in 
the  legislation  of  the  Union,  by  sending  senators  and  represen- 
tatives, and  the  duty  of  reorganizing  the  States,  and  providing, 
through  that  organization,  for  the  wel^re  and  happiness  of  the 
people,  and  the  performance  of  all  their  duties  as  States  in  the 
Union.    To  all  this  there  is  no  obstruction,  except  the  difficulty 
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of  taking  the  first  step,  and  in  most  instances  this  step  has  been 
ahreadj  taken. 

As  I  have  already  indicated,  in  order  to  enable  the  States 
themselves  to  resume  their  functions,  some  new  action,  not  pre- 
scribed, was  to  be  taken  at  the  close  of  the  war,  because  the 
rebels,  having  usurped  the  State  authority,  and  the  usurpers 
having  been  overthrown,  the  States  were  left  without  a  State 
administration ;  a  case,  which,  not  having  been  contemplated, 
was  not  provided  for.  It  was  only  necessaiy,  however,  for  this 
purpose,  that  some  provision  should  be  made  for  holding  the 
primary  meetings  provided  for  in  the  several  constitutions,  and 
the  rest  follows  of  course,  under  the  State  laws. 

The  authority  of  the  United  States  being  complete,  there  is 
no  legal  impediment  to  the  punishment  of  traitors.  How  far 
the  constitutional  provision  securing  trial  by  jury,  which  has 
heretofore  been  regarded  as  one  of  the  greatest  safeguards  of 
liberty,  may  interpose  an  obstruction  to  convictions,  in  par- 
ticular instances,  through  the  refusal  of  juries  to  find  the  fact 
of  treason,  does  not  yet  appear.  However  great  it  may  be,  it 
will  not  be  wise  to  substitute  a  military  despotism  in  its  stead. 
It  may  yet  be  found  useful  for  the  protection  of  some  of  those 
who  now  seem  to  prefer  military  commissions. 

But  it  is  said,  '^  Shall  rebels  be  permitted  to  come  back,  and 
organize  the  State  governments,  and  oppose  the  United  States  ? 
They  are  as  bitter  rebels  as  ever." 

"  Traitors  have  no  rights,  except  the  right  to  be  hanged," 
may  do  for  a  popular  war-cry,  but  it  will  not  bear  examination, 
as  a  matter  of  constitutional  law.  Even  treason  does  not  dis- 
franchise a  man,  except  as  he  is  punished  for  it,  on  conviction ; 
and  the  accused  has  a  right  to  be  tried. 

Who  ever  expected  that  the  suppression  of  the  rebellion  by 
force,  would  operate,  in  a  day,  as  the  miraculous  conversion  of 
the  rebels  to  a  sound  political  faith  ?  It  would  be  a  more  mar- 
vellous conversion  than  the  world  ever  witnessed.  The  Con- 
stitution does  not  search  a  man's  heart,  to  determine  whether 
he  may  vote.  It  operates,  perhaps,  upon  his  conscience,  by 
requiring  him  to  take  an  oath,  if  he  is  elected  to  an  office. 
Even  here,  it  asks  not  bonds  or  sureties. 

Shall  we  punish  all  the  traitors,  or  shall  we  follow  the  more 
recent  examples  of  the  civilized  world,  and  punishing  some, 
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remit  the  rost  to  the  performance  of  tlieir  former  duties,  hoping 
that  tliey  will  be  all  the  better  citizens  for  the  bitter  expeiience 
of  the  calamities  which  they  have  brought  upon  themselves 
and  others. 

Bnl  it  is  asked  again,  —  "Shall  those  rebels  be  permitted  to 
come  back  into  the  Union  after  they  liave  shed  so  much  of  the 
best  blood  of  the  country  ?  "  That  question  it  is  readily  seen 
does  not,  and  cannot,  arise,  as  a  question  of  constitutional  law. 
Whether  it  is  designed  to  invoke  vengeance  for  acts  which 
were  wholly  unjustifiable,  and  which  in  some  uistanccs  were 
undoubtedly  horrible  atrocities,  for  which  those  who  committed 
them  deserve  the  full  penalty  of  the  law ;  or  whether  it  is  intro- 
duced to  sustain  revolutionary  measures  ;  it  has  no  place  in  a 
constitutional  discussion.  We  mourn  our  fionored  dead.  We 
shaJl  not  recall  tliem  to  life  again  by  taking  vengeance  on  those 
through  whose  agency  they  have  been  slain,  nor  by  a  sacrifice 
of  the  Constitution. 

But  it  is  said,  that  we  must  have  a  guaranty,  that  no  similar 
rebellion  against  the  authority  of  the  United  States,  shall  ever 
occur  hereafter.  The  folly  of  such  a  position  needs  no  expo- 
nent. No  such  guaranty  can  possibly  be  given.  Place  the  heel 
of  militaiy  despotism  upon  the  necks  of  tho  people  of  those 
States,  and  you  have  only  the  greater  probability  that  they 
will  eventually  attempt  to  cast  off  the  oppression.  Exter- 
minate the  Sonthem  people,  and  fill  their  places  with  Yankees, 
—  emigrants  from  Massachusetts,  if  you  please,  —  and  you 
have  only  made  assurance  doubly  sure,  that  if  they  deem 
themselves  oppr^sed,  yon  will  have  another  rebellion,  founded 
perhaps  in  a  better  reason  than  the  last,  and  so  much  the  more 
likely  to  be  successful. 

If  you  intend  to  gnard  against  rebellion,  in  future,  punish 
the  leaders,  so  far  as  justice  and  policy  dictate,  and  pardon 
the  followers,  Difiuee,  as  far  as  you  may,  just  principles,  and 
promote  the  prosperity  even  of  rebels,  no  longer  such,  by  all 
rightftil  measures. 

Another  consideration  to  be  noted  here  is,  that  you  cannot 

require  any  such  guaranty,  or  force  upon  the  States  or  the 

people   any  measures  to   secure   it,  except  by  revolutionary 

acUon. 

.To  have  the  full  exercise  of  all  the  powers  of  the  United 
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States,  legislative,  executive  and  judicial,  within  these  States, 
and  to  have  the  States  providing  within  their  sphere  for  the 
welfare  of  their  people,  and  complying  with  the  requirements 
of  the  Constitution,  is  not  onlj  all  that  the  United  States  can 
require,  but  all  that  they  can  have  under  the  Constitution. 
All  beyond  this  is  revolutionary.  We  have  the  power,  and 
may  say  what  we  will  have  in  the  way  of  revolution.  But  if 
we  want  revolution,  let  us  say  that  we  intend  revolution,  and 
not,  by  attempting  to  shield  our  unauthorized  measures  under 
the  pretence  of  constitutionsd  authority,  destroy  the  vitality  of 
the  Constitution,  making  it  the  instrument  to  serve  the  pur- 
pose of  any  party  in  power,  by  forced  or  sophistical  constriic- 
tion ;  for  in  that  way  it  will  become  an  engine  of  despotism, 
instead  of  the  sheet-anchor  of  freedom. 

The  proclamation  of  emancipation  was  glorified  as  the  con- 
.stitutional  charter  of  freedom  to  the  slaves,  —  duly  issued  by 
constitutional  authority,  under  the  war  power.  Elaborate 
speeches  of  politicians,  and  more  elaborate  essays  and  sermons 
of  reverend  doctors  of  divinity,  proved,  as  they  thought,  be- 
yond all  question,  the  constitutional  right  of  the  President  to 
issue  it;  the  main  authority  relied  upon  in  the  argument, 
being  an  ill-considered,  general  remark  of  John  Quincy 
Adams,  in  a  heated  debate,  that  ^^by  the  laws  of  war,  an 
invaded  country  has  all  its  laws  and  municipal  regulations 
swept  by  the  board,"  and  that  "  when  a  country  is  invaded, 
and  two  hostile  armies  are  met  in  martial  array,  the  com- 
manders of  both  armies  have  power  to  emancipate  all  the 
slaves  in  the  invaded  territory " ;  —  the  logical  conclusion 
being,  in  the  application  of  this  remark  of  Mr.  Adams,  that 
President  Lincoln,  in  the  presidential  chair  at  Washington, 
with  his  cabinet  around  him,  could,  after  consulting  ^^  Whit- 
ing's War  Powers  of  Congress  and  of  the  President,"  free  all 
the  slaves  in  the  rebellious  districts -— by  a  proclamation  1 1 1 
Two  South  American  pronimciamentos  have,  I  thinks  been 
cited,  as  having  settled  that  the  power  existed  under  the  law 
of  nations.  Indeed  I  It  is  very  clear  that  they  never  settled 
anything  else,  on  the  subject  of  international  law.  Painting 
gave  us  the  President  and  Cabinet  in  council  upon  the  proc- 
lamation. The  engraver's  art  is  to  multiply  the  copies,  and 
give  immortaUty  to  ''  the  war  powers."    Jubilee  meetings  stiU 
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celebrate  its  anniversary.  And  now,  the  Chairman  of  the  Com- 
.■  mittee  of  ways  and  means,  the  leader  of  the  dominant  party  in 
the  House  of  Representatives,  telb  us,  that  ^^  no  thoughtful  man 
has  pretended  that  LincoMs  Proclamation^  so  noble  in  eentiment^ 
liberated  a  single  slaveJ^ 

It  is  impossible  that  the  Constitution  should  not  receive 
detriment  with  such  handling. 

The  President,  as  a  condition  of  the  removal  of  military 
rule,  has  required  the  States  to  abolish  slavery,  and  they  have 
done  it.  It  is  effective,  because  in  any  legal  controversy, 
involving  the  freedom  of  the  slave,  the  courts  cannot  go  behind 
these  amendments  to  the  State  constitutions,  and  inquire 
whether  the  people  were,  or  were  not,  coerced  into  their  adop- 
tion. For  all  legal  purposes,  the  act  of  the  people,  in  voting 
for  these  amendments,  must  be  deemed  and  taken  to  be  their 
voluntary  act.  But  aside  from  legal  investigations,  we  know 
well  enough,  in  point  of  fact,  that  the  people  of  these  States 
were  compelled  to  abolish  slavery,  as  a  condition  of  their  being 
permitted  to  reorganize  their  State  governments.  And  this  is 
revolution,  thus  far.  The  authorities  of  the  United  States 
compelled  the  surrender  of  what  has  been  known  as  a  State 
power  and  a  State  right,  since  the  Declaration  of  Indepen- 
dence, —  for  more  than  half  a  century  an  acknowledged 
State  right. 

The  same  frank  leader  in  the  House  of  Representatives  says 
of  this  requirement  of  the  President,  "  That  is  the  command 
of  a  conqueror.  That  is  Reconstruction,  not  Restoration. 
Reconstruction  too,"  he  adds,  "by  assuming  the  powers  of 
Congress."  But  the  powers  of  Congress,  and  the  measures  of 
Congress,  which  he  advocates,  are  equally  the  powers  of  a 
conqueror,  and  measures  of  reconstruction. 

Let  me  not  be  understood  to  say,  that  under  the  circum- 
stances of  the  case,  some  measures  of  revolution  were  not 
justifiable.  What  I  contend  for  is  that  all  such  measures 
should  be  baptized  in  their  own  proper  name,  and  stand  on 
their  own  merits,  as  such,  and  that  the  Constitution  should  not 
be  perverted,  by  being  made  to  cover  all  the  measures  to  which 
a  dominant  party*  sees  fit  to  resort,  even  to  accomplish  a  good 
deed,  still  less  those  which  are  adopted  to  secure  a  party 
ascendency. 
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The  adoption  of  the  amendment  to  the  Constitntion  of  the 
United  States  abolishing  slavery,  extinguished  it  where  it  still 
remained,  without  revolution. 

But  here  again  we  have  the  fact,  that  some  three  to  four 
millions  of  persons,  lately  slaves,  are  now  free.  It  is  alleged 
that  the  United  States,  having  thus  enforced  their  freedom,  are 
now  bound  to  provide  for  their  welfare ;  that  this  includes 
protection  against  their  former  masters,  the  right  to  testify 
in  the  courts,  to  sit  on  juries,  the  right  of  suffrage,  &c. 

I  have  nothing  to  say  against  the  emancipation  itself,  whether 
as  a  measure  of  revolution  or  otherwise,  except  that  the  gift  of 
freedom  to  millions  of  persons  before  in  servitude,  has  proved, 
and  will  still  prove,  a  most  fatal  gift  to  great  numbers  of  its  re- 
cipients. I  could  have  been  better  satisfied,  if  the  boon  could 
have  been  bestowed  in  a  mode  somewhat  less  deadly. 

But  if,  having  effected  the  greater  portion  of  the  emancipa- 
tion by  a  measure  of  revolution,  it  is  necessary  to  cigry  our 
revolutionary  measures  still  further,  let  us  meet  the  exigency 
fairly,  and  say  that  having  through  revolution  subverted  the 
rights  of  the  States  to  hold  slaves  and  regulate  slaVery,  we 
have  thereby  incurred  a  duty  which  makes  it  necessary  for  us, 
by  another  revolutionary  measure,  to  subvert  certain  other 
rights  of  the  States  to  regulate  the  political  rights  of  freemen, 
in  matters  which  concern  their  relations  to  the  States;  and 
then  we  shall  have  the  case  stated  in  its  true  aspect,  and  can 
judge  of  it  accordingly. 

Certain  it  is  that  the  right  of  suffiuge,  the  right  to  be  heard 
as  a  witness  in  the  courts  of  justice,  the  right  or  the  duty  to 
sit  as  a  juror,  &c.,  &c.,  have  been  from  the  first,  and  are  still, 
matters  of  State  regulation. 

Those  who  abandon  the  theory  of  conquest  and  suicide  and 
loss  of  State  rights,  consequent  upon  the  rebellion,  admit  the 
last,  as  well  as  the  first  part  of  this  proposition. 

But  there  seems  to  be  a  great  reluctance  to  say  ^^  Revolu- 
tion," and  so  the  Constitution  is  subjected  to  a  new  process  of 
construction,  and  a  new  discovery  is  made. 

The  Constitution,  article  4th,  section  4th,  contains  this  pro- 
vision, to  wit :  — 

^  The  United  States  shall  guarantee  to  every  State  in  this  Union  a 
republican  form  of  government,  and  shall  protect  each  of  them  against 
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invasion ;  and  on  application  of  the  legislature,  or  of  the  execativey 
(when  the  legislature  cannot  be  convened,)  against  domestic  Tic- 
lence.'' 

The  discovery  is,  that  under  the  first  clause  of  this  section, 
the  United  States  maj  require  of  the  States  io  which  the 
emancipation  has  taken  place,  to  abolish  all  distinctions  founded 
upon  color,  and  give  to  the  freedmen  the  right  of  sufl&a^  and 
all  other  civil  rights,  because  that  is  necessary  in  order  that 
those  States  should  possess  the  republican  form  of  government 
which  the  United  States  is  thus  bound  to  guarantee  to  them ; 
and  that  the  states  may  be  held  in  military  grasp  until  all  this 
is  done,  and  the  constitutional  obligation  on  the  part  of  the 
United  States  thus  complied  with. 

I  am  not(  aware  who  is  entitled  to  the  credit  of  this  dis- 
covery, made  for  .the  first  time,  as  a  matter  of  constitutional 
construction,  more  than  three  quarters  of  a  century  after  the 
Constitiition  was  adopted.  But  it  is  urged,  with  truth,  that 
this  last  &ct  is  not  conclusive  against  the  construction  con- 
tended for,  because  it  is  only  lately  that  people  were  put  upon 
inquiry  "^^hether  this  is  not  the  true  construction  of  the  clause. 
May  not  this  be  fairly  regarded  as  an  admission  that  it  is  only 
recently  that  such  a  consti*uction  has  become  necessary  in  order 
to  effect  certain  purposes.  Why  were  not  people  long  since 
put  upon  this  inquiry  in  reference  to  Illinois,  where  until 
recently  no  free  negro  or  mulatto  was  permitted  to  come  and 
settle  without  producing  a  certificate  of  his  freedom,  and 
without  giving  bond  not  to  become  a  charge  on  any  county  in 
the  State;  and  a  negro,  mulatto,  or  Indian,  could  not  be  a 
witness  in  any  court  in  the  State,  in  any  case  against  a  white 
person,  —  where  a  person  having  one  fourth  part  negro  blood 
was  to  be  adjudged  a  mulatto,  —  and  where,  by  the  Consti- 
tution, the  right  of  sufirage  was  confined  to  the  white  male 
inhabitants.  Why  was  not  the  inquiry  made  also  in  relation 
to  Connecticut  and  other  States,  where  similar  restrictions 
exist  upon  the  right  of  suffrage  ?  To  say  that  there  are  but 
few  persons  in  the  free  States  upon  whom  such  restrictions 
have  operated,  is  dodging  the  question,  —  which  is  one  of 
principle  and  nof  of  numbers. 

The  "  Address  to  the  People  of  the  United  States,"  drawn 
up  by  the  Committee  appointed  at  a  meeting  of  citizens  in 
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Fancuil  Hall,  in  July,  1865,  seems  to  contain  the  germ  of  such 
a  constraction,  rather  than  to  state  the  proposition,  even  in  its 
simplest  form.  And  the-  conclusion  appears  to  be,  that  it  is  the 
right  and  duty  of  the  United  States,  to  hold  those  States  in  the 
military  grasp  until  the  desirable  end  should  be  attained, 
without  undertaking  to  specify  upon  what  course  of  reasoning 
that  conclusion  is  based.  The  Address,  while  it  says  that  ^^  it 
is  our  right  and  duty  to  secure  whatever  the  public  safety  and 
the  public  faith  require,"  admits  that  under  the  Constitution, 
most  of  these  subjects  of  which  it  speaks  are  entirely  matters  of 
State  jurisdiction.  A  few  short  extracts  will  show  the  general 
purport  of  it. 

*^  Once  withdraw  the  powers  of  war,  and  admit  a  State  to  its  full 
functions,  and  the  anthority  of  the  nation  over  these  subjects  is  gone. 
It  is  a  State  function  to  determine  who  shall  hold  land,  who  shall 
testify  in  State  courts,  who  shall  be  educated,  and  how ;  who  shall 
labor,  and  how;  and  undec  what  contracts  or  obligations,  and  how 
enforced ;  and  who  shall  vote  in  national  as  well  as  State  elections. 

"  Any  restoration  would  be  dangerous,  which  did  not  secure,  beyond 
all  reasonable  peril,  the  abolition  of  slavery,  actual  freedom,  just  rights 
to  the  free,  and  within  each  State,  ^a  republican  form  of  govern- 
ment.' 

**  We  do  not  ask  that  the  nation  shall  insist  on  an  unconditional, 
universal  sufirage.  We  admit  that  States  determine  for  themselves 
the  principles  upon  which  they  will  act,  in  the  restrictions  and  condi- 
tions they  place  upon  suffrage.  All  the  States  make  restrictions  of 
age,  sex,  and  residence,  and  often  annex  other  conditions  operating  in 
substance  equally  upon  all,  and  reasonably  attainable  by  all.  Those 
matters  lie  within  the  region  of  advice  from  neighbors,  and  not  of 
national  authority.  We  speak  only  to  the  point  where  the  national 
authority  comes  in.  We  cannot  require  the  rebel  States,  if  we  treat 
them  as  States,  to  adopt  a  system,  for  the  sole  reason  that  we  think  it 
right  Of  that,  each  State,  acting  as  a  State,  must  be  the  judge. 
But  in  the  situation  in  which  the  rebel  States  now  are,  the  nation  can 
insist  upon  what  is  necessary  to  public  safety  and  peace. 

'^  The  end  the  nation  has  in  view  is  the  same  as  that  for  which  the 
war  was  accepted  and  prosecuted,  —  the  restoration  of  the  States  to 
their  legitimate  relations  with  the  republic  The  condition  of  things 
calls  for  no  limitations  of  times  or  methods.  By  whatever  course  of 
reasoning  it  may  be  reached,  upon  whatever  doctrine  of  public  law  it 
may  rest ;  however  long  may  be  the  interval  of  waiting,  and  what- 
ever may  be  the  process  resorted  to,  the  friends  and  enemies  of  the 
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republic  should  alike  andentand  that  it  has  the  powerSy  and  will  use 
the  means,  to  insure  a  final  restoration  of  the  States,  with  eonstita- 
tions  which  are  republican,  and  with  provisions  that  shall  secure  the 
public  safety  and  the  public  faith." 

It  does  not  require  great  sagacity  to  perceiye  to' what  all  this 
tends,  but  the  discovery  that  it  could  all  be  done  under  the 
clause  of  the  Constitution  by  which  the  United  States  guar- 
antees to  each  State  a  republican  form  of  goyemment,  had  not 
then  been  fully  made. 

A  supplement  to  the  "Daily  .Advertiser,"  in  December 
following,  contains  what  may  perhaps  be  regarded  as  a  supple- 
ment to  the  Faneuil  Hall  address.  It  is  an  attempt  to  sustain 
the  conclusions  of  that  address  by  an  explicit  reference  to  the 
clause  of  the  Constitution  under  consideration. 

One  object  of  the  paper  appears  to  be  to  vindicate  the  right 
of  Congress  to  do  whatever  may  be  needful ;  another  object 
to  show  that  the  clause  under  consideration  may  be  made  by 
Congress  the  ground  for  holding  the  Southern  States  out  of  the 
Union,  until  the  States  shall  satisfy  Congress  that  there  is  no 
imminent  danger  that  those  who  have  always  been  free  will 
oppress  those  who  have  recently  become  free,  in  a  manner  and 
to  an  extent  inconsistent  with  republicanism,  of  which  Con- 
gress must  judge.  What  guaranty  against  such  oppression  is 
necessary  in  order  to  satisfy  Congress,  is  not  said.  But  refer- 
ring to  the  guaranty  clause,  it  is  remarked :  — 

^  It  is  a  covenant  of  the  United  States.  It  must  be  the  duty  of  the 
United  States  to  do  what  it  solemnly  promises  to  do.  It  can  do  this 
only  by  and  through  Congress.  It  is  therefore  a  duty  of  Congress  to 
discharge  this  duty  of  the  United  States." 

The  writer  then  supposes,  in  order  to  illustrate  his  meaning, 
that  — 

"  *  An  act  to  guarantee  to  every  State  a  republican  form  of  gov- 
ernment '  should  be  passed  by  Congress,  providing  that  *  everything 
in  the  Constitution  or  laws  of  any  State,  which  deprives  as  many  as 
one  fourth  part  of  the  citizens  of  that  State,  as  ascertained  by  the  last 
preceding  census,  of  rights  or  privileges  of  property,  of  education,  of 
standing  before  the  courts  as  parties  or  witnesses,  or  of  sufirage, 
which  rights  or  privileges  are  possessed  by  the  other  part  of  said 
citizens,  which  deprivation  is  founded  upon  a  difference  of  race  or 
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color  between  those  who  possess  said  rights  and  privileges  and  those 
who  are  deprived  of  them,  is,  and  the  same  is  hereby  made  and 
declared  to  be,  null  and  of  no  force  or  effect.*' 

He  argues  in  favor  of  the  constitutional  right  of  Congress  to 
pass  such  an  act.  And  he  supposes  Congress  to  say  to  the 
States,  — 

^  Be  you  wise  or  unwise  in  your  provisions  about  suffrage,  we  have 
nothing  to  do  with  you  unless  you  become  non-republican.  Then  we 
must  interfere ;  then  we  must  prevent  or  annul  whatever  is  thus  non- 
repubHcan.  For  it  is  a  direct  violation  of  a  most  distinct  guaranty 
of  the  United  States,  of  a  guaranty  which  guards  the  very  founda- 
tion of  our  government,  which  the  United  States  cannot  carry 
into  effect  except  by  Congress,  and  which  Congress  cannot  carry 
into  effect  except  by  preventing  or  annulling  everything  that  is 
inconsistent  with  republicanism.     And  that  it  is  our  duty  to  do." 

The  writer  adds,  — 

^  I  cannot  but  regard  the  view  that  the  guaranty  clause  gives  to 
Congress  mainly  if  not  solely  a  negative  and  restraining  power,  as  of 
some  importance.  And  it  seems  to  dispose  of  the  objection  founded 
upon  the  earlier  political  history  of  our  country.  The  framers  of  the 
Constitution  made  no  rule  for  all  the  States  as  to  the  right  of  suffrage, 
because  this  right  differed  exceedingly  in  the  different  States ;  but  all 
were  republican,  and  this  was  enough.  The  Constitution  recognized 
slavery,  and  therefore  the  existence  of  a  large  body  of  slaves  called 
for  no  exercise  of  this  power.  But  if,  in  the  judgment  of  Congress, 
there  is  imminent  danger  in  any  State  where  this  transformation  has 
taken  place,  that  they  who  have  always  been  free  will  oppress  those 
who  have  recently  become  free,  in  a  manner  or  to  an  extent  incon- 
sistent with  republicanism,  here,  for  the  first  time,  is  an  occasion  for 
the  exercise  of  this  power." 

Here  is  a  distinct  admission  that  at  the  time  of  the  adoption 
of  the  Constitution  the  States  were  all  republican.  But  the 
idea  that  a  State  holding  twenty-five  per  cent,  of  its  population 
in  abject  slavery,  without  any  of  the  rights  of  manhood  what- 
ever, is  a  republican  State,  within  the  meaning  of  the  Consti- 
tution ;  and  that  the  same  State,  by  emancipating  this  twenty- 
five  per  cent,  becomes  anti-republican,  within  the  meaning  of 
the  same  Constitution,  if  it  does  not  at  once  confer  upon  that 
population  the  right  of  suffrage,  and  all  rights  usually  con- 
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ceded  to  citizens,  because  in  such  case  Congress  may  please  to 
apprehend  that  there  may  be  oppression  of  that  class,  can  have 
no  sonnd  foundation.  If  it  can  be  supposed  that  there  may  be 
a  greater  oppression  of  a  class  than  that  found  in  the  state  of 
slavery,  how  many  eloquent  speeches  have  been  made  in  vain. 

The  writer  on  criminal  law  before  referred  to,  contends  that 
the  States  in  question  have  no  government,  and  that  the 
United  States  may  therefore  act  under  this  clause.  He  says, 
*^the  effect  of  the  act  of  secession  was  to  place  the* seceded 
States  under  liability  to  be  re-clothed  by  the  United  States 
according  to  the  terms  of  the  Constitution." 

He  adds,  that  whether  his  views  are  correct  or  not  as  regards 
the  effect  of  this  particular  provision^  yet  it  is  the  view  which 
has  all  along  been  entertained  by  what  is  deemed  the  sound 
and  conservative  part  of  our  loyal  community,  as  deducible  in 
some  way  from  the  Constitution.  That  shows  the  animus  pre« 
cisely.  The  thing  must  'be  done,  and  so  the  right  to  do  it  is 
to  be  deduced  in  some  way  from  the  Constitution. 

But  an  opinion  carrying  greater  weight  than  this,  is  that  of 
an  eminent  jurist,  for  a  long  period  Chief  Justice  of  Vermont, 
who  in  that  office,  and  as  a  text-writer,  has  obtained  deserved 
celebrity,  and  who  in  a  letter  to  a  member  of  Congress  assumes 
to  treat  the  subject  of  restoration,  in  what  he  intends  as  a 
purely  legal  and  logical  argument,  —  in  the  first  part  of  which 
he  controverts  with  great  success  several  of  the  illogical  argu- 
ments of  the  political  stump  speakers. 

Of  negro  suffrage  he  says,  — 

"  "We  do  not  comprehend  how  the  national  government  have  any- 
thing to  do  with  that  question.  The  national  Constitution  formally 
recognizes  that  as  an  inherent  and  unsurrendered  State  right. .... 
The  elective  franchise,  and  the  right  of  defining  it,  is  one  of  the 
fundamental  powers  of  all  free  government,  —  one  which  cannot  be 
taken  away,  except  by  the  clearest  concession,  without  the  utter 
annihilation  of  the  very  first  principles  of  national  liberty.  And  he 
mu^t  be  a  bold  man  who  would  assume  to  claim  that  the  States  have 
ever  ceded  this  to  the  nation 

"  If,  then,  there  is  any  just  and  proper  mode  of  securing  to  the 
blacks  that  agency  and  voice  in  the  government  which  seems  so 
desirable  to  their  proper  protection  in  their  present  defenceless  posi- 
tion, we  must  look  beyond  the  gelieral  law  of  the  elective  franchise 
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in  the  State  and  manicipal  elections,  or  even  as  to  national  elec- 
tions, since  this  depends  exclusively  upon  State  authority.  And  in 
attempting  to  find  some  proper  way  of  escape  from  the  embarrassing 
dilemma,  it  has  seemed  to  us  that  it  may  be  done  through  the  organic 
law  of  the  State,  and  the  obligation  imposed  upon  the  nation  to  guar- 
antee to  each  of  the  States  a  republican  form  of  government. 

*^  This  provision  of  the  national  Constitution  must  imply  the  power 
in  the  nation  of  judging  what  is  a  republican  form  of  government. 
.  .  •  •  Unless  this  provision  carries  with  it  the  power  of  judging  and 
determining  for  themselves  what  shall  be  a  republican  form  of  gov- 
ernment, it  would  become  both  useless  and  impracticable.  We  must 
then,  conclude  that  there  is  hereby  reserved  to  the  nation  the  right  of 
deciding  when  the  States  have  departed  from  the  republican  form 
of  government,  and  to  demand  a  return,  in  some  way,  to  that  form 
of  government 

*^  The  nation  may,  therefore,  not  only  properly  insist  that  slavery 
shall  be  abolished  by  the  States,  but  that  they  shall  give  reasonable  as- 
surance and  guaranty  against  its  reestabKshment.  The  least  Which  this 
implies  is,  that  this  large  accession  of  free  and  native  population  which 
had  in  its  former  dependent  state  been  represented  through  their  supe- 
riors, the  masters,  but  which  in  its  present  new  state  is  not  repre- 
sented in  any  form  or  mode  in  the  organic  law  of  the  several  States, 
should  in  some  way  have  a  fair  and  free  opportunity  of  being  heard, 
in  person,  or  by  their  representatives,  in  the  creation  of  a  new  organic 
law,  which  may  be  said  fairly  and  truly  to  represent  the  whole  native 
and  naturalized  population  of  the  State.  This  accession  of  free  native 
population  is  not  by  the  ordinary  process  of  growth  or  accretion,  but 
may  be  properly  said  to  have  been  brought  about  by  avulsion  or  sud- 
den accession.  And  as  it  is  clearly  entitled  to  be  represented  in  some 
form  in  the  creation  of  the  organic  law  of  the  State,  and  as  it  is  clearly 
not  so  represented  in  its  newly-acquired  status^  it  seems  not  improper 
for  the  national  executive  and  legislative  authority  to  require  of  the 
several  States  where  the  rebellion  prevailed,  and  where  slavery  has 
been  abolished  in  consequence,  that  the  States  shall  form  new  consti- 
tutions, giving  all  the  native  and  naturalized  inhabitants  a  voice  therein. 
This  could  only  be  done  by  having  the  convention  forming  the  consti- 
tution composed  of  delegates  chosen  by  the  vote  of  the  whole  people, 
and  then  submitted  for  its  adoption  to  the  vote  of  the  whole  people. 
This  the  national  authority  may  clearly  demand  as  the  very  least  which 
will  produce  a  republican  form  of  government,  —  one  which  they  will 
feel  justified  in  regarding  as  fully  coming  within  the  view  of  the  re- 
quirements of  the  National  Constitution." 
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This  conclusion  is  certainly  not  a  logical  sequence  from  the 
positions  of  the  writer  which  precede  it. 

In  considering  this  subject  we  may  start  with  the  proposition, 
that  the  war  has  given  no  new  meaning  to  the  clause  of  the 
Constitution  requiring  the  United  States  to  guarantee  to  eyery 
State  in  the  Union  a  republican  form  of  government.  The 
United  Slates  have  no  greater  power,  by  means  of  this  clause, 
than  they  had  on  the  first  adoption  of  the  Constitution.  The 
true  construction  of  it  as  it  stood  on  its  adoption,  is  its  true  in- 
terpretation  at  the  present  time.  What  it  was  then,  it  is  now. 
What  it  meant  then,  it  means  now.  What  might  have  then 
been  done  under  it,  may  be  done  now ;  and  what  could  not  thoU 
have  been  rightly  and  lawfully  done  under  it,  if  attempted  to  be 
done  now,  will  be  an  attempt  at  usurpation  or  revolution. 

The  true  construction  may  or  may  not  be  presented  in  a 
clearer  light  by  the  logic  of  subsequent  events.  But  that  lo^c 
cannot  change  the  provisibn  go  as  to  make  it  what  it  was  not 
when  it  was  adopted. 

We  come,  then,  to  the  inquiry,  what  is  the  true  meaning  and 
construction  of  this  provision  as  it  existed  on  the  adoption  of  the 
Constitution,  and  as  it  exists  at  the  present  time  ? 

In  this,  as  I  have  already  said  in  general,  we  may  best  de- 
termine the  true  construction  of  the  Constitution  by  a  study  of 
its  history.  This,  fortunately,  is,  in  tlie  main,  open  to  us.  Its 
formation  was  not  so  remote  that  the  necessities  which  led  to  it, 
the  purposes  of  its  framers,  the  discussions  respecting  its  differ- 
ent provisions,  the  difficulties  it  encountered,  and  the  particular 
objections  to  its  adoption,  cannot  be  substantially  traced  at  the 
present  day.  And  it  is  to  these  that  we  are  to  resort,  in  most 
instances,  where  doubts  exist  respecting  its  meaning.  Words 
change,  views  change,  party  purposes  change,  arguments  change. 
The  facts  which  have  happened  may  be  misrepresented,  but  can- 
not change.  When  we  have  the  certainty  of  their  existence,  they 
are  safe  guides  from  which  to  derive  the  interpretation  of  the 
language  which  was  used  in  connection  with  them.  It  is  a 
familiar  principle  of  the  law,  that  a  declaration  accompanying 
an  act,  and  tending  to  elucidate  it,  may  be  given  in  evidence  to 
show  the  true  character  of  the  act.  In  like  manner  the  circum- 
stances under  which  a  declaration  is  made,  may  serve  to  inter- 
pret the  language,  and  give  a  character  to  the  declaration. 
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But  an  argoment  founded  upon  the  general  circumstances 
attending  the  origin  and  adoption  of  the  Constitution,  may  be 
superfluous  in  this  case,  because  the  reason  for  the  incorporation 
of  the  provision  in  question  into  the  Constitution,  and  its  true 
interpretation  at  that  day,  is  made  perfectly  clear,  by  a  refer- 
ence to  the  "  Madison  Papers,"  and  to  the  "  Federalist."  We 
can  trace  this  provision  from  its  inception,  in  a  somewhat  dif- 
ferent form,  in  the  mind  of  Mr.  Madison,  as  set  forth  in  a  letter 
to  Governor  Randolph  ;  through  all  the  stages  by  means  of 
which  it  assumed  its  present  shape,  having  had  its  origin  in 
an  idea  that  the  Constitution  ought  to  contain  a  provision 
expressly  guaranteeing  the  tranquillity  of  the  States  against 
internal  as  well  as  external  dangers.  It  appears  that  the 
resolution  at  first  introduced  into  the  convention  was,  that  ^^a 
republican  government  and  the  territory  of  each  State,  except 
in  the  instance  of  a  voluntary  junction  of  government  and  ter- 
ritory, ought  to  be  guaranteed  by  the  United  States  to  each 
State ; "  that  it  was  altered  in  the  committee  of  the  whole,  so 
as  to  read,  that  '*  a  republican  constitution,  and  its  existing  laws, 
ought  to  be  guaranteed  to  each  State  by  the  United  States ; " 
that  when  this  proposition  came  up  for  consideration  an  objec- 
tion was  made  to  guaranteeing  the  existing  laws  of  the  several 
States,  a  member  saying  that  he  "  should  be  very  unwilling  that 
such  laws  as  exist  in  Rhode  Island  should  be  guaranteed,"  — 
to  which  it  was  answered,  "  the  object  is  merely  to  secure  the 
States  against  dangerous  commotions,  insurrections,  and  rebel- 
lions ; "  that  Mr.  Madison  moved  to  substitute,  ^'  that  the  con- 
stitutional authority  of  the  States  shall  be  guaranteed  to  them, 
respectively,  against  domestic  as  well  as  foreign  violence;" 
whereupon  a  member  said,  he  "  was  afraid  of  perpetuating  the 
existing  constitutions  of  the  States, —  that  of  Georgia  was  a  very 
bad  one,  and  he  hoped  would  be  revised  and  amended ; "  that 
Mr.  Randolph  moved  to  add,  as  an  amendment  to  Mr.  Madi- 
son's motion,  '^and  that  no  State  be  permitted  to  form  any 
other  than  a  republican  government ; "  whereupon  "  Mr.  Wil- 
son moved,  as  a  better  expression  of  the  idea^  that  a  republican 
form  of  government  shall  be  guaranteed  to  each  State,  and  that 
each  State  shall  be  protected  against  foreign  and  domestic  vio- 
lence." This  seeming  to  be  well  received,  Mr.  Madison  and 
Mr.  Randolph  withdrew  their  propositions,  and  on  the  question 
for  agreeing  to  Mr.  Wilson's  motion,  it  passed  nem  conJ*^ 
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We  have  in  this  brief  history  the  origin  of  this  provision ;  its 
shape  when  introdoced  into  the  convention,  embracing  a  guar- 
anty of  the  territory  of  each  State ;  its  change  to  a  guaranty  of 
the  Constitution,  and  the  existing  laws  of  each  State ;  the  objeo- 
tions  to  it  in  that  form ;  the  motions  to  amend,  untU  «« a  better 
expression  of  the  idea''  was  reached  in  the  adoption  of  a  propo- 
sition, the  first  clause  of  which  was  substantially  the  clause  in 
question  as  it  now  stands  in  the  Constitution.  And  it  is  per- 
fectly evident  that  the  expression  of  the  idea  thus  reached,  had 
in  it  no  element  whatever  authorizing,  or  tending  to  authorize, 
the  construction  which  has  recently  been  attempted  to  be  put 
upon  this  section. 

The  change  by  which  the  words,  **  that  a  republican  form  of 
government  shall  be  guaranteed  to  each  State,"  were  made  to 
read  as  at  present,  *^  the  United  States  shall  guarantee  to  every 
State  in  this  Union  a  republican  form  of  government,"  which 
in  no  manner  afiects  the  meaning  or  effect  of  the  clause,  arose 
from  objections  which  were  afterward  made  to  the  latter  part  of 
the  amendment,  adopted  on  motion  of  Mr.  Wilson.  These  ob- 
jections were  founded  upon  a  fear  that  a  provision,  '^  that  each 
State  shall  be  protected  against  foreign  and  domestic  violence," 
unless  some  limitation  should  be  placed  on  the  general  language 
of  it,  might  give  to  the  United  States  a  dangerous  power  of  in- 
terference in  the  internal  concerns  of  the  States ;  and  to  guard 
against  this,  it  was  altered,  through  several  amendments,  until 
it  was  limited  as  it  stands  at  present  in  the  Constitution.  In 
the  forty-third  number  of  the  "  Federalist,"  Mr.  Madison,  com- 
menting on  this  section,  says :  — 

''  In  a  coDfederacj  founded  on  republican  principles,  and  composed 
of  republican  members,  the  superintending  government  ought  clearly 
to  possess  authority  to  defend  the  system  against  aristocratic  or  mo- 
narchical innovations.  The  more  intimate  the  nature  of  such  an  union 
may  be,  the  greater  interest  have  the  members  in  the  political  institu- 
tions of  each  other ;  and  the  greater  right  to  insist,  that  the  forms 
of  government  under  which  the  compact  was  entered  into,  should  be 
subsiantiaUy  maintained 

"  It  may  possibly  be  asked,  what  need  there  could  be  of  such  a  pre- 
caution, and  whether  it  may  not  become  a  pretext  for  alterations  in  the 
State  governments,  without  the  concurrence  of  the  States  themselves. 
These  questions  admit  of  ready  answers.    If  the  interposition  of  the 
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general  government  shoald  not  be  needed,  the  provision  for  such  an 
event  will  be  harmless  superfluity  only  in  the  Ck)n8titution.  But  who 
can  say  what  experiments  may  be  produced  by  the  caprice  of  particu- 
lar States,  by  the  ambition  of  enterprising  leaders,  or  by  the  intrigues 
and  influence  of  foreign  powers  ?  To  the  second  question  it  may  be 
answered,  that  if  the  general  government  should  interpose  by  virtue  of 
this  constitutional  authority,  it  will  be  of  course  bound  to  pursue  the 
authority.  But  the  authority  extends  no  further  than  to  a  guararUy 
of  a  republican  form  of  government,  which  supposes  a  preexisting  gov- 
ernment of  the  form  which  is  to  be  guaranteed.  As  long,  therefore, 
as  the  existing  republican  forms  are  continued  by  the  States,  they  are 
guaranteed  by  the  Federal  Constitution.  Whenever  the  States  may 
choose  to  substitute  other  republican  forms  they  have  a  right  to  do  so, 
and  to  claim  the  Federal  guaranty  for  the  latter.  The  only  restriction 
imposed  on  them  is,  that  they  shall  not  change  republican  for  anti- 
republican  constitutions;  a  restriction  which,  it  is  presumed,  v/ill 
hardly  be  considered  as  grievous.'' 

It  is  almost  wonderful  how  fully  and  completely  this  account 
of  the  origin,  progress,  and  adoption,  of  this  guaranty  of  a  repub- 
lican form  of  government,  refutes  and  destroys  all  the  glosses 
which  have  lately  been  attempted  to  be  put  upon  it,  as  an  au- 
thority for  the  United  States  to  interfere  in  the  internal  con- 
cerns of  the  States. 

There  are  other  considerations  showing  that  it  had  not,  and 
could  not  have  had,  any  regard  to  State  laws  with  respect  to 
race,  color,  class,  suffrage,  testimony,  or  anything  of  that  char- 
acter. 

The  language  of  the  clause  in  question  is  that  of  obligation 
on  the  part  of  the  United  States.  Slavery  then  existed  in 
nearly  every  State.  In  but  very  few  of  them  could  free  negroes 
vote ;  in  many  they  could  not  testify  in  courts  in  a  controversy 
in  which  a  white  man  was  a  party ;  and  in  others  there  was  an 
exclusion  of  large  numbers  of  the  people  frt>m  the  right  of  suf- 
frage, confining  it,  in  some  instances,  to  freeholders  alone. 

If  the  exclusion  of  large  numbers  of  the  inhabitants  from  the 
right  of  suffirage,  cotdd  prove  that  the  State  making  the  exclu- 
sion has  not  a  republican  form  of  government,  then  not  only  were 
several  of  the  States  not  republican  in  tneir  forms  of  govern* 
ment  when  the  Constitution  was  adopted,  and  the  guaranty  thus 
broken  immediately  after  it  was  made,  but  the  fhuners  of  the 
Constitution  knew  that  it  would,  be  thus  broken,  for  they  knew 
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that  no  change  in  the  forms  of  the  State  goyemments  was 
contemplated.  This  is  charging  upon  the  framen  of  the  Con- 
stitntion  not  merely  foolishness  in  adopting  the  provinon,  bot 
criminal  negligence  in  making  no  attempt  to  enforce  it.  That 
generation  passed  away  and  another  followed  it,  and  still  the 
provision  remained  a  dead  letter.  It  was  reserved  to  the  **ihird 
and  fonrth  generation ''  to  make  a  new  discovery  respecting  the 
meaning  of  it. 

It  has  been  said  that  mere  neglect  to  enforce  the  provision 
cannot  prove  that  the  new  construction  is  not  the  tme  one. 
But  the  case  of  Rhode  Island,  where  the  controversy  respecting 
the  exclusion  of  all  but  freeholders  from  the  right  of  sufl&age, 
terminated  in  what  has  been  denominated  the  ^^  Dorr  Bebellion," 
called  for  a  careful  consideration  of  the  right  and  duty  of  the 
United  States  to  interfere  for  any  such  reason. 

Again :  if  the  exclusion  of  large  numbers  of  people  from  the 
right  of  suffirage,  &c.,  proves  that  a  government  is  not  re- 
publican, then  the  United  States  is  not,  and  never  has  been  a 
republican  government;  for  the  convention  which  framed  the 
Constitution,  with  a  full  knowledge  of  these  exclusions  in  the 
di£ferent  States,  deliberately  adopted  the  State  rule  as  the  basis 
of  suffirage  for  the  election  of  representatives  in  the  Congress  of 
the  United  States,  and  provided  that  the  senators  of  the  United 
States  should  be  elected  by  the  legislatures  of  the  several  States, 
the  members  of  those  legislatures  having  of  course  been  elected 
where  such  exclusion  existed. 

Furthermore,  we  have  seen  that  it  is  admitted  that  the  States 
were  all  republican  on  the  adoption  of  the  Constitution.  K  any 
of  them  are  not  so  now,  it  is  because  of  recent  changes.  But 
the  only  change  which  is  suggested,  as  affecting  this  question, 
is  that  which  regards  the  freedmen,  and  which  has  arisen  from 
the  emancipation  of  the  slaves. 

This  change  was  effected  by  the  United  States.  Whether 
it  was  produced  by  the  proclamation  of  President  Lincoln,  or 
by  the  operations  of  the  war,  or  by  the  requirement  to  alter  the 
State  constitutions,  or  by  the  amendment  of  the  Constitution 
of  the  United  States^t  has  been  accomplished  by  the  United 
States. 

Now  the  argument  and  conclusion  are  irresistible,  that  if  this 
change  has  so  affected  any  State  that  its  form  of  government  is 
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not  thereby  republican,  then  the  United  States  have  made  the 
form  of  government  anti-republican,  and  have  thereby  violated 
their  guaranty ;  and  the  remedy  in  that  case  would  be  to  re- 
trace their  steps,  and  thus  place  the  State  back  in  the  situation 
of  a  State  with  a  republican  form  of  government. 

Slavery  was  not  the  cause  that. the  form  of  government  is  not 
republican,  within  the  meaning  of  the  terms  **  republican  form 
of  government,"  as  used  in  the  Constitution.  That  is  admitted, 
and  must  be  admitted.  Upon  the  argument  which  we  have 
been  considering,  it  is  the  emancipation  which  makes  the  form 
of  government  anti-republican,  because  the  emancipatioti  frees 
the  slaves  without  giving  them  a  right  to  vote. 

But  the  United  States  cannot  say  we  have  deprived  you  of 
a  republican  form  of  government,  and  now  you  must  ms^e  an- 
other Constitution,  such  as  we  shall  dictate,  that  wePmay  thereby 
perform  our  constitutional  obligation  to  guarantee  to  you  a 
republican  form  of  government. 

If  these  principles  are  correct,  there  is  no  constitutional  power 
in  Congress  to  admit,  or  to  deny  admission  to,  these  disorgan- 
ized States. 

Say  that  the  rebellion  embraced  a  large  majority  of  the  popu- 
lation of  those  States,  and  that  the  rebellious  spirit  exists  still, 
on  the  part  of  numbers,  so  as  to  require  the  presence  of  a  mili- 
tary force  there  to  secure  the  keeping  of  the  peace.  That  does 
not  prove  that  the  people  who  are  no  longer  rebels  have  lost 
their  right  to  their  State  governments,  or  to  their  representa- 
tion in  Congress.  Any  military  occupation,  beyond  what  is 
necessary  for  the  preservation  of  the  peace,  would  be  unwise, 
and  any  subjection  to  martial  law  would  be  usurpation.  It 
will  not  do  to  say  that  the  war  is  not  over,  after  the  rebels 
have  laid  down  their  arms  and  submitted  themselves  to  the  law, 
and  there  is  no  force  attempting  to  make  war,  or  to  resist  the 
authority  of  the  United  States. 

And  in  like  manner,  any  attempt  by  either  House  of  Con- 
gress, to  hold  those  States  oiit  of  the  Union,  under  the  pretext 
that  each  ilouse  of  Congress,  being  the  judge  of  the  election 
of  its  own  members,  must  judge  whether  a  State  claiming  to 
be  one  of  the  United  States,  is  in  the  Union  or  not,  and  may 
determine  that  these  States  are  not  in  the  Union,  until  it  shall 

please  the  members  of  Congress  to  be  satisfied  of  the  loyalty 
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of  the  people  there,  is  onconstitatioiial  also.  The  power  to 
judge  of  electaons  is  not  given  to  be  exercised  for  any  saxh 
pnrpose. 

Doubtless  if  Cuba,  assuming  to  be  a  State  in  the  Unions 
should  elect  senators  and  representatives^  each  House  of  Con- 
gress might  refuse  to  admit  them  as  members,  upon  the  ground 
that  Cuba  was  not  a  State  in  the  Union,  and  so  not  entitled  to 
be  represented.  She  never  was  in  the  Union.  Of  that  Act 
each  House  must  take  notice.  Such  refusal  to  admit,  would 
not  be  in  effect  turning  her  out  of  the  Union.  The  case  is 
altogether  diffisrent  where  a  State  has  been  regulailj  in  the 
Union,  could  not  take  herself  out,  has  not  been  expelled,  and 
still  claims  her  privileges  as  a  State.  It  would  be  wholly  uur 
constitutional  for  either  House  of  Congress,  upon  the  question 
of  the  admisdon  of  members  firom  Connecticut,  to  decide  that 
that  State  had  forfeited  her  rights  as  a  State,  because  she  had 
not  conformed  to  the  progressive  spirit  of  the  age,  and  granted 
the  right  of  suffimge  to  her  negro  population ;  or  to  determine 
that  her  refusal  to  permit  the  negroes  to  vote,  showed  that  she 
had  not  a  republican  form  of  government,  and  that  she  could 
not  be  represented,  until  suoA  farm  qf  government  ehauld  he 
guaranteed  to  her^  hy  an  Act  ^  Congreee  exUnixng  the  right  of 
suffrage  in  that  State. 

The  two  Houses  of  Congress  may  judge  of  the  qualifications 
of  persons  elected,  as  they  might  have  done  prior  to  the  re- 
bellion, jud^g  fairly  in  that  respect,  according  to  law,  as  a 
court  tries  a  case  upon  its  merits,  but  not  upon  extraneous  con- 
siderations. For  die  qualifications  of  members  we  must  look 
to  the  Constitution  and  laws,  and  not  to  partisan  feeling,  or 
mere  party  dogmas. 

We  shall  do  ourselves  less  than  justice  if  we  fear  that  the 
admission  of  the  Southern  members  will  endanger  the  Union. 
We  shall  do  ourselves  and  them  a  wrong,  if  we  refuse  them 
admission  to  their  seats,  because  we  fear  that  this  will  endanger 
a  party  ascendency. 

So  long  as  our  government  is  one  of  principle,  it  will  stand. 
When  it  becomes  corrupt,  ^^  a  republican  form  of  government " 
will  not  save  us. 
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Note  A.    See  p.  14. 

It  was  ordered  by  the  Court  of  the  Colony  of  Connecticat,  ("according  to 
the  conclusions  of  the  Commissioners  of  the  United  Colonies  of  New  Hayen, 
Anno  1646,*^  [?  1643]  that  in  case  of  wilful  wrongs  and  hostile  practices  of 
the  Indians  against  the  English,  the  **  magistrates  may,  at  the  charge  of  the 
plaintiff,  seize  and  bring  away  any  of  that  plantation  of  Indians  that  shall 
entertain,  protect,  or  rescue  the  offender,"  ....  ''only  women  and  children  to 
be  sparingly  seizedj-  unless  known  to  be  some  way  guilty ; "  and  if  satisfaction 
was  denied,  "  that  then  the  magistrates  deliver  up  the  Indians  seized  to  the 
parties  endamaged,  either  to  serve  or  to  be  otherwise  disposed  of,  in  the  way 
of  merchandise,  as  the  case  will  justly  bear."  —  Laws  of  Connecticut  Colony, 
8S,  88. 

If  servants  run  away  from  their  masters  it  was  lawful  for  the  next  assistant 
or  commissioner,  or  if  none,  then  "  the  constable  and  two  of  the  chiefest  in- 
habitants, to  press  men  and  boats,  or  pinnaces,  (if  occasion  be,)  at  the  public 
charge,  to  pursue  and  bring  them  back  by  force."  — lb.  47. 

The  Colony  of  Massachusetts,  while  it  bore  its  testimony  against  man- 
stealing,  and  ordered  the  negro  interpreters  and  others  unlawfully  seized  to 
be  sent  back  to  Guinea,  early  recognized  the  right  to  enslave  "such  lawful 
captives,  taken  in  just  wars,  as  willingly  sell  themselves,  or  are  sold  to  us," 
And  a  province  law,  in  1718,  made  the  master  of  a  vessel  who  should  trans- 
port beyond  seas  any  bought  or  hired  servant  or  apprentice,  liable  to  a  fine 
and  to  damages  to  the  master  or  owner  of  such  transported  person. 

Encouragement  to  escape,  or  protection  to  fugitive  slaves  or  servants,  was 
not  the  fashion  of  that  day  in  New  England. 

How  far  the  "covenant  with  death  and  hell,"  found  in  the  Constitution 
of  the  United  States,  had  its  prototype  in  these  earlier  proceedings  in  New 
England,  I  leave  for  the  curious  to  inquire. 


Note  B.    See  p.  SO. 

There  has  been  an  attempt  to  maintain  that  the  States  were  never  sov- 
ereign, but  that  a  part  of  the  sovereignty  always  rended  in  the  Congress  of 
the  United  States,  or  in  the  whole  people  of  the  United  States,  as  an  entire 
body.  The  history  of  the  Colonies — of  the  adoption  of  the  Declaration  of 
Independence,  and  of  the  subsequent  formation  of  the  Confederation,  through 
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the  artidet  tamed  in  1777,  and  dgned  hf  delegstei  from  most  of  the  Statei 
in  1778,  others  giTing  in  their  adhedon  from  that  time  ttU  1781 »  proves 
that  anf  theoij  of  sorereignty  in  the  United  States  as  a  whole,  ezoept  fajr 
and  through  Uie  delegation  <^  power  from  the  States,  or  the  peo^  of 
the  seyeral  States,  after  they  became  independent,  and  so  soToreign  States^ 
cannot  stand  the  test  <^  ezaminatbn. 

The  scTeral  colonies  were  distinoti  neither  having  any  power  over  die 
other.  Their  several  dependence  upon  the  crown  of  Great  Britain  had  no 
effect  to  make  them  one  people.  The  oonfederaticm  <^  the  New  Englmid 
colonies,  in  1648,  was  bot  temporary.  An  attempt  at  a  more  extensive  con- 
federation fidled.  It  was  not  until  1774  that  they  had  any  united  actwa, 
and  it  was  then  merely  by  mutual  consent,  for  the  time  being,  for  die  com- 
mon defonce.  The  congrsss  of  delegates,  in  Ae  first  instance,  had  no  pow^ 
en  of  sovereignty  whatever.  The  common  danger  and  the  common  interesl 
induced  the  pe(^e  of  the  several  colonies  to  act  together  to  promote  the 
interest  of  each  and  <^  alL  The  people  of  the  several  colonies  anthoriaed 
their  delegates  to  unite  in  a  common  Deolarmtioa  of  Independence.  All 
the  anthority  to  make  this  Declaration  was  derived  from  the  aotioa  of 
Ae  people  oif  each  cokmy,  acting  separately.  And  Ae  Declaration  itselff 
pursuing  the  authority  given  to  make  it,  is  tiiat  the  former  oolonial  oigiiu- 
Mtions  are  now,  of  r^t,  free  and  independent  States;  that,  as  sooh,  thej 
have  foil  power  to  levy  war,  conclude  peace,  and  do  all  other  acts  and  things 
which  independent  States  may  of  right  do.  The  Articles  of  confederatiao, 
which  were  not  finally  agreed  to  in  Congresi  until  the  expiration  of  rixteen 
months  afterwards,  and  which  were  not  signed  until  more  than  two  yeait 
aftev  the  Deolarationt  qsedal  authority  bsing  given  by  the  several  Statsa 
therefor,  declare,  in  the  second  artiole  above  quoted  in  the  text,  that  each 
State  retaios  its  sovereignty,  Sfo,  Where  had  die  sovereignty  resided  firom 
the  time  of  the  Declaradon  up  to  the  time  of  the  adoption  of  the  Articles  of 
confederationr  If  Congress,  in  the  intermediate  time,  can  be  said  to  have 
exercised  any  sovereign  power,  it  w^s  because  the  several  States,  through 
their  delegates,  from  time  to  time  voluntarily  united  in  the  act.  That  is  to 
say,  each  State  exercised  a  portion  of  its  sovereign  power,  in  connection 
with  the  others,  exercising  each  a  portion  of  sovereigu  power. 


Note  C.    See  p.  55. 

In  1855,  his  Excellency  the  Governor,  in  his  Address  to  the  members 
of  the  Legislature,  remarked :  — 

<<  While  we  acknowledge  our  fealty  to  the  Constitution  and  the  laws,  the 
oft-repeated  cry  of  disunion  heralds  no  real  danger  to  our  ears.  While  we 
honestly  concede  the  common  duties  evoked  by  the  articles  of  confedera- 
tion, we  will  preserve  inriolate  the  State  rights  retained  for  each  sovereign 
member  of  that  confederacy.  With  fraternal  feelings  to  all  her  sister  States, 
and  filial  devotion  to  their  common  parent,  yet  with  acknowledged  rights, 
and  a  determination  that  they  be  maintained,  (here  stands  Massachusetts, 

**  Of  those  rights,  the  two  cardinal  ones  are  the  h<dfeas  corpus  and  the 
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• 
trial  bjr  jury.  It  is  submitted  to  joat  deliberations,  whether  additional  legis- 
lation is  required  to  secure  either  of  these  to  our  fellow  citizens.  Scrdpu- 
lousiy  avoid  such  action  as  asserts  or  looks  to  the  nudntabance  of  any  rights 
not  dearly  and  oonstitutionalljr  ours,  hut  toeaoe  every  tafeguard  you  justly 
may  around  those  prmud  birthrights^  older  than  our  national  Urthday^  and 
dear  as  its  continued  existeneeJ' 

The  joint  standing  committee  on  Federal  Belations,  to  whom  this  part  of 
the  Address  was  referred,  incorporated  into  their  report  divers  extracts  from 
the  Constitution  of  Massachusetts,  asserting  the  rights  and  liberties  of  the 
people,  with  extracts  from  the  amendments  to  the  Constitution  of  the 
United  States  relative  to  security  against  unreasonable  searches  and 
seixures,  and  to  the  right  of  trial  by  jury,  and  the  privilege  of  the  writ  of 
habeas  corpus;  and  then  proceeded  to  say :  — 

«  From  these  explicit  declarations  in  our  fundamental  constitutions,  your 
Committee  draw  the  inference  that  the  framers  of  our  government,  both 
State  and  National,  intended  to  protect  alike  the  liberties  of  all  their  citizens, 
the  weak  as  well  as  the  powerful,  the  poor  as  well  as  the  rich.  No  distinc- 
tion of  class,  or  color,  or  race  is  made.  On  the  contrary,  they  throw  the 
broad  ssgis  of  constitutional  protection  over  all. 

*' Massachusetts  stands  second  to  no  State  in  this  Union  in  loyalty  to  the 
provisions  of  the  Constitution  of  the  United  States.  But  when  she  is  asked 
to  violate  the  fundamental  provisions  of  that  Constitution  as  well  as  her  own 
she  unhesitatingly  throws  herself  hack  on  her  rights  as  an  independent  State. 
She  cannot  forget,  that  she  had  an  independent  existence  and  a  constitution 
before  (he  Union  was  formed.  Her  constitution  secured  to  every  one  of  her 
citizens  the  right  of  trial  by  jury,  and  the  privilege  and  benefit  of  the  writ 
of  habeas  corpus,  whenever  their  liberty  was  at  stake. 

**  These  essential  elements  of  independence  she  has  never  bartered  away. 
She  wOl  not  suffer  them  to  he  wrested  from  her  by  any  power  on  earth,*' 

Presidential  proclamations  instituting  martial  law,  and  suspending  the 
habeas  corpus  tluroughout  the  whole  country  had  not  then  been  issued ;  nor 
had  Whiting's  <^  War  Powers  of  Congress  and  of  the  President "  then  been 
written.  When  these  things  did  come,  no  class  of  persons  submitted  more 
tamely  to  the  suppression  of  the  trial  by  Jury,  and  of  the  writ  of  habeas 
corpus,  than  that  class  which  in  1855  so  unhesitatingly  threw  Massachusetts 
back  on  her  rights  as  an  independent  State ;  and  asserted  so  valiantly  that 
she  would  never  suffer  them  to  be  wrested  from  her  by  any  power  on 
earth. 


0-3-lrc.         ^V/"^  ct-  i*t 


t*J 


r 


•    7^  C 


THE    FIRST    CHARTER 


AKD 


THE    EARLY    KELIGtIOUS    LEGT8LATI0X 


OF   MASSACHUSETTS. 


By    JOEL    rAllKER. 


to 
X 


^ 


0 


THE  FIRST  CHARTER 


AND 


THE     EAELY     RELIGIOUS     LEGISLATION 

OF   MASSACHUSETTS. 


A  LECTURE 


IN  A 


COURSE     ON     THE    EARLY    HISTORY    OF    MASSACHUSETTS, 

BY    MEMBERS    OF    THE    MASSACHUSETTS 

HISTORICAL    SOCIETY, 


^t  t!)e  ILotoeU  institute,  Boston, 


Delivered  Feb.  9,  1869. 


Br    JOEL    PARKER. 


BOSTON: 

PBESS   OF   JOHN   WILSON   AND    SON. 

1869. 


THE    FIRST    CHARTER 


AND 


THE    EAKLY    RELIGIOUS    LEGISLATION^ 


OF   MASSACHU8P:TTS. 


TT  has  been  regarded  as  a  subject  of  coniplaccncy,  that  we 
-*•  know  our  origin,  and  can  trace  our  history ;  that  while  other 
communities  seek  their  early  history  in  the  mists  of  conjecture, 
or  the  myths  of  tradition,  we  can  trace  our  own,  in  that  docu- 
mentary evidence  which  gives  the  greatest  degree  of  certainty. 

To  a  considerable  extent,  this  is  true.  And  yet  there  are  par- 
ticulars, essential  to  a  right  understanding  of  the  principles  upon 
which  the  original  settlement  of  Massachusetts  was  made,  re- 
specting which  there  has  been,  and  now  is,  such  a  diversity  and 
discrepancy  of  opinion,  after  all  the  discussions  of  two  hundred 
years,  and  after  the  labors  of  the  Massachusetts  Historical  So- 
ciety, for  three  quarters  of  a  century,  in  collecting  documents 
in  regard  to  the  subject,  that  the  Ends  and  Aims  of  the  first 
settlers  of  Massachusetts  furnish  the  leading  topic  of  the  present 
course  of  lectures,  in  the  hope  tiiat  the  errors  which  have  pre- 
vailed on  that  subject  may  be  corrected,  and  the  purposes  and 
objects  of  the  founders  of  the  Commonwealth  may  be  more 
clearly  and  generally  understood. 

It  is  not  surprising  that  there  should  be  misconception  upon 
this  subject,  when  it  is  considered  that  the  materials  of  the  his- 
tory of  that  time  are  widely  dispersed,  and  often  contradictory; 
malice  manufacturing  misrepresentations,  prtjjndice  engender- 
ing error,  and  mistake  and  carelessjiess  causing  fact  and  fiction 
to  be  so  intermingled,  that  it  is  not  seldom  that  the  discovery  of 
truth  is  a  laborions  task. 

How  many  persons  th(»re  are  in  the  community,  who,  at  this 
day,  suppose  that  the  celebrated  so-called  "  Bhte    Laws  of  Con- 
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nocticut"  are  the  veritable  legislation  of  the  Puritan  Colony  there! 
The  fact  that  one  of  them  purports  to  provide,  that  **  Xo  one 
shall  run  on  the  Sabbath  day,  or  walk  in  his  garden  or  elsewhere, 
except  reverently  to  and  from  meeting;"  and  another  that  *^Xo 
woman  shall  kiss  her  child  on  the  Sabbath,  or  on  a  fasting  day,*' 
—  might  lead  to  a  doubt ;  ^  but  all  this  is  deemed  consistent  with 
the  spirit  of  the  time,  enforcing  a  strict  observance  of  that  holy 
day. 

How  few  persons  know  that  many  of  these  "  Blue  Laws"  are 
but  the  jokes  of  the  wits  and  humorists  of  a  subsequent  age,  for 
the  purpose  of  sport  and  ridicule,  having  no  enduring  existence 
until  Dr.  Samuel  Peters  collecting,  and  probably  adding  to  them, 
inserted,  in  what  purported  to  be  '•  A  General  History  of  Con- 
necticut,'' a  sketch,  as  he  said,  of  laws  made  by  the  independent 
Dominion  of  New  Haven,  denominated  *' Blue  Laws"  bv  the 
neighboring  colonies,  and  never  sutVered  to  be  printed  I  ^  The 
whole  work  has  been  shown  to  be  so  untruthful  that  the  appear- 
ance of  these  so-called  "Blue  Laws"  there,  is  of  itself  ^riW 
facie  evidence  that  they  are  fictitious.^ 

If  we  consider  what  a  vast  mass  of  contradictorv  material  has 
accumulated  within  the  last  decade,  to  perplex  the  future  histo- 
rian of  the  late  war,  we  shall  cease  to  wonder  that  much  mav  be 
done,  even  at  the  present  day,  by  a  diligent  student  of  history, 
to  elucidate  the  ends  and  aims  of  the  Puritan  Fathers  oi 
1030. 

It  is  because  of  the  dispersion  of  mat(»riaL  and  of  the  contra- 
dictory opinions  which  have  been  entertained  respecting:  the 
rights,  objects,  and  purposes  of  the  founders  of  the  Common- 
wealth, that  1  have  deemed  it  not  only  a  duty,  but  a  plea>ure,  lo 
answer  the  call  made  upon  me  to  add  a  small  contribution,  such 
as  it  may  be,  to  the  present  attempt  of  the  Historical  Society  to 
illustrate  the  earlv  historv  of  Massachusetts. 

The  subject  assisrned  to  me  is  *' the  Religious  Legislation  of 
Massachusetts,"  —  involvijig,  of  course,  the  inquiry  how  far  any 

*  Another  may  furnish  Congress  with  a  model  of  brevity,  in  making  up  an  "uin- 
nibiis  hill,"  near  the  close  of  a  session:  **No  one  shall  reati  Common  Prayer. ktvp 
Ciiristmas  or  Saints  days,  make  niinee»^l  pies,  «lanee.  play  canls,  or  plaj*  on  any  :n- 
Btniinent  of  mu>i(.',  except  tlie  drum,  trumi>et.  and  jews-harj)." 

■-'  See  (ien.  IliM.  Conn.  0:). 

»  See  Tn)!'.  King^ley's  Hist.  Disrourse  at  New  Haven,  1838.    pp.  iJ5,  y.,  S:i.  IM. 
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such  legislation  was  lawful  under  the  original  charter,  —  and 
this,  in  turn,  depending  upon  the  question,  to  what  extent  the 
grantees  had  any  right  of  legislation,  properly  so  called,  by  the 
provisions  of  that  instrument 

Upon  this  question  the  opinions  have  been  much  at  variance, 
according  as  the  charter  has  been  regarded  as  instituting  a  cor- 
poration for  trading  purposes,  or  as  the  constitution  and  founda- 
tion of  a  government  That  the  grantees  who  settled  here 
regarded  it  as  the  latter,  and  acted  upon  that  construction,  is 
apparent  from  their  action  at  the  outset,  and  throughout.  But 
those  opposed  to  them,  contended  at  the  time,  that  the  former 
was  its  true  intent  and  meaning,  and  historians  have  perpetuated 
that  opinion.     Minot,  in  his  History  of  Massachusetts,  says, — 

"This  charter,  from  the  omissions  of  several  powera  necessary 
to  the  future  situation  of  the  Colony,  shows  us  how  inadequate  the  idesis 
of  the  parties  were  to  the  important  consequences  which  were  about 
to  follow  from  such  an  act.  The  Governor,  with  the  assistants  and 
freemen  of  the  company,  it  is  true,  were  empowered  to  make  all  laws,  not 
repugnant  to  those  of  England ;  but  the  power  of  imposing  fines,  mulcts, 
imprisonment,  or  other  lawful  correction,  is  expressly  given  according  to 
the  course  of  other  corporations  in  the  realm ;  and  the  general  circum- 
stances of  the  settlement,  and  the  practice  of  the  times,  can  leave  us  no 
doubt  that  this  body-politic  was  viewed  rather  as  a  trading  company  resid- 
ing within  the  kingdom,  than,  what  it  very  soon  became,  a  foreign  govern- 
ment exercising  all  the  essentials  of  sovereignty  over  its  subjects."  ^ 

He  proceeds  to  speak  of  divers  laws  as  having  been  made  by 
the  grantees,  of  their  own  motion  and  without  any  authority 
under  the  charter,  and,  after  referring  to  the  force  of  habits  and 
prejudices,  adds,  — 

"  But  such  was  the  force  of  these  habits  and  prejudices,  and  so  prone 
are  mankind  to  place  unlimited  confidence  in  their  government,  when  uu- 
provoked  by  the  usurpation  and  abuse  of  power,  that  the  people  of  Mas- 
sachusetts may  be  said  to  have  submitted  to  a  system  of  laws,  by  which  the 
freedom  of  action  was  abridged,  and  to  have  voluntarily  yoked  themselves 
to  an  ecclesiastical  authority,  by  wiiich  the  rights  of  conscience  lost,  for  a 
time,  the  very  principles  that  their  emigi-ation  had  avowed." 

Bancroft,  who  aspires  to  be  the  historian  of  the  United 
States,  writes,  — 

1  St*c  Minot,  p.  19. 
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"  The  charter,  whirli  bears  the  signature  of  Charles  I.,*  ami  which  was 
cheri?he<l  for  im»re  than  half  a  century  as  tlie  mo^t  precious  boon,  estab- 
lished a  corjHu-ation,  like  other  corporations  within  the  realm.  The  asso- 
ciates wert.'  constituted  a  lK)<ly-j)ulitic  hy  the  name  of  the  Governor  and 
Company  of  the  Massachu>etls  r>ay  in  New  England.  The  administra- 
tion of  its  atVairs  was  intrustt'd  to  a  governor,  deputy,  and  eighteen  as^^ifrt- 
ants,  who  were  to  he  annuullv  eleeted  bv  the  stockholdei-s  or  members  of 
th«;  corporation.  Four  tinurs  a  year,  or  ottener  if  desired,  a  general 
assembly  of  the  fivemen  was  to  he  held:  and  to  these  assfmhlies,  which 
were  invested  with  the  necressary  powers  of  legislation,  imjue^t.  and  sufjer- 
intendence.  the  mo^t  important  atlairs  were  reiened.  Xo  provision  re- 
cpiired  the  a-^sent  of  the  King  to  n-nder  the  acts  of  the  IkhIv  valid:  in  his 
eye  it  was  but  a  trading  corporal  ion,  nut  a  eivil  governuienl:  its  doiijcrs 
were  esteemed  as  indilK-n-nt  as  tho.-.c  of  aiiy  jiuild  or  eoui]>any  in  Eng- 
land; aud  if  povvers  of  juriMlietion  in  Ameri<'a  wcrt*  conceded,  it  was  oi.iv 
from  the  nature  of  the  business  in  which  the  stocklK>ldi'rs  were  to  eii- 
jrajre.*'  —  **The  charter  de>iL:ne(llv  i^ranlcd  irrrat  facilities  for  ixdonizatiou. 
It  allowed  the  ct>mpany  to  traii>[iort  to  its  AnKri<'an  territory  any  j  cT>t-ii?. 
whetluT  English  or  ioreigners.  who  would  gi>  wiliiiigly.  wouM  bceiune 
lieges  of  the  English  king,  and  wen*  not  restrained  •  by  especial  name.*  It 
emiH>wered,  but  it  did  not  require  the  (Tovernor  to  administer  the  oa'Ls 
of  supremacy  and  allegiance:  yet  ihr-  charter.  ac«'ording  to  the  strict  rules 
of  lejial  interpretation,  was  far  fn»m  conceding  to  the  paientc-es  the  j»ri\i- 
lege  of  freinjoni  <»r  woi'.hip.  Not  a  single  liin.'  allude<  to  >u.'h  a  piiri-u-.-: 
nt)r  can  it  be  implietl  bv  a  rea<t«iiaiil»   cnn.-;ruciinn  Irom  anv  cl:iuse." 

He  says  furthei'.  —  ••The  political  eoniliiii.n  of  the  colonists  was  n-*: 
deemed  by  Kinir  CharN.s  a  s'lbii  f-t  wortliv  of  bis  con^iilvrration.  F:ill 
le^lislative  and  exeeniive  aniln'ritv  wa>  conS-rii-d  u-x  mii  the  i-nii'^rjiT.is. 
but  on  the  comj^any,  of  \\  liicb  llie  iinigranf-  c^»uM  imi  In.-  a**tive  m:-nibt-rs. 
so  long  a-s  the  charter  of  the  <'i>rpoi;jtii»n  remained  in  KhL^land.  Tie 
as.-ociales  in  L(Hnli»!;  w*  re  to  e>:.J'!i>li  oruiiiMace-i.  to  setrle  '":»r;n-  of  i:  -v- 
ernment,  to  name  all  neef^-ary  (»Hi  •«t-.  to  presv-ii!)-'  tlirir  duties,  ai  -1  ri.» 
establish  a  crimiiial  c«Mle.  3Ia-sa«-}iUseTls  wa-  n'»t  encted  into  a  p:"\iLf.o. 
to  Ik.'  Lr<iverne  1  bv  law^s  of  ii-^  own  ena'-lni'-nt  :  it  was  I'esorvotl  lor  liie 
corporaii(>n  to  ilecide  what  d«-:^ric  o?"  civil  righis  its  colmisji  ^hff!;-! 
enjov." 

Again,  —  **  Tiie  eh.irter  «in  wlii«'b  the  tr;  vn:'-n  of  >Ia-sacli;i-«'trs  ^l!^^■l-e':■■■l 
in  erecting  a  -^^-tiin  nj"  indipeinl.  i.r  repres:':i:a:i'.e  liberry.  did  n^»:  -t  ■u.-- 

'  Tlji^.  l-v  tin-  \v.!v.  i^  n  i!.:.«.t;ii;i'  in  iii--  u|-*.-r.  ('"i.'.ilts  C:v«i-.ir.  i!  e  M:;>:vr  '.r. 
(^liaiiei  rv.  1 1  ^.:l■  v, ;  i-i  i ;  .\i-:-:  .i;-  ( ":;!  l  ■  ■]:  r  «■  ■:;  l!  i-  .:!i  i»!"  '»:li  ,-.  ;im  1  w'  i,»--  i . ;  it- 
is  ;ipi..a  i».(l  I'l  .1  tvMiTi  a-r  ..f  'L.i;  .;.-r.  ar  :i.v  l-'.'-n:  n:"  'U-  i:,.ir:t  :•. -a.I'  r./ 
Cl.;.r]c>  1. 
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to  them  a  single  privilege  of  self-government ;  but  left  them,  as  the  Vir- 
ginians had  been  left,  without  one  valuable  franchise,  at  the  mercy  of  a 
corporation  within  the  realm.  This  was  so  evident,  that  some  of  those 
who  had  already  emigrated,  clamored  that  they  were  become  slaves.^ 

"  It  was  equally  the  right  of  the  corporation  to  establish  the  terms  on 
which  new  members  should  be  admitted  to  its  freedom.  Its  numbers  could 
be  enlarged  or  chmiged  only  by  its  own  consent 

"It  was  perhaps  implied,  though  it  was  not  expressly  required,  that 
the  affairs  of  the  company  should  be  administered  in  P^ngland ;  yet  the 
place  for  holding  the  courts  was  not  specially  appointed.  What  if  the 
"corporation  should  vote  the  emigrants  to  be  freemen,  and  call  a  meeting 
beyond  the  Atlantic?  What  if  the  Governor,  deputy,  iissistants,  and  free- 
men should  themselves  emigrate,  and  thus  break  down  the  distinction 
between  the  colony  and  the  corporation  ?  ^  The  history'  of  Massachusetts 
is  the  counterpart  to  that  of  Virginia :  the  latter  obtained  its  greatest  lib- 
erty by  the  abrogation  of  the  charter  of  its  company ;  the  former  by  a 
transfer  of  its  charter,  and  a  daring  construction  of  its  powers  by  the  suc- 
cessors of  the  original  patentees."  ' 

Now  I  may  remark  that  it  is  quite  possible  Charles  I.  was 
not  very  careful  to  scrutinize  the  effeet  of  the  powers  which  he 
assumed  to  confer  by  the  charter. 

The  lands  granted  (with  a  va.st  extent  of  territory  besides, 
claimed  by  the  Crown)  were,  notwithstanding  the  glowing  ac- 
counts of  some  navigators  respecting  the  fisheries,  deemed  of 
such  small  importance  that  they  came  very  near  falling  entirely 
under  the  jurisdiction  of  other  governments,  from  the  mere  neg- 
lect of  the  English  Government  to  take  possession ;  and  so  far 
as  any  direct  independent  action  of  the  Crown  was  concerned, 
such  would  have  been  their  fate.  The  patent  to  the  Great 
Council  of  Plymouth,  procured  by  individuals,  probably  saved 
them  as  a  British  possession. 

And  along  with  this  supposition  of  a  lack  of  value  in  the  ter- 
ritory, King  Charles  could  not  have  been  ignorant  of  the  general 
character,  political  and  religious,  of  the  proposed  emigrants,  and 
might  well  have  considered  that  it  was  quite  immaterial  what 

1  These  were  the  "old  planters,*'  —  squatters,  before  the  charter  was  granted. 

2  If  they  might  do  so,  it  would  appear  that  tlie  charter  did  secure  to  them  some 
privileges  of  self-government,  and  that  they  were  not  necessarily  at  the  mercy  of  a 
corporation  within  the  realm. 

»  See  Bancroft,  vol.  i.  pp.  342-345. 
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powers  were  given  to  the  grantees,  to  be  exercised  on  the  other 
side  of  the  Atlantic,  if  thereby  England  would  be  rid  of  a  clarss 
of  people  imbued  with  notions  of  republican  fr(^edom,  and  likely 
to  be  very  troublesome  as  nonconformistS|  if  they  remained 
there. 

If  he  could  have  cleared  his  kingdom  of  many  more  of  a  simi- 
lar character,  by  a  like  process,  he  would  have  saved  his  crown 
and  his  life. 

On  the  other  hand,  it  is  possible  that  the  grantees  were  not 
fully  aware  of  the  extent  of  the  powers  conferred  by  the  charter 
as  they  subsequently  construed  its  provisions ;  but  this  admits 
of  grave  doubt.  We  may  safely  infer  that  the  original  draft  was 
made  by  counsel  employed  by  the  applicants,  and  submitted  to 
the  crown  lawyers  for  examination.  It  is  not  to  be  supposed 
that  the  crown  olficers  would  undertake  the  duty  of  preparing  a 
document  which  had  so  much  of  a  private  character  attached  to 
it ;  and  as  it  bears  upon  its  face  evidence  that  it  was  very  care- 
fully drawn  up,  apparently,  so  as  to  confer  power  without  giving 
offence,  we  can  hardly  make  a  presumption  that  none  of  the 
grantees  understood  its  full  scope  and  effect.  It  is  quite  clear, 
however,  that  they  did  not  anticipate  such  an  influx  of  emigra- 
tion that  the  very  success  of  their  experiment,  so  far  as  popula- 
tion was  concerned,  should  have  been  its  overthrow  in  some  of 
its  most  important  religious  aspects. 

But  the  question  is  not  so  much  what  the  King,  or  other 
persons,  may  have  supposed  respecting  the  subject,  as  what 
provisions  were  contained  in  the  charter. 

Whatever  rights  the  charter  purported  to  grant,  vested  lawfully 
in  the  grantees. 

The  title  to  unoccupied  lands  belonging  to  Great  Britain, 
whether  acquired  by  conquest  or  discovery,  was  vested  in  the 
Crown.  The  right  to  grant  corporate  franchises  was  one  of  the 
prerogatives  of  the  King.  And  the  right  to  institute  and  to 
provide  for  the  institution  of  colonial  governments,  whether  bv 
charter,  proprietary  grant,  or  commission,  was  like\i4se  one  of 
the  prerogatives.  Parliament  had  then  nothing  to  do  with  the 
organization  or  government  of  colonies. 

The  confirmation,  therefore,  in  the  charter,  of  the  grant  of  the 
lands  from  the  Council  of  Plymouth  (wliich  derived  tide  from 
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the  grant  of  James  L,  and  which  could  grant  the  lands,  but  could 
not  grant  nor  assign  powers  of  government),  with  a  new  grant, 
in  form,  of  the  same  lands,  gave  to  the  grantees  a  title  in  socage ; 
substantially  a  fee-simple,  except  that  there  was  to  be  a  rendition 
of  one-fifth  of  the  gold  and  silver  ores.  The  grant  of  corporate 
powers,  in  the  usual  form  of  grants  to  private  corporations,  con- 
ferred upon  them  all  the  ordinary  rights  of  a  private  corporation, 
under  which  they  could  dispose  of  their  lands,  and  transact  all 
business  in  which  the  company  had  a  private  interest.  And  the 
grant  of  any  powers  of  colonial  government,  embraced  in  the 
charter,  was  valid  and  effective  to  the  extent  of  the  powers 
which  were  granted,  whatever  those  powers  might  be ;  the  whole, 
as  against  the  corporation,  being  subject  to  forfeiture  for  suffi- 
cient cause. 

The  grant  and  confirmation  of  the  lands,  and  the  grant  of 
mere  corporate  powers  for  private  purposes,  were  private  rights, 
which  vested  in  the  grantees;  and  which  the  King  could  not 
divest,  except  upon  some  forfeiture  regularly  enforced.  Upon 
such  forfeiture,  the  corporation  would  be  dissolved,  and  all  of 
the  lands  belonging  to  it  would  revert,  in  the  nature  of  an 
escheat  But  this  would  not  affect  valid  grants  previously 
made  by  it. 

The  grant  of  power  to  institute  a  colonial  government,  being 
a  grant  not  for  private  but  for  public  purposes,  may  have  a 
different  consideration.  Whether  by  reason  of  its  connection 
with  the  grant  of  the  lands  and  of  ordinary  corporate  powers,  it 
partook  so  far  of  the  nature  of  a  private  right,  that  it  could  not 
be  altered,  modified,  or  revoked,  except  on  forfeiture,  enforced  by 
process;  or  whether  this  part  of  the  grant  had  such  a  public 
character,  that  the  powers  of  government  were  held  subject  to 
alteration  and  amendment;  —  is  hardly  open  to  discussion.  At 
the  present  day  it  is  held,  that  municipal  corporations,  being  for 
public  uses  and  purposes,  have  no  vested  private  rights  in  the 
powers  and  privileges  granted  to  them,  but  that  they  may  be 
changed  at  the  pleasure  of  the  government.  That  principle 
seems  to  be  equally  applicable  to  a  grant  of  colonial  powers  of 
government ;  and  the  better  opinion  would  seem  to  be,  that  it  was 
within  the  legitimate  prerogative  of  the  King,  at  that  day,  to 
modify,  and  even  to  revoke,  the  powers  of  that  character  which 
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had  been  granted  by  the  Crown,  substituting  others  appropriate 
for  the  purpose.^ 

If  the  King  had  assumed  to  revoke  the  powers  of  government 
granted  by  the  charter,  without  substitution,  or  if  he  had  im- 
posed any  other  form  of  government,  by  which  the  essential 
features  of  that  which  was  constituted  under  the  charter  would 
have  been  abrogated,  it  might  have  been  an  arbitrary  exercise  of 
power,  justifying  any  revolutionary  resistance  which  the  Colony 
could  have  made.  But  the  Crown,  mider  the  then  existing  laws 
of  England,  must  have  possessed  legally  such  power  over  the 
Colony  as  the  legislature  may  exercise  over  municipal  corporations 
at  the  present  day.  The  charter,  so  far  as  the  powers  of  govern- 
ment were  concerned,  could  not  be  treated  as  a  private  contract. 

The  charter  was  originally  the  only  authority  for  the  govern- 
ment of  the  territory  embraced  in  it  The  Council  at  Plymouth, 
in  the  county  of  Devon,  never  attempted  to  exercise  powers  of 
government  over  the  Colony  of  Massachusetts ;  and  there  was 
no  compact  or  agreement  to  form  a  government  The  grantees 
professed,  in  all  they  did,  to  act  under  the  charter,  and,  as  they 
contended,  according  to  the  charter. 

We  are  to  look  to  the  terms  of  the  charter,  therefore,  and  to  a 
sound  construction  of  its  provisions,  to  ascertain  what  rights  of 
legislation,  religious  or  otherwise,  were  possessed  by  the  gran* 
tees. 

The  charter  bears  date  March  4,  1G28  [29]. 

From  a  careful  examination  of  it,  I  have  no  hesitation  in 
maintaining  five  propositions  in  relation  to  it. 

1.  The  charter  is  not,  and  was  not,  intended  to  be  an  act  for 
the  incorporation  of  a  trading  or  merchunts'  company  merely. 
But  it  was  a  grant  which  contemplated  the  settlement  of  a 
Colony,  with  power  in  the  incorporated  company  to  govern  that 

1  If  this  distinction  l>ctween  public  and  private  corporations,  well  settled  at  the 
present  time,  was  not  then  recognize*!,  it  is  not  lK»cause  there  has  been  a  change  of 
principle  since  that  period ;  but  because  the  principles  which  govern  these  two  de- 
scriptions of  corporate  rights  were  not  then  well  developed ;  and  hence  the  claim  of 
the  Crown  to  power  over  botli  public  and  private  rights,  and  the  claims  of  the  colo- 
nists under  their  charter,  without  any  distinction  between  the  two.  When  a  right 
application  is  made  of  this  principle  to  the  colonial  history,  it  will  show  that  the 
complaints  of  the  colonists  of  infringement  of  their  charters  were  not  all  well 
founded. 
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Colony.  —  This  is  shown  from  its  whole  structure,  in  the  provis- 
ions relating  to  government,  which  I  shall  specify  particularly 
under  the  other  propositions,  and  moreover  in  the  power  given  — 

"  to  the  Governor  and  Company,  and  their  successors,"  —  '*  that  it  shall 
and  may  be  lawful  to  and  for  the  chief  commanders,  governors,  and 
officers  of  the  said  company  for  the  time  being  who  shall  be  residents  in 
the  said  part  of  New  England  in  America  by  these  presents  granted,  and 
others  there  inhabiiing,  by  their  appointment  and  direction,  from  time  to 
time,  and  at  all  times  hereafter,  for  their  special  defence  and  safety ;  to  en- 
counter, expulse,  repel,  and  resist,  by  force  of  arms  and  by  all  fitting  ways 
and  means  whatsoever,  all  such  person  and  persons,  as  shall  at  any  time 
hereafter  attempt  or  enterprise  the  destruction,  detriment,  or  annoyance 
to  the  said  plantation  or  inhabitants,  and  to  take  and  surprise  by  all  ways 
and  means  whatsoever,  all  and  every  such  person  or  persons  with  their 
ships,  armor,  munition,  and  other  goods,  as  sliall  in  hostile  manner  in- 
vade, or  attempt  the  defeating  of  the  said  plantation,  or  the  hurt  of  the 
said  company  and  inhabitants." 

Here  is  a  complete  grant  of  the  power  to  make  defensive  war, 
without  any  order  from,  or  recourse  to,  the  Crown ;  and,  of 
course,  according  to  the  judgment  of  the  company  and  its 
officers. 

2.  The  charter  authorized  the  establishment  of  the  govern- 
ment of  the  Colony  within  the  limits  of  the  territory  to  be 
governed,  as  was  done  by  the  vote  to  transfer  the  charter  and 
government. 

I  am  aware  that  Mr.  Justice  Story,  in  his  Commentaries  on 
the  Constitution,  says, "  It  is  observable  that  the  whole  structure 
of  the  charter  presupposes  the  residence  of  the  company  in 
England,  and  the  transaction  of  all  its  business  there."  ^  But 
that  position  cannot  be  maintained.  I  venture  to  say,  that  there 
is  no  provision  in  the  charter,  which  either  expressly,  or  by 
implication,  presupposes  such  residence.  On  the  contrary,  if  it 
cannot  be  asserted  that  the  whole  scope  of  the  charter  com- 
templates  the  establishment  of  the  government  within  the 
Colony,  it  will  be  found  that  it  contains  provisions  which  it 
would  have  been  next  to  impossible  to  execute,  except  by  a 
transfer  of  the  charter  and  government  to  the  place  to  be 
governed. 

1  1  Story's  Com.  on  the  Const.  §  64. 


12  CHARTER  AND  RELIGIOUS  LEGISLATION  OF  MASSACHUSETTS. 

The  charter  provides  that  there  shall,  or  may  be,  four  general 
assemblies,  which  shall  be  styled  and  called  the  four  great  and 
General  Courts  of  the  company,  in  which,  in  the  manner  there 
provided,  the  Grovernor,  or  deputy,  and  such  of  the  assistants  and 
freemen  of  the  company,  as  shall  be  present,  "  shall  have  full 
power  and  authority  to  choose,  nominate,  and  appoint  such,  and 
so  many  others,  as  they  shall  think  lit,  and  that  shall  be  willing 
to  accept  the  same,  to  be  free  of  the  said  company  and  body, 
and  them  into  the  same  to  admit;  and  to  elect  and  constitute 
such  officers  as  they  shall  think  tit  and  requisite,  for  the  ordering, 
managing,  and  despatching  of  the  aflairs  of  the  company." 

Is  it  possible  to  believe  that  none  of  the  emigrants,  —  the 
very  men  most  interested  in  the  administration  of  the  afl'airs  of 
the  company,  —  were  to  be  admitted  as  freemen,  so  as  to  have 
a  voice  ?  It  would  seem  much  more  probable  that  it  should  have 
been  intended  they  should  form  a  majority.  But  how  were 
they  to  attend  the  four  General  Courts,  if  these  were  held  in 
England  ? 

The  clauses  in  relation  to  the  election  and  removal  of  officers, 
and  to  the  administration  of  the  oaths  of  office,  are  still  more 
signiticant. 

"  Yearly,  once  in  the  year,"  namely,  the  last  Wednesday  in 
Easter  term,  the  Governor,  deputy  governor,  and  assistants,  and 
all  other  officers  of  the  company,  were  to  be  "  newly  chosen  for 
the  year  ensuing,"  in  the  (Jeneral  Court,  or  assembly,  to  be  held 
for  that  day  and  time,  by  the  greattir  part  of  the  company,  for 
the  time  being,  then  and  there  present.  And  in  ease  tlie  Gov- 
ernor, deputy  governor,  any  of  the  assistants,  or  any  other  of  the 
officers  to  be  appointed  for  the  company,  should  die,  or  be  re- 
moved (power  being  given  to  the  company  to  remove  for  anv 
misdemeanor  or  defect),  it  was  made  lawful  for  the  company,  in 
any  of  their  assemblies,  to  proceed  to  a  new  (flection  in  the  place 
of  the  officer  so  dying  or  removed;  ''and  immeHliately  upon  and 
after  such  election,'*  the  authority,  office,  and  power,  before  given 
to  the  officer  removed,  were  to  cease  and  (iet(Tmine. 

By  another  provision  of  tlie  chart(»r,  tlie  Governor,  deputy 
governor,  assistants,  and  all  other  ollicers  to  be  appointed  and 
chosen,  were  re([uin*d  before  they  undertook  \\w  execution  of 
their  respective  offices,  to  take  an  oath  for  the  faiihful  perform- 
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ance  of  their  duties.  The  Governor  was  to  take  the  oath  of 
office  before  the  deputy  governor,  or  two  of  the  assistants ;  and 
the  deputy  governor,  and  assistants,  and  all  other  officers  clioaen 
from  time  to  time,  were  to  take  their  oaths  before  the  Governor 
of  the  company. 

It  is  readily  seen  that  these  provisions  of  the  charter  could  be 
conveniendy  executed,  if  the  company  was  within  the  Colony, 
and  the  government  administered  there.  And  a  very  slight 
examination  shows  how  nearly  impossible  it  would  be  to  ex- 
ecute them,  if  the  Colony  was  to  be  governed  by  a  company  in 
England.  In  the  case  of  the  death  of  the  incumbent  of  an 
office,  the  duties  of  which  were  to  be  performed  in  the  Colony, 
it  would  take  a  month  for  the  intelligence  of  the  decease  to 
reach  the  company  in  England,  and  at  least  a  month  or  six 
weeks  more,  ordinarily  a  much  longer  time,  for  a  notice  of  the 
new  election  to  reach  the  Colony;  during  which  time,  there 
would  be  no  regular  officer  to  perform  the  duties. 

Is  it  answered  that  provision  could  be  made  by  law,  that  in 
such  case  the  duties  should  be  performed  by  some  other  officer? 
That  will  not  apply  to  the  case  of  a  removal,  as  it  could  not  be 
known  that  the  officer  was  removed,  until  a  month  or  six  weeks 
after  the  removal  was  made,  and  yet  the  office  would  be  vacated 
at  the  time  of  the  removal  by  the  company  in  England ;  the 
officer  performing  acts  supposed  to  be  official,  but  which  would 
be  void. 

The  provision  in  relation  to  the  oaths  of  office  would  be  more 
nearly  impracticable.  All  the  officers,  as  we  have  seen,  whether 
newly  elected  at  an  annual  election,  or  to  fill  vacancies  occasioned 
by  death  or  removal,  were  to  take  the  oath  of  oilice  before  they 
could  execute  the  duties  of  the  office;  so  that  if  the  company 
remained  in  England,  and  the  General  Courts  were  held  there, 
all  the  officers  chosen  for  the  managing  and  despatching  of  the 
affairs  of  the  company,  who  resided  in  the  plantation,  and  most 
of  them  must  be  there,  would  have  to  go  to  England  to  take 
their  oaths  of  office,  before  they  could  execute  their  offices ;  or, 
the  Governor  would  be  obliged  to  be  in  the  plantation  to  admin- 
ister the  oaths  there,  after  notice  who  were  elected ;  and  after 
each  annual  election,  the  deputy  governor,  or  two  assistants, 
must  first  administer  the  oath  to  him,  before  he  could  go  to  the 
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plantation,  or  if  he  were  there,  must  go  themselves  to  the  planta- 
tion to  find  him,  and  administer  the  oath  there,  before  he  could 
administer  the  oaths  to  others.  Such  a  state  of  things  would 
furnish  too  great  a  temptation,  in  any  but  a  Puritan  community, 
to  some  other  oaths  than  oaths  of  office. 

It  has  been  suggested  that  in  the  clause  authorizing  the 
General  Court  to  make  laws,  there  is  a  provision  which  would 
authorize  a  law,  by  which  other  persons  than  the  Governor, 
deputy  governor,  or  assistants,  might  administer  oaths ;  and  this 
may  be  true  in  relation  to  oaths  to  be  administered  to  any 
officers,  other  than  "  all  other  officers  to  be  hereafter  chosen  as 
aforesaid,  from  time  to  time,"  by  the  company,  although  the 
provision  refers  more  particularly  to  laws  prescribing  the  forma 
of  oaths  than  to  the  administration  of  them,  as  will  be  seen  by  a 
reference  to  the  provision  itself. 

If,  however,  it  is  assumed  that  it  conferred  power  to  make 
law^s  for  the  administration  of  oaths  by  such  persons  as  the  laws 
of  the  Colony  should  prescribe,  it  nmst  be  limited  to  officers 
other  than  those  chosen  by  the  company.  It  could  not  be  con- 
strued to  authorize  a  law  providing  for  the  administration  of 
oaths  to  the  Governor,  deputy  governor,  assistants,  or  to  "  all 
other  officers  to  be  appointed  and  chosen  as  aforesaid  "  (that  is, 
to  all  officers  of  the  company),  otherwise  than  according  to  the 
special  provisions  of  the  charter  already  considered  prescribing 
before  whom  they  should  take  their  oaths;  for,  thus  construed,  it 
would  give  a  power  to  niak(i  laws  contradictory  to  the  provisions 
of  the  charter  itself,  which  would  be  a  construction  entirely  in- 
admissible. 

No  general  provision  authorizing  the  making  of  laws,  "for  the 
settling  of  the  forms  and  ceremonies  of  government  and  magis- 
tracy," "  for  naming  and  styling  of  all  sorts  of  officers,  both 
superior  and  inferior,"  for  "  setting  forth  the  duties,  powers,  and 
limits,  of  every  such  office  and  place,  and  the  forms  of  such 
oaths  warrantable  by  the  laws  and  statutes  of  this  our  realm  of 
England,  as  shall  be  respectively  ministered  unto  them,"  &c., 
can  operate  to  abrogate  the  special  provisions  which  precede  it ; 
—  authorizing  the  election  of  officers,  annual  elections,  appoint- 
ments in  case  of  death  and  removal,  and  providing  that  "the 
newly  elected   deputy  governor,  and  assistants,  and  all  other 
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officers  to  be  hereafter  chosen  as  aforesaid,  from  time  to  time, 
shall  take  the  oaths  to  their  places  respectively  belonging  before 
the  Governor  of  the  company  for  the  time  being." 

Who,  then,  were  the  other  officers  to  be  hereafter  chosen,  as 
aforesaid,  from  time  to  time,  respecting  whom  it  was  specially 
provided  that  they  should  take  their  oaths  before  the  Governor  ? 
Certainly  not  merely  the  secretary,  treasurer,  and  other  persons, 
who  should  be  directly  connected  with  the  meetings  of  the  com- 
pany. If  the  King  had  undertaken  to  plant  a  Colony,  to  prescribe 
the  laws,  and  to  appoint  the  officers;  all  the  officers, — judges, 
sheriffs,  attorney-general,  &c.,  appointed  by  him,  would  have 
been  officers  of  the  Crown.  When,  instead  of  this,  he  com- 
mitted the  planting,  ruling,  appointing  officers,  &c.,  to  the  com- 
pany;  the  judges,  sheriffs,  justices  of  the  peace,  and  other  officers 
appointed  directly  by  the  company,  were  officers  of  the  com- 
pany, as  much  so  as  the  secretary  and  treasurer;  and,  as 
such,  they  were  among  the  "  other  officers,"  who  were  required 
by  the  charter,  to  take  their  oaths  before  the  Governor.  Legis- 
lation providing  for  the  administration  of  oaths  to  officers 
not  appointed  by  the  company  might  be  valid ;  as  would  be 
provisions  for  the  administration  of  oaths  to  jurymen,  wit- 
nesses, &C. 

If  we  infer  that  there  was  no  supposition  that  the  plantation 
would  become  so  large  as  to  require  a  great  force  of  officers,  it 
does  not  change  the  construction  of  the  charter. 

I  admit  that  there  were  some  proceedings  which  tend  to  show, 
that  the  requirements  of  the  charter  in  respect  to  oaths  were 
not  fully  understood  by  the  members  of  the  company  generally. 
At  the  General  Court  in  England,  on  the  30th  April,  1629, 
Endicott,  who  had  come  over  as  governor  of  the  plantation, 
before  the  charter  was  granted,  was  elected  or  confirmed  as 
governor,  and  a  deputy  governor  and  council  were  appointed; 
and  it  was  ordered,  that  the  Governor,  deputy  governor,  and 
council  then  in  New  England,  should  make  choice  of  a  sec- 
retary and  other  needful  officers,  and  should  frame  and  ad- 
minister to  them  such  oaths  as  they  should  think  good.  But 
this  was  very  soon  after  the  charter  was  procured,  and  while  its 
provisions  were  imperfectly  understood,  as  is  evident  from  the 
fact  that,  at  the  same  meeting,  it  was  ordered,  that  Governor 
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Endicott,  or  his  deputy,  and  the  council,  having  taken  their 
oaths,  — 

"  slmll  have  full  power  and  authority,  and  they  are  hereby  authorized,  by 
power  derived  from  His  Majesty's  letters  patent,  to  make,  ordain,  and 
establish  all  manner  of  wholesome  and  reasonable  orders,  laws,  statutes, 
ordinances,  directions,  and  instnictions,  not  contrary  to  the  laws  of  the 
realm  of  England,  for  the  present  government  of  our  plantation,  and  the 
inhabitants  residing  witliin  the  limits  of  our  plantation,  a  copy  of  all  which 
orders  is  to  be  sent  to  tlie  company  in  England.''  ^ 

It  is  quite  clear,  that  those  who  passed  this  vote  to  confer  upon 
the  administrative  government  in  the  plantation  —  "  by  power," 
as  they  alleged,  " derived  from  His  Majesty's  letters  patent"  — 
full  authority  to  make  laws,  while  the  company  to  which  the 
power  w^as  granted  existed  in  England,  had  not  an  exact  compre- 
hension of  the  nature  and  character  of  the  charter ;  for  this  vote 
assumed,  that  the  power  to  make  laws  was  assignable,  or  rather 
that  it  might  be  duplicated.  Whether  there  were  those  who  had 
a  better  knowledge,  but  thought  that  some  such  measure  was 
necessary  until  the  charter  and  government  could  be  transferred, 
cannot  now  be  known. 

The  attempt  at  two  governments,  in  a  modified  form,  con- 
tinued some  time  afterwards. 

"  It  was  thought  fit,  in  making  the  transfer,  that  the  government  of  per- 
sons should  bo  held  in  the  plantation,  and  the  government  of  trade  and 
merchandise  should  be  in  England." 


These  proceedings  occasioned  the  charge  in  the  quo  warranto^ 
ill  1(535,  that  they  held  two  councils,  —  one  in  England,  and  the 
other  in  America. 

Authority  was  also  given  by  the  charter  to  the  Governor, 
deputy  governor,  or  any  two  assistants,  to  administer  "  the  oath 
and  oaths  of  supremacy  and  allegiance,  or  either  of  them,  to  all 
and  every  person  and  persons,  which  shall  at  any  time  or  times 
go  to  or  pass  to  the  lands  and  premises  "  granted,  to  inhabit  the 
same. 

Persons,  not  subjects,  might  go  with  the  aSvsent  of  the  com- 
pany. Suppose  there  had  been  a  disposition  to  administer 
these  oaths,  and   all   persons  had  been  required,  in  conformity 

1  Sec  Mass.  Records,  vol.  i.  pp.  38,  3G1,  386 ;  Hazard's  Coll.,  vol.  i.  pp.  256.  208. 
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with  this  authority,  to  take  them :  were  persons  proposing  to 
emigrate,  to  seek,  in  England,  for  the  oflicers  authorized  to 
administer  them,  and  take  the  oaths  before  embarkation  ?  Were 
strangers,  —  foreigners,  —  expected  to  do  so  ? 

The  absurdity  of  provisions  intended  to  operate  in  the  manner 
stated,  more  especially  in  relation  to  removals  and  the  adminis- 
tration of  the  oaths  of  office,  furnishes  plenary  evidence  that  no 
construction  was  intended  confining  the  company  to  England ; 
and  we  are  led,  therefore,  to  the  conclusion,  that  the  transfer 
was  not  only  beyond  exception,  but  that  it  was  perhaps  con- 
templated by  some  of  the  parties  interested,  when  the  charter 
was  granted. 

The  intrinsic  difficulty  of  making  laws  for  and  governing 
such  a  colony  by  a  corporation  having  its  locality  in  England, 
would  seem  to  be  so  apparent  as  to  be  evidence  respecting  the 
intent,  and  the  true  construction  of  the  charter. 

It  was  necessarily  within  the  scope  of  the  charter,  that  the 
grantees  should  occupy  and  cultivate  the  lands  confirmed  and 
granted  by  it,  in  the  place  where  they  were  situated.  It  was 
equally,  if  not  necessarily,  within  its  scope,  to  exercise  the  private 
corporate  privileges  which  related  to  those  lands,  in  the  place  of 
their  location,  —  and  to  institute  and  administer  the  political 
government,  over  the  persons  settled  upon  them,  in  the  place 
which  they  inhabited. 

There  Is  also  strong  extraneous  evidence  to  show,  that  there 
must  have  been  a  supposition,  on  the  part  of  some  of  those  con- 
cerned, that  the  charter  and  government  would  be  transferred  at 
an  early  day.  Before  the  charter  was  obtained,  and,  it  seems  prob- 
able, during  the  time  in  which  efforts  were  making  to  procure  it, 
the  grantees,  under  the  grant  from  the  Council  of  Plymouth,  had 
adopted  measures  for  the  settlement  of  the  plantation.  Endicott 
embarked  in  June,  1628 ;  arriving  in  September,  with  power  to 
manage  their  affairs,  and  it  appears  with  the  title  of  Governor. 
A  letter  was  addressed  to  him  and  others,  April  17,  1629,  inform- 
ing them  that  the  charter  was  obtained,  confirming  him  as 
governor,  and  joining  seven  persons  with  him  as  a  council. 
Then  came  the  proceedings  of  April  30th  already  referred  to. 
The  experience  of  less  than  a  year  may  have  i*hown  the  neces- 
sity of  having  oaths  of  office  administered  in  the  plantation,  and 
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of  having  the  laws  made  where  they  were  to  be  administered, 
and  thus  have  led  to  the  orders  of  that  date,  without  mach 
study  of  the  charter  itself,  by  those  members  of  the  company 
who  had  not  been  actively  engaged  in  procuring  it ;  while  those 
who  better  understood  its  provisions,  in  view  of  the  probable 
transfer  of  the  charter  and  government  in  a  short  time,  did  not 
deem  it  expedient  to  interpose  objections. 

,  At  a  General  Court  under  the  charter.  May  13,  1629,  Cradock 
was  elected  governor  of  the  company  for  the  year  ensuing.^ 
But  at  a  court  held  July  28th,  "  Mr.  Governor  read  certain  prop- 
ositions, conceived  by  himself;  viz.,  that  for  the  advancement  of 
the  plantation,  the  inducing  persons  of  worth  and  quality  to 
transplant  themselves  and  families  thither,  and  for  other  weighty 
reasons  therein  contained,  to  transfer  the  government  of  tho 
plantation  to  those  that  shall  inhabit  there,  and  not  to  continue 
the  same  in  subordination  to  the  company  here,  as  it  now  is." 
Those  present  were  desired  privately  and  seriously  to  consider 
of  it,  and  produce  their  reasons  at  the  next  General  Court,  and 
in  the  mean  time  to  carry  the  business  secretly  that  it  be  not 
divulged.^ 

This  was,  doubtless,  in  connection  with  the  negotiations  with 
Winthrop  and  others,  to  come  over  and  settle.  But  following 
so  closely  upon  the  grant  of  the  charter,  and  taken  in  connection 
with  its  provisions,  the  inference  is  strong,  I  think,  that  the  mat- 
ter had  been  previously  agitated  among  some  of  those  interested. 

At  a  General  Court  held  August  29th,  the  reasons  pro  and 
contra  having  been  heard,  it  appeared,  by  a  hand  vote,  that  it 
was  the  general  desire  and  consent  of  the  company,  that  the 
government  and  plantation  should  be  settled  in  New  England, 
and  it  was  ordered  accordingly.*^ 

Other  evidence  is  derived  from  the  fact,  that  no  objection 
appears  to  have  been  made  by  the  King  or  his  Council,  which 
strengthens  the  inference  that  the  crown  lawyers,  who  examined 
the  charter,  must  have  supposed  that  such  a  movement  was 
probable. 

Mr.  Justice  Story  says,  "  Tlie  power  of  the  corporation  to  make  the 
transfer  has  been  seriously  doubted,  and  even  denied.     But  the  boldness 

1  Mass.  Records,  vol.  i.  p.  40.  ^  Mass.  Records,  vol.  i.  p.  49. 

^  Moss.  Records,  vol.  i.  p.  61. 
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of  the  step  is  not  more  striking  than  the  silent  acquiescence  of  the  King 
in  permitting  it  to  take  place/'  ^ 

If,  however,  we  suppose  that  some  of  his  councillors,  when 
the  charter  was  examined,  saw  that  this  might  be  done,  the 
wonder  ceases.^ 

Upon  petition  of  Sir  Christopher  Gardiner,  Sir  Ferdinando 
Grorges,  and  Captain  John  Mason,  growing  in  part,  doubtless, 
out  of  Gardiner's  grievances,  and  in  part,  probably,  out  of  the 
conflict  of  title  in  the  others,  but  representing  "  great  distraction 
and  much  disorder "  in  New  England,  the  matter  was  referred 
to  the  Privy  Council,  and  examined  by  a  committee,  who  heard 
the  complainants,  and  divers  of  the  principal  adventurers. 
Whereupon,  without  determining  certain  contested  matters  of 
fact,  resting  to  be  proved  by  parties  that  must  be  called  from  the 
Colony,  the  Council,  Jan.  19,  1632,  "  not  laying  the  fault  or 
fancies  (if  any  be),  of  some  particular  men,  upon  the  general 
government  or  principal  adventurers,"^  thought  fit  to  declare 
"  that  the  appearances  were  so  fair,  and  hopes  so  great,  that  the 
country  would  prove  both  beneficial  to  this  kingdom,  and  prof- 
itable to  the  particulars,  as  that  the  adventurers  had  cause  to  go 
on  cheerfully  with  their  undertakings ;  and  rest  assured  that  if 
things  were  carried  as  pretended  when  the  patents  were  granted^ 
and  accordingly  as  by  the  patent  is  appointed^  his  Majesty  would 
not  only  maintain  the  liberties  and  privileges  heretofore  granted, 
but  supply  any  thing  farther  that  might  tend  to  the  good  govern- 
ment, prosperity,  and  comfort  of  his  people  there,  of  that 
place."*  This  shows,  conclusively,  not  only  that  no  objections 
were  then  taken  by  the  Privy  Council  to  the  transfer  of  the 
charter  and  government,  but  that  none  were  taken  to  the  general 
exercise  of  the  powers  of  a  colonial  government,  in  the  manner 
in  which  the  grantees  were  exercising  them. 

Winthrop,  in  his  History  of  New  England,  referring  to  the 
first  intelligence  of  this  proceeding,  says,  "  The  principal  matter 

1  1  Story's  Com.,  §  06. 

'<<  These  matters  are  not  material  to  the  determination  of  the  question  whether 
the  transfer  was  lawfVilly  made.  But  the  inference  that  it  was  originally  con- 
templated seems  so  strong,  tliat  I  have  deemed  it  expedient  to  call  attention  to  tho 
facts. 

'  Hutch.  Coll.  Papers,  p.  53. 

^  Hutch.  Coll.  Papers,  p.  54 ;  Clialm.  Annals,  vol.  i.  p.  155 ;  NeaFs  Hist,  p.  1&4. 
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they  had  against  us,  was  the  letters  of  some  indiscreet  persons 
among  us,  who  had  written  against  the  church  government  in  Eng- 
land." ^  But  in  a  subsequent  paragraph,  having  then,  it  is  to  be  pre- 
sumed, received  a  copy,  he  speaks  of  the  petition,  as  "  accusing 
us  to  intend  rebellion,  to  have  cast  off  our  allegiance,  and  to  be 
wholly  separate  from  the  church  and  laws  of  England ;  that  our 
ministers  and  people  did  continually  rail  against  the  State,  and 
church,  and  bishops  there,"  &c.  Sir  Richard  Saltonstall,  Mr. 
Humfrey,  and  Mr.  Cradock  were  called  before  a  committee 
of  the  Council,  and  a  hearing  was  had.  Winthrop  says  fur- 
ther, that  — 

"The  king,  when  the  matter  was  reported  to  him  by  Sir  Thomas 
Jermyn,  one  of  the  Council,  who  spoke  much  in  commendation  of  the 
Governor,  both  to  the  lords,  and  afterwards  to  his  Majesty,  said  that  he 
would  have  them  severely  punished,  who  did  abuse  his  governor  and  the 
plantation  ;  that  the  defendants  were  dismissed  with  a  favorable  order  for 
their  encouragement,  being  assured  by  some  of  the  Council,  that  his 
Majesty  did  not  intend  to  impose  the  ceremonies  of  the  Church  of  Eng- 
land upon  us,  for  that  it  was  considered,  that  it  was  the  freedom  from  such 
things  that  made  people  come  over  to  us."  ^ 

There  were  subsequent  complaints  from  two  classes  of  per- 
sons,—  those  who  had  adverse  territorial  claims,  and  those  who 
had  experienced  the  discipline  of  tlie  Colony.  Mason  was  par- 
ticularly active,  insomuch  that  Winthrop  appears  to  have  been 
resigned  to  the* providence  of  God,  which,  in  1635,  "in  mercy, 
taking  him  away,"  terminated  his  efforts  to  overthrow  the 
government.^ 

In  February,  1633-34,  on  the  understanding  of  the  trans- 
portation of  great  numbers  to  New  p]ngland,  among  them 
"  divers  persons  known  to  be  ill  affected,  discontented  not  only 
with  civil,  but  ecclesiastical  government  here,  whereby  such 
confusion  and  distraction  is  already  grown  there,  especially  in 
point  of  religion,  as,  beside  the  ruin  of  the  said  plantation, 
cannot  but  highly  tend  to  the  scandal  both  of  Church  and  State 
here,"  there  was  an  order  of  the  King  in  Council  to  stay  divers 
ships  then  in  the  Thames,  ready  to  set  sail,  with  an  order  that 
the  masters  and   freighters   should   attend   the    Council,   and   a 

1  Winthrop's  Hist.,  vol.  i.  p.  100.  2  Jb.,  p.  103.  3  lb.,  p.  187. 
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farther  order,  "  that  Mr.  Cradoek,  a  chief  adventurer  in  that 
plantation,  now  present  before  the  board,  should  cause  the  letters 
patent  for  the  plantation  to  be  brought  before  this  board."  ^ 

The  ships  were  permitted  to  sail,  on  representations  respecting 
the  commercial  interests  which  would  be  affected  by  their  deten- 
tion ;  and  it  would  seem  from  what  followed,  that  Cradoek 
answered,  that  the  charter  was  in  the  hands  of  Winthrop. 

Laud  became  Archbishop  of  Canterbury  in  1633 ;  and  his  in- 
fluence may  perhaps  be  traced  in  this  action  of  the  Privy 
Council.  Winthrop  attributes  it  to  "  the  archbishops  and  others 
of  the  Council ; "  and  supposes  that  the  intention  was  "  to  call 
in  our  patent"  ^ 

Shortly  afterwards,  on  the  28th  of  April,  1634,  a  commission 
for  regulating  plantations,  was  issued  to  the  Archbishop  of 
Canterbury,  the  Lord  Keeper,  and  others,  most,  if  not  all,  of  them 
members  of  the  Privy  Council,  giving  them,  among  other  things, 
power  of  protection  and  government  over  the  colonies  planted 
and  to  be  planted,  "  power  to  make  laws,  ordinances,  and  con- 
stitutions, concerning  either  the  State  public  of  the  said  colonies, 
or  utility  of  private  persons,  and  their  lands,  goods,"  &c. ;  "  and 
for  relief  and  support  of  the  dergy ; "  "  and  for  consigning  of  con- 
venient maintenance  unto  them  by  tithes^^^  &c. ;  power  to  inflict 
punishment  on  offenders  by  imprisonment  and  other  restraints, 
or  by  loss  of  life,  or  members ;  power  to  hear  and  determine  all 
complaints,  whether  against  the  whole  colonies,  or  any  gov- 
ernor, or  officer.  And  then  comes  a  clause,  the  intent  of  which 
may  readily  be  discovered  from  what  followed. 

"  And  we  do,  furthermore,  give  unto  you,  or  any  five  or  more  of  you, 
letters  patents,  and  other  writings  whatsoever,  of  us  or  of  our  royal  pre- 
decessors granted,  for  or  concerning  the  planting  of  any  colonies,  in  any 
countries,  provinces,  islands,  or  territories  whatsoever,  beyond  the  seas ; 
and  if,  upon  view  thereof  the  same  shall  appear  to  you,  or  any  five  or 
more  of  you,  to  have  been  surreptitiously  and  unduly  obtained,  or  that 
any  privileges  or  liberties  therein  granted^  he  hurtful  to  us,  our  Grown  or 

1  Hutch.  Hist.,  vol.  i.  p.  33.  From  the  order  in  which  these  proceedings  are  stated 
in  Hubbard  and  Hutchinson,  it  would  appear,  that  the  King's  expression  of  satisfac- 
tion was  at  the  close  of  this  hearing  in  1638 ;  hut  the  dates  in  Winthrop's  History 
show  that  to  have  been  the  year  previous.  Hubbard's  dates  in  regard  to  these 
matters  are  not  trustworthy. 

2  Winthrop,  vol.  i.  p.  135. 
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prerogative  royaU  or  to  aov  foreign  princes,  to  caoBe  the  same,  aeeording 
to  the  laws  and  customs  of  our  realm  of  England,  to  be  revoked ;  and  to 
do  all  other  things  which  shall  be  necessary,  for  the  wholesome  govern- 
ment and  protection  of  the  said  colonies  and  our  people  therein  abiding.*^ 

It  appears  from  a  recital  in  a  subsequent  order,  made  in  1633i 
that  the  Commissioners,  in  1634  or  1635,  gave  an  order  **tD 
Mr.  Cradock,  a  member  of  that  plantation,  to  cause  the  grant  or 
letters  patent  of  that  plantation  (alleged  by  him  to  be  there 
remaining  in  the  hands  of  Mr.  Winthrop)  to  be  sent  over  hither.^ 

In  pursuance  of  the  project  for  a  general  governor  for  the 
whole  of  New  England,  Gorges  was  directed  to  confer  with  the 
Council  at  Plymouth,  to  resolve  whether  they  would  resign  their 
patent ;  and  in  April,  1635,  the  Duke  of  Lenox  and  others  of 
that  company,  supposed  to  be  acting  in  Gorges'  interest,  pre- 
sented to  the  Lords  of  the  Council^  a  petition,  proposing  to 
surrender;  but  praying,  among  other  things,  that  the  patent  for 
the  plantation  of  the  Massachusetts  Bay  might  be  revoked. 

Under  the  direction  of  the  Commissioners,  Sir  John  Banks, 
the  Attorney- General,  brought  a  quo  tcarranto  to  enforce  a  for- 
feiture, in  1635.  The  process  seems  to  have  been  founded  upon 
an  assumption,  that  the  company  had  no  rights  whatever. 
There  were  fourteen  allegations  of  usurpation :  denying  the 
defendants'  claim  of  title  to  land,  their  claims  to  be  a  corpora- 
tion, and  to  have  the  sole  government  of  the  countr\',  &^.: 
and  alleging  that  they  made  laws  and  statutes  against  the  laws 
of  Ensrland.  There  wa<  no  allegation  that  thev  had  unlawfullv 
establi:<hed  the  government  within  the  colonv:  but  among  the 
usurpations  set  forth  was,  — 

^  to  keep  a  constant  council  in  England  of  men  of  their  own  company  ai^l 
choosing,  and  to  name.  cln.K)r»e,  and  swear  certain  persons  to  be  ot'  thai 
council ;  and  to  keep  one  council,  ever  resident  in  New  England.  cha?en 
out  of  themselves,  and  to  name,  choose,  and  swear  whom  they  please  to 
be  of  that  council.'' 

Also,  to  have  several  common  seals.^  There  was  no  service  in 
the  Colony:*  but  service  was  made  upon  several  of  the  grantee? 

1  Hutch.  Hist.  LVpp.i  vol.  i.  p.  r/r2. 

2  The  (.'onimiss-Mii^rs  for  Forvipii  Plantations  are  often  so  calletl,  and  there  i# 
danjrer  of  t-on fusion,  i;n!».->:J  care  is  taken  to  di^tinguisli  their  acts  from  tho?«  of  LVe 
Pri\ y  Omncil. 

3  Huirh.  foil.  ra]vr>.  p.  101.  *  Hutch.  Hist.,  vol.  i.  p.  86. 
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who  were  in  England,  each  of  whom,  except  Cradock,  pleaded 
severally  that  he  never  usurped  any  of  said  liberties,  and  dis- 
claimed. Against  them,  there  was  judgment  that  they  should 
not  for  the  future  intermeddle  with  any  of  said  franchises,  but 
should  be  for  ever  excluded  from  the  use  of  the  same.  Cradock 
appeared,  and  then  made  default;  upon  which  there  was  judg- 
ment that  he  should  be  convicted  of  the  usurpation  charged,  and 
that  the  liberties,  privileges,  and  franchises  should  be  taken  and 
seized  into  the  King's  hand.  The  process  was  pending  about 
two  years,  and  there  was  judgment  of  outlawry  against  the 
rest  of  the  patentees.^  But  this  judgment  availed  nothing. 
Jones  and  Winnington,  attorney  and  solicitor  general,  in  1678, 
concurred  in  an  opinion,  "  that  neither  the  quo  warranto  was  so 
brought,  nor  the  judgment  thereupon  so  given,  as  could  cause  a 
dissolution  of  the  charter."  ^  The  particular  reasons  were  not 
stated.  But  we  may  well  suppose  the  reason  to  have  been,  that 
there  was  no  service  on  the  corporation,  nor  on  any  of  the 
members  in  Massachusetts,  nor  any  legal  outlawry  as  against 
them,  and  judgment  of  seizure  was  rendered  against  Cradocl 
only.  The  reason  for  this  probably  was,  that  the  process  of  the 
Court  of  King's  Bench  did  not  run  into  the  Colony,  because  the 
Court  had  no  jurisdiction  there ;  and  there  could,  of  course,  be 
no  legal  service  there. 

April  4th,  1638,  the  Lords  Commissioners,  taking  into  con- 
sideration that  complaints  grow  more  frequent  "  for  want  of  a 
settled  and  orderly  government  in  those  parts ; "  and,  calling  to 
mind  their  former  order  to  Mr.  Cradock,  about  two  or  three 
years  since,  to  cause  the  patent  to  be  sent  over;  and,  being 
informed  by  the  attorney-general  that  judgment  had  been  entered 
in  the  quo  warranto^  ordered  that  the  clerk  of  the  council,  attend- 
ant upon  them,  should,  in  a  letter  from  himself  to  Mr.  Winthrop, 
convey  their  order;  in  which,  "in  his  Majesty's  name,  and 
according  to  his  express  will  and  pleasure,"  as  they  said,  they 
strictly  required  and  enjoined  him,  or  any  other  who  had  the 
custody,  that  they  fail  not  to  transmit  the  patent  by  the  return 
of  the  ship ;  — 

**  it  being  resolved,  that,  in  case  of  any  further  neglect  or  contempt  by 
them  showed  therein,  their  Lordships  will  cause  a  strict  course  to  be 

1  Hutch.  Coll.  Papers,  p.  108.         >  Chalmers's  Annals,  vol.  i.  pp.  405,  489. 
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taken  against  them,  and  will  idotc  his   Majestj  to  reassame  into  his 
hands  the  whole  plantation.*"  ^ 

The  Goneral  Court  replied,  that  they  were  much  grieved  that 
their  Lordships  should  call  in  the  patent,  there  being  no  cause 
known  to  them,  and  no  delinquency  or  fault  of  theirs  expressed 
in  the  order;  asking  to  know  what  was  laid  to  their  chai^,  and 
to  have  rime  to  answer;  assuring  their  Lordships  that  they  were 
never  called  to  answer  the  quo  warranto  ;  and  if  they  had  been, 
they  doubted  not  that  they  should  have  pat  in  a  sufficient  {dea; 
and  representing  that,  if  the  patent  should  be  taken  from  them, 
they  should  be  looked  on  as  '^  runnigadoes "  and  outlaws, 
enforced  to  remove  to  some  other  place,  or  to  return  to  their 
native  country,  either  of  which  would  put  thera  to  unsupportable 
extremities ;  and  that  (among  other  evils  enumerated)  the  com- 
mon people  would  conceive,  that  his  Majesty  had  cast  them  off, 
and  that  they  were  freed  from  their  allegiance,  and  thereupon 
would  "  be  ready  to  confederate  themselves  under  a  new  govern- 
ment, for  their  necessary  safety  and  subsistence,  which  \^nll  be 
of  dangerous  example  to  other  plantations,  and  perilous  to  our- 
selves of  incurring  his  Majesty's  displeasure."  * 

These  repeated  calls  for  the  patent  were  in  fact  demands  for 
its  surrender,  and  thev  so  understood. 

Hutchinson  says,  "  It  was  never  known  what  reception  this 
answer  met  with.  It  is  certain  that  no  further  demand  was 
made."^     But  he  is  mistaken. 

It  appears  from  Winthrop's  History,  vol.  i.  p.  29S,  that  ui 
1639  —  the  precise  date  is  not  given  — 

^  The  Governor  received  letters  from  Mr.  Cradock.  and  in  them 
another  order  from  the  Lords  Commissioners,  to  this  effect ;  that,  whereas 
they  had  received  our  i>etition  xxyton  their  former  oi-der,  &c,  by  which 
they  perceived,  that  we  were  taken  with  some  jealousies  and  fears  of  their 
intentions.  &c.,  they  did  accept  of  our  answer,  and  did  now  declare  their 

>  Hutch.  Coll.  Papers,  vol.  i.  p.  105.  Hutchinson  appends  to  a  copy  of  the  order 
this  note :  "  Whether  the  intent  of  this  order  was.  that  the  patent  should  tie  «ent 
over,  that  the  p>vernment  of  the  colony  mi^ht  \te  under  n  ctirporatioo  in  £ni;laD-i 
according  to  the  true  intent  of  the  patent,  or  whether  it  was  tluit  the  patent  might 
be  surrendered,  is  uncertain."    But  the  '/«"  wimanto  might  have  solved  that  doubt. 

'■*  Hutch.  Hist.  App.,  vol.  i.  p.  507  ;  Winthrop,  vol.  i.  p.  ^59. 

»  Hutch.  Hist.,  vol.  i.  p.  88. 
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intentions  to  be  only  to  regulate  all  plantations  to  be  subordinate  to 
their  said  Commission  ;  and  that  they  meant  to  continue  our  liberties,  &c. ; 
and  therefore  did  now  again  peremptorily  require  the  Governor  to  send 
them  our  patent  by  the  iirst  ship  ;  and  that,  in  the  mean  time,  they  did 
give  us,  by  that  order,  full  power  to  go  on  in  the  government  of  the 
people,  until  we  had  a  new  patent  sent  us ;  and  withal  they  added  threats 
of  further  course  to  be  taken  with  us,  if  we  failed ! " 

The  next  paragraph  of  the  History  is  a  curiosity,  and  I  cannot 
resist  the  temptation  to  copy  it  in  full.  It  shows  why  Hutchin- 
son never  heard  of  the  reception,  and  the  further  demand  :  — 

"  This  order  being  imparted  to  the  next  General  Court,*  some  advised 
to  return  answer  to  it  Others  thought  fitter  to  make  no  answer  at  all ; 
because,  being  sent  in  a  pnvate  letter,  and  not  delivered  by  a  certain 
messenger,  as  the  former  order  was,  they  could  not  proceed  upon  it,  be- 
cause they  could  not  have  any  proof  that  it  was  delivered  to  the 
Governor ;  and  order  was  taken,  that  IVIr.  Cradock's  agent,  who  delivered 
the  letter  to  the  Grovernor,  &c.,  should,  in  his  letters  to  his  master,  make 
no  mention  of  the  letters  he  delivered  to  the  Governor,  seeing  that  his 
master  had  not  laid  any  charge  upon  him  to  that  end." 

The  Lords  Commissioners  frankly  admit  their  object,  in  this 
last  order.  They  intended  to  bring  all  the  plantations  into 
subjection  under  their  commission.  The  charter  stood  in  their 
way.  They  called  for  it-,  and  it  did  not  come.  Process  to 
enforce  a  forfeiture  of  it  had  failed.  There  was  a  very  good 
reason  for  this  thrice-repeated  demand  by  the  Commissioners. 
Their  commission  purported  to  give  it  to  them,  with  authority 
to  revoke  it,  if,  upon  view  of  it,  they  found  any  thing  hurtful  to  the 
King,  his  crown,  or  prerogative  royal.  The  possession  of  it  was 
thus  made  necessary  to  a  revocation  by  the  Commissioners.  A 
view  of  a  copy  was  not  suifficient.  No  reason  is  apparent  why 
this  might  not  have  been  made  other^Mse.  Perhaps  it  would 
have  been,  if  there  had  been  apprehension  of  difficulty  in  obtain- 
ing possession.  But  so  it  stood.  Therefore  the  repeated 
attempts  to  obtain  a  surrender,  with  the  threats  if  it  was  not 
forthcoming.  It  was  important  to  exhibit  a  semblance  of  a 
legal  revocation.  There  were  too  many  complaints  of  the 
exercise  of  arbitrary  power  in  England,  to  render  it  expedient 
to  add  others  in  relation  to  the  colonies. 

We  have  seen  how  the  General  Court  disposed  of  the  last 
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demand ;  and  the  King  and  Laud  soon  found  other  matters  to 
occupy  their  attention. 

Now  in  all  these  proceedings,  the  character  of  which  I  have 
stated  in  detail,  I  find  no  trace  of  an  allegation,  that  "  the  true 
intent  of  the  patent "  was,  that  the  government  of  the  Colony 
should  be  under  a  corporation  in  England ;  and  I  submit,  that 
the  omission  of  such  an  allegation  was  a  moral  impossibility, 
if  it  had  been  so  understood,  especially  as  the  transfer  of  the 
charter  caused  the  main  obstacle  to  the  efforts  of  the  Commis- 
sioners to  revoke  it 

The  first  appearance  of  an  official  objection  which  I  have 
found,  against  the  transfer,  was  in  July,  1679,  in  the  course  of  the 
difficulties  in  which  Randolph  was  so  conspicuous ;  "  when,"  as 
Chalmers  says,  "  the  King  wrote  to  the  General  Court,  and  re- 
quired that  other  agents  should  be  sent  over,  properly  instructed ; 
giving  as  a  reason,  which  struck  at  the  foundation  of  its  power, 
that,  since  the  charter  by  its  frame  was  originally  to  have  been 
executed  within  the  kingdom,  otherwise  than  by  deputy,  it  is  not 
possible  to  establish  perfect  settlement  till  those  things  are  better 
understood."^  This  objection  is  among  the  articles  of  high 
crimes  and  misdemeanors  presented  by  Randolph  to  the  Com- 
mittee of  the  Council,  in  1682.2  But  it  finds  no  place  in  the 
process  in  Chancery,  in  1684,  in  which  a  decree  was  entered,  that 
the  charter  be  vacated,  and  cancelled.^ 

Chalmers,  in  another  place,  states,  that  the  Attorney-General, 
Sawyer,  gave  it  as  his  ofiicial  opinion,  "that  the  patent  having 
created  the  grantees  and  their  assigns  a  body  corporate,  they 
might  transfer  their  charter  and  act  in  New  England."  The 
reason  thus  stated,  is  certainly  not  satisfactory.  Chalmers  adds, 
that  "  the  two  Chief  Justices,  Rainsford  and  North,  fell  into  a 
similar  mistake,  by  supposing  that  the  corporate  powers  were  to 
have  been  originally  executed  in  New  England,"^ — an  opinion 
which  I  have  endeavored  to  sustain,  by  the  terms  of  the  charter,  be- 
fore I  was  aware  of  the  high  authority  by  which  it  was  supported. 

Usage  is  permitted  to  give  a  construction  to  an  ancient 
charter  or  deed,  where  there  is  an  ambiguity.  Here  was  a 
use  of  the  powers  of  government  under  the  charter,  —  holding 

»  Clialmers'8  Annals,  vol.  i.  p.  408.  *^  lb.,  p.  402. 

«  Mass.  Hist.  Coll.  4th  Series,  vol.  ii.  p.  246.  *  Chalmers,  p.  178. 
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General  Courts,  and  transacting  all  the  business  of  the  corporation 
within  the  Colony,  which,  if  unlawful,  rendered  all  the  acts 
done  under  it  during  the  time  legally  invalid, — with  no  objection 
on  the  part  of  the  Crown  in  that  particular,  although  other  objec- 
tions were  made  that  the  corporation  had  transcended  its  power^s. 

If  this  is  not  strictly  a  "  usage"  within  the  general  rule,  it  is  a 
contemporaneous  construction  by  all  parties,  wliich  is  as  strong, 
and  even  stronger,  evidence  than  usage,  to  give  the  true  inter- 
pretation of  an  instrument.  When  we  add  to  this  the  fact,  that 
in  two  processes  to  enforce  the  forfeiture  of  the  charter,  there  is 
an  entire  omission  of  any  allegation  that  wrong  had  been  done 
in  this  respect,  the  evidence  is  sufficient  to  overcome  any,  even  a 
very  grave,  ambiguity.  But  the  fact,  that  there  is  here  no  am- 
biguity, explains  the  absence  of  all  objections. 

I  am  referred  to  "  A  copy  of  the  docquet  of  the  grant  to  Sir 
Henry  Rosewell  and  others,  taken  out  of  the  Privy-seal-office,  at 
Whitehall,"  authorizing  the  draft  of  the  charter ;  to  show  that  it 
was  the  intention  of  the  Crown  or  Council  that  the  corporation 
should  have  its  residence  in  England.     It  runs  thus :  — 

^  A  grant  and  confirmation  unto  Sir  Henry  Rosewell,  his  partners,  and 
their  associates,  to  their  heirs  and  assigns  for  ever,  of  a  part  of  America, 
called  New-England,  granted  unto  him  by  a  charter  from  divers  noblemen 
and  others,  to  whom  the  same  was  granted  by  the  late  king  James,  with 
a  tenure  in  socage,  and  reservation  of  one-third  part  of  tlie  gold  and  silver 
ore :  Incorporating  them  by  the  name  of  the  governor  and  company  of  the 
Massachusetts-Bay,  in  New-England,  in  America,  with  such  other  privi- 
leges, for  electing  governors  and  officers  here  in  England  for  the  said 
company ;  with  such  other  privileges  and  immunities  as  were  originally 
granted  to  the  said  noblemen  and  others,  and  are  usually  allowed  to  cor- 
porations here  in  England.  His  majesty's  pleasure,  signified  by  Sir  lialph 
Freemen,  upon  direction  of  the  lord-keeper  of  the  great-seal ;  subscribed 
by  Mr.  Attorney-general ;  procured  by  the  lord  viscount  Dorchester ;  Feb- 
ruary, 1628.     Memorandum.     Their  charter  passed  4***  March  following."  * 

I  will  admit  that  this  is  explicit  enough  to  show  that  there 
was  an  intention  when  that  minute  was  made,  that  the  corpora- 
tion should  have  a  local  habitation  in  England. 

But  I  remark  first,  that  by  the  plainest  rules  of  evitlence, 
this  memorandum  of  the  proceedings  of  the  Council,  prior  to  the 

*  Chalmers 'fi  Annnls,  vol.  i.  p.  147. 
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grant  of  the  charter,  cannot  be  admitted  as  evidence  to  control 
or  vary  the  provisions  of  this  instrument,  as  actually  drawn  up, 
formally  executed,  with  the  great  seal  annexed,  and  made  matter 
of  record ;  or  to  show  the  intention  at  the  time  of  the  final  exe- 
cution. In  the  absence  of  all  ambiguity,  the  intention  is  to  be 
derived  only  from  the  instrument  itself. 

My  next  remark  is,  that  this  "  docquet,"  taken  in  connection 
with  the  charter  itself,  and  other  admitted  facts,  furnishes  most 
plenary  proof  that  the  intention  thus  appearing,  was  in  fact 
changed  when  the  charter  was  afterwards  drawn  and  authenti- 
cated. There  would  be  no  need  of  another  "docquet"  to  show 
this,  as  the  charter  itself  would  and  did  show  it. 

The  palpable  difference  between  the  terms  of  this  memorandum 
and  the  charter  itself,  in  the  omission  of  an  express  provision  in  the 
charter  assigning  a  residence  in  England  to  the  corporation,  can 
be  accounted  for  only  on  a  change  of  intention  upon  that  point  It 
was  not  a  matter  which  could  have  slipped  out  accidentally,  and 
the  omission  have  escaped  the  scrutiny  to  which  the  charter  must 
have  been  subjected  after  it  was  prepared,  and  before  it  passed 
the  great  seal. 

Further,  the  docquet  shows  an  intention  at  that  time,  to 
grant  such  other  privileges  and  immunities  as  were  originally 
granted  to  the  said  noblemen  and  others  (the  Council  at  Ply- 
mouth), and  are  usually  allowed  to  corporations  in  England. 
Here  again,  the  great  difference  between  the  charter  itself,  and 
the  intention  shown  by  the  minutes,  is  palpable  evidence  of  a 
change  of  intention  in  this  respect,  also.  It  is  sufficient  to  specify 
the  difference  in  two  or  three  particulars. 

The  Council  consisted  of  forty  members,  each  of  whom  were 
to  be  presented  to  the  Lord  Chancellor,  or  the  Lord  High 
Treasurer,  or  the  Lord  Chamberlain  of  the  Household,  to  take 
his  oath.  Power  was  given  to  the  President,  deputy,  or  any  two 
councillors,  to  administer  the  oaths  of  allegiance  and  supremacy 
to  all  persons  who  should  go  to  the  Colony  of  New  England ; 
and  it  was  made  lawful  for  them  to  minister  oaths  as  well  to 
persons  employed  by  them,  for  the  faithful  performance  of  their 
service,  as  to  other  persons,  for  the  clearing  of  the  truth ;  but 
there  was  no  clause  requiring  officers  other  than  those  who  were 
councillors  to  take  any  oath  of   office;    and  their  laws,  as  we 
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have  seen,  were  to  be  as  near  as  conveniently  might  be  to  those 
of  England.  The  difference  between  the  Council  at  Plymouth, 
and  the  Governor  and  Company  of  Massachusetts  Bay,  was 
substantially  between  an  aristocratic  corporation,  composed  of 
forty  noblemen  and  gentlemen,  which  was  to  exercise  its  powers 
at  a  specified  place  in  England,  and  make  laws  like  the  laws  of 
England,  as  near  as  conveniently  might  be,  and  which  might 
or  might  not  administer  oaths  to  persons  in  its  employment ; 
and  a  democratic  corporation  of  an  indefinite  number,  which 
was  to  hold  General  Courts,  and  might  enact  such  l^ws  as 
should  be  found  expedient,  so  they  were  not  contrary  to  the  laws 
of  the  realm ;  which  was  required  to  administer  oaths  to  all  the 
officers,  in  a  particular  mode,  for  the  faithful  discharge  of  their 
duties;  and  which  was  not  restricted  as  to  place,  so  that  it 
might  set  up  its  government  either  in  England  or  on  the  Planta- 
tion, as  it  should  see  fit  Assuredly  the  docquet  did  not  govern 
the  provisions  of  the  charter. 

After  setting  out  the  copy  of  the  docquet,  Chalmers  pro- 
ceeds,— 

"  In  the  same  papers,  bundle  5,  page  322,  there  is  a  sketch,  drawn  by 
Mr.  Blathwayt,  stating  '  the  clauses  in  the  charter,  shewing,  that  it  was 
intended  thereby  that  the  corporation  should  be  resident  in  England.' 
And,  indeed,  the  whole  tenor  of  the  patent,  as  well  as  the  subsequent 
conduct  of  the  corporation,  evinces  the  truth  of  that  important  fact. 
But  the  following  extract  of  an  agreement,  entered  into  at  Cambri<]ge, 
the  26th  of  August,  1629,  between  Saltonstall,  Dudley,  Winthrop,  and 
other  chief  leaders  of  Massachusetts,  demonstrates  that  truth.  From 
a  collection  of  papers,  made  by  Mr.  Hutchinson,  relative  to  the  hbtory  of 
Massachusetts,  p.  25-6 :  — 

"  *  We  sincerely  promise,  to  embark  for  the  said  plantation,  by  the  fii-st 
of  March  next,  to  the  end  to  pass  the  seas  (under  God's  protection),  to 
inhabit  and  continue  in  New  England.  Provided  always,  that,  before  the 
last  of  September  next,  the  whole  government,  together  with  the  patent 
for  the  said  plantation,  be  first,  by  an  order  of  Court,  legally  transferred 
and  established,  to  remain  with  us  and  others,  which  shall  inhabit  upon 
the  said  plantation.' " 

Blathwayt  was  contemporary  with  Randolph.  It  seems, 
therefore,  that  this  specification  of  clauses  was  made  about  the 
time  Randolph  was  alleging  that  the  government  was  unlawfully 
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established  in  Massachusetts;  that  is  to  say,  some  forty  or  fifty 
years  after  its  establishment  there.  What  these  clauses  were,  I 
am  unable  to  say,  Chalmers  does  not  state  them,  and,  unfortu- 
nately, I  do  not  find  them  in  the  charter. 

But  the  most  wonderful  evidence  of  an  intention  that  the 
corporation  should  be  resident  in  England,  is  that  derived  by 
Chalmers  from  the  agreement  of  Winthrop  and  others,  which 
he  copies,  and  which  he  says  demonstrates  its  truth.  His  con- 
clusion is  to  be  accounted  for,  perhaps,  by  the  supposition  that 
he  un4erstood  the  words,  "  by  an  order  of  Court,"  in  this  agree- 
ment, to  refer  to  the  Court  of  his  Majesty,  at  Whitehall ;  whereas, 
the  contracting  parties  had  reference  to  an  order  of  the  General 
Court  of  the  Company,  such  as  was  passed  three  days  after- 
wards. 

Chalmers  concedes  that  this  docquet  "  evinces,  that  what  was 
so  strongly  asserted,  during  the  reign  of  Charles  IL,  to  prove 
that  the  charter  was  surreptitiously  obtained,  is  unjust." 

I  have  considered  this  proposition  at  length  ;  not  only  because 
the  transfer  has  sometimes  been  regarded  as  sharp  practice  on 
the  part  of  the  grantees,  but  for  the  reason,  already  suggested, 
that,  if  the  transfer  was  unlawful,  the  whole  legislation  of  the 
company  afterwards  was  unwarranted.  The  company  had 
power  to  make  laws  for,  and  to  govern,  a  Colony.  But  their 
authority  to  do  this  was  as  a  corporation  ;  and  a  corporation, 
having  a  fixed  locality,  cannot  hold  corporate  meetings,  make 
by-laws,  elect  officers,  and  do  other  acts  necessary  to  be  done  by 
the  corporation  itself,  except  in  the  place  where  it  has  its  legal 
residence.  In  the  absence  of  prohibition  or  limitation,  it  may 
hold  property,  may  trade,  and  perform  other  acts  which  can  be 
done  by  agents,  elsewhere. 

3.  The  charter  gave  ample  powers  of  legislation  and  of 
government  for  the  Plantation,  or  Colony,  including  power  to 
legislate  on  religious  subjects,  in  the  manner  in  which  the 
grantees  and  their  associates  claimed  and  exercised  the  legis- 
lative power. 

It  granted  power  to  thi*  General  Courts  — 

**  from  time  to  time  to  make,  onlain,  and  establish,  all  raauner  of  whole- 
some and  rrasonahlo  orders,  laws,  statutes,  ordinances,  directions,  and 
instrutjtions,  not  contrary  to  the  laws  of  this  our  realm  of    England,  as 
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well  for  settling  the  forms  and  ceremonies  of  government  and  magistracy, 
fit  and  necessary  for  the  said  plantation,  and  the  inhabitants  there,  and 
for  naming  and  settling  all  sorts  of  officers,  both  superior  and  inferior, 
which  they  shall  find  needful  for  that  government  and  plantation,  and  the 
distinguishing  and  setting  forth  of  the  several  duties,  powers,  and  limits 
of  every  such  office  and  place,  and  the  forms  of  such  oaths  warrantable 
by  the  laws  and  statutes  of  this  our  realm  of  England  as  shall  be  re- 
spectively ministered  onto  them,  for  the  execution  of  the  said  several 
offices  and  places  ;  as  also  for  the  disposing  and  ordering  of  the  elections 
of  such  of  the  said  officers  as  shall  be  annual,  and  of  such  others  as  shall 
be  to  succeed  iu  case  of  death  or  removal,  and  ministering  the  said  oaths 
to  the  newly  elected  officers,  and  for  impositions  of  lawful  fines,  mulcts, 
imprisonment,  or  other  lawful  correction,  according  to  the  course  of  other 
corporations  in  this  our  realm  of  England ;  and  for  the  directing,  ruling, 
and  disposing  of  all  other  matters  and  things,  whereby  our  said  people, 
inhabitants  there,  may  be  so  religiously,  peaceably,  and  civilly  governed, 
as  their  good  life  and  orderly  conversation  may  win  and  incite  the  natives 
of  the  country  to  the  knowledge  and  obedience  of  the  only  true  God  and 
Saviour  of  mankind,  and  the  Christian  faith,  which,  in  our  royal  intention 
and  the  adventurer's  free  profession,  is  the  principal  end  of  this  plantation." 

"  Willing,  commanding,  and  requiring,  ordaining  and  appoint- 
ing," that  all  such  orders,  laws,  statutes,  and  ordinances,  instruc- 
tions and  directions,  as  should  be  so  made  by  the  Governor, 
deputy  governor,  assistants,  and  freemen,  and  published  in 
writing  under  their  common  seal,  should  be  carefully  and  duly 
observed,  kept,  performed,  and  put  in  execution;  the  letters 
patent  to  be  to  all  officers  a  sufficient  warrant  tfierefor,  against 
the  King  himself,  and  his  heirs  and  successors. 

But  there  was  a  restriction  upon  their  legislation,  religious  as 
well  as  civil.  They  were  to  make  no  laws  contrary  to  the  laws 
of  the  realm ;  and  the  question  arises.  What  was  the  character 
and  what  the  extent  of  this  restraint? 

We  may  safely  conclude  that  the  meaning  of  the  provision  is 
not  that  they  are  to  make  no  laws  different  from  the  common 
law  of  England,  for  much  of  that  law  was  entirely  inapplicable 
to  their  condition,  so  that  they  were  under  the  necessity  of 
making  different  laws.  Laws  different  from,  contrary  to,  the 
laws  of  feudal  tenure  could  not  come  within  the  prohibition. 
The  same  may  be  said  of  laws  relating  to  the  peerage,  and 
divers  other  matters  of  more  common  concern. 
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So  we  may  be  assured  l^at  it  was  not  a  prohibition  to  make 
laws  different  from  the  statutes  of  England^  for  it  was  known 
that  it  was  to  escape  from  some  of  those  laws  that  they  emi- 
grated. If  they  could  make  no  law  which  provided  for  a  dif- 
ferent form  of  worship  than  that  which  was  established  in  Eng- 
land)  —  if  they  must  establish  that  with  all  its  concomitants, 
they  would  hardly  have  crossed  the  Atlantic  for  the  privilege  of 
voluntarily  subjugating  themselves  by  their  own  acts,  to  the 
pains  and  penalties,  and  violation  of  conscience,  to  which  the 
acts  of  others  would  have  subjected  them  if  they  had  re- 
mained. Moreover,  they  had  no  bishops, — could  not  consecrate 
any,  —  and  no  one  proposed  to  do  that  for  them  when  the  charter 
was  granted.  Laud  would  doubtless  have  been  pleased  to  do 
them  that  favor  three  or  four  years  afterwards ;  but  their  right 
of  legislation,  or  the  restraints  upon  it,  or  the  removal  of  re- 
straints, did  not  depend  upon  that 

The  true  construction  of  the  clause  is,  that  they  shall  make  no 
laws  contrary  to,  —  antagonistic  to,  —  in  contravention  of,  the 
laws  of  the  realm  which  extended  or  should  extend  over  themi 
as  inhabitants  of  the  Colony,  and  which  were  to  be  their  par- 
amount law. 

We  are  thus  brought  to  the  question,  whether  any,  and  what 
laws  of  the  realm  were  in  force  in  the  Colony  at  the  time  of  the 
charter  and  emigration.  Happily  we  can  settle  this  question  by 
authority.  It  is  agreed  that  the  law  of  the  conqueror  does  not 
extend  over  the  conquered  country,  until  the  conqueror  pleases 
to  put  it  in  force  there.  And  although  we  now  hold  that  the 
title  of  the  Crown  to  the  greater  portion  of  this  country  was  by 
right  of  discovery,  it  was  held  by  the  Courts  of  England,  long 
subsequent  to  the  reign  of  Charles  I.,  to  be  a  title  by  conquest. 
Chief-Justice  Holt,  in  the  Court  of  King's  Bench,  in  the 
4th  of  Anne,  said,  "  The  laws  of  England  do  not  extend  to 
Virginia !  being  a  conquered  country,  their  law  is  what  the  King 
pleases."  1  And  Blackstone,  lecturing  as  late  as  1756,  says, 
"  Our  American  plantations  are  principally  of  this  latter  sort 
[conquered  or  ceded  countries],  being  obtained  in  the  last  cen- 
tury, either  by  right  of  conquest,  and  driving  out  the  natives, 
(with  what  natural  justice  I  shall  not  at  present  inquire),  or  by 

1  Salkeld's  ReporU,  vol.  i.  p.  G66. 
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treaties.  And,  therefore,  the  common  law  of  England,  as  such, 
has  no  allowance  or  authority  there."  He  adds,  that  they  are 
"not  bound  by  any  acts  of  Parliament,  unless  particularly 
named."  ^ 

Mr.  Justice  Story,  it  is  true,  says  of  the  doctrine  of  Mr.  Justice  Black- 
stone,  "  It  is  manifestly  erroneous,  so  far  as  it  is  applied  to  the  colonies 
and  plantations  composing  our  Union.  In  the  charters,  under  which  all 
these  colonies  were  settled,  with  a  single  exception  [Pennsylvania],  there 
is,  as  has  been  already  seen,  an  express  declaration,  that  all  subjects  and 
their  children  inhabiting  therein,  shall  be  deemed  natural-bom  subjects, 
and  shall  enjoy  all  the  privileges  and  immunities  thereof;  and  that  the 
laws  of  England,  so  far  as  they  are  applicable,  shall  be  in  force  there ; 
and  no  laws  shall  be  made,  which  are  repugnant  to,  but  as  near  as  may  be 
conveniently,  shall  conform  to  the  laws  of  England."  ^ 

But  here  is  a  great  mistake,  so  far  as  it  relates  to  Massa« 
chusetts.  There  is  no  provision,  either  in  the  Colony  or  in  the 
Province  charter,  that  the  laws  of  England,  so  far  as  they  are 
applicable,  shall  be  in  force  there ;  nor  that  the  laws  of  the  Colony 
or  Province  shall,  as  near  as  conveniently  may  be,  conform  to 
the  laws  of  England. 

He  says  farther,  "  Now,  this  declaration,  even  if  the  Crown  previously 
possessed  a  right  to  establish  what  laws  it  pleased  over  the  territory,  as  a 
conquest  from  the  natives,  being  a  fundamental  rule  of  the  original  settle- 
ment of  the  colonies,  and  before  the  emigrations  thither,  was  conclusive, 
and  could  not  afterwards  be  abrogated  by  the  Crown." 

And  in  the  next  section,  **  The  universal  principle  (and  the  practice 
has  conformed  to  it)  has  been,  that  the  common  law  is  our  birthright  and 
inheritance  ;  and  that  our  ancestors  brought  hither  with  them,  upon  Uieir 
emigration,  all  of  it  which  was  applicable  to  their  situation." 

1  Blackstone's  Com.,  vol.  i.  p.  108. 

2  Story's  Com.  on  the  Constitution,  §  166.  —  The  principle  that  the  laws  of  the  dis- 
coverer extend  over  the  discovered  country,without  any  action  for  that  purpose,  if  sound 
to  any  extent,  must  be  subject  to  grave  limitations.  One  of  the  reasons  given  why 
the  laws  of  the  conqueror  do  not  extend  over  the  conquered  country  is,  **  because,  for  a 
time,  there  must  want  officers,  without  which  our  laws  can  have  no  force."  ( Salkeld's 
Reports,  vol.  i.  p.  412.)  That  would  certainly  apply  witli  its  full  force  to  the  discoveries 
in  America.  If  the  colonists  had  found  the  common  law  here,  or  had  brought  it  with 
them,  it  must  have  been  packed  away,  until  the  machinery  was  provide<l  to  put  it 
in  operation.  Another  reason,  viz.,  that  the  laws  of  the  conqueror  may  not  be 
suited  to  the  state  and  condition  of  the  conquered,  is  applicable,  to  a  great  extent,  in 
the  case  of  settlement,  under  title  derived  from  discovery. 

8 
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This  allegation  may  be  found  repeated  again  and  again,  —  in 
judicial  decisions,  even,  since  the  time  of  the  Province  charter, — 
but  it  must  be  taken  with  some  grains  of  allowance.  Applied 
to  the  early  emigrants  and  their  proceedings,  it  cannot  be  sup- 
ported. As  to  them,  there  is  better  and  more  satisfactory  evidence 
that  they  did  not  bring  the  common  law  with  them  as  a  part  of 
their  law,  than  can  be  derived  from  any  inference  respecting  the 
general  principle  which  would  govern  the  case,  either  as  an  ac- 
quisition by  conquest,  purchase,  or  discovery. 

James  I.  having  the  right  to  govern  the  country  either  directly 
or  through  a  local  government  established  by  him,  granted  the 
charter  of  the  Council  at  Plymouth,  in  the  county  of  Devon, 
giving  the  grantees  power  to  correct,  punish,  pardon,  govern,  and 
rule,  the  inabitants  — 

*^  according  to  such  laws,  orders,  ordinances,  directions,  and  instructions,  as 
by  the  said  Council  aforesaid  shall  be  established;  and,  in  defect  thereof, 
in  cases  of  necessity,  according  to  the  good  discretions  of  the  said  gov- 
ernors and  officers  respectively,  as  well  in  cases  capital  and  criminal  as 
civil,  both  marine  and  others ;  so  always  as  the  said  statutes,  ordinances, 
and  proceedings,  as  near  as  conveniently  may  be  agreeable  to  the  laws, 
statutes,  government,  and  policy  of  this  our  realm  of  England." 

The  Puritans  claimed  title  to  their  lands  under  this  charter, 
but  not  their  corporate  authority  and  privileges.  Their  charter 
gave  them  power  to  pass  laws,  without  any  provision  for  the 
introduction  of  the  common  law,  and  not  even  reciuiring  that 
their  laws  and  proceedings  should  be  as  near  as  conveniently 
might  be  to  the  laws  of  the  realm  ;  but  providing  that  they 
should  make  none  contrary  to  the  laws  of  the  realm.  The 
grantees  neither  claimed  nor  recognized  the  common  law  as  a 
part  of  the  laws  by  which  they  were  governed.  There  is  nothing 
in  their  records,  nor  in  their  statutes,  nor  in  their  declarations,  to 
show  any  recognition  of  it  as  their  law.  It  neither  regulated  the 
rights  of  persons  or  things,  nor  did  it  furnish  the  rule  of  judicial 
decision.  Where  a  discretionary  power  was  vested  in  the  mag- 
istrate, he  consulted  the  common  law  with  an  inquiry  how  the 
case  would  be  determined  by  that  law,  and  it  is  quite  probable 
that  he  usually  adopted  it,  because  it  is  said  to  be  founded  in 
right  reason  ;  and  for  reasons  of  a  prudential  character,  it  was 
desirable  that  their  proceedings  should  be,  in  the  language  of  the 
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charter  of  the  Council  at  Plymouth,  as  near  as  conveniently 
might  be,  agreeable  to'  the  laws  and  policy  of  the  realm.  But 
the  magistrate  was  not  bound  by  it,  being  at  perfect  liberty,  if  he 
thought  fit,  to  act  on  what  he  deemed  a  better  opinion  of  his  own. 

The  claim  of  the  colonists,  that  the  common  law  was  a  part 
of  their  birthright,  and  formed  a  part  of  their  laws,  came  in  at  a 
later  period,  after  their  controversies  with  the  Crown  had  as- 
sumed grave  proportions.  It  was  interposed  as  a  shield  against 
arbitrary  power,  and  was  doubtless  founded  upon  the  clause  in 
the  charter  securing  to  them  the  privileges  and  immunities  of 
natural-born  subjects,  perhaps  also  upon  a  general  principle  to 
that  effect  in  the  absence  of  special  provisions.  It  may  be  a 
matter  of  curious  inquiry  to  ascertain  the  precise  circumstances 
of  its  introduction  and  reception. 

The  Puritans  claimed  the  right  to  pass  their  own  laws,  with 
the  Bible,  and  not  the  common  law,  as  their  fundamental  law. 

This  is  conclusively  shown  by  the  answer  of  the  General 
Court,  in  1646,  to  the  petition  of  Dr.  Child  and  others,  com- 
plaining, among  other  things,  that  they  could  not,  according  to 
their  judgments,  discern  a  settled  form  of  government  according 
to  the  laws  of  England.     To  this  complaint  the  answer  is, — 

"  For  our  government  itself,  it  is  framed  according  to  our  charter  and 
the  fundamental  and  common  laws  of  England,  and  carried  on  according 
to  the  same  (taking  the  words  of  eternal  truth  and  righteousness  along 
with  them,  as  tliat  rule  by  which  all  kingdoms  and  jurisdictions  must 
render  account  of  every  act  and  administration,  in  the  last  day),  w^ith  as 
bare  allowance  for  the  disproportion  between  such  an  ancient,  populous, 
wealthy  kingdom,  and  so  poor  an  infant  thin  colony,  as  common  reason  can 
afford.  And  because  this  will  better  appear  by  comparing  particulars, 
we  shall  draw  them  into  a  parallel.  In  the  one  column  we  will  set 
down  the  fundamental  and  common  laws  and  customs  of  England,  begin- 
ning wit)i  Magna  Charta,  and  so  go  on  to  such  others  as  we  had  occasion 
to  make  use  of,  or  may  at  present  suit  with  our  small  beginnings.  In  the 
other  column,  we  will  set  down  the  sum  of  such  laws  and  customs  as  arc  in 
force  and  use  in  this  jurisdiction,  showing  withal  (where  occasion  serves) 
how  they  are  warranted  by  our  charter.  As  for  those  positive  laws  or 
statutes  of  P!^ngland  which  have  been  from  time  to  time  established  upon 
the  basis  of  the  common  law,  as  they  have  been  ordained  upon  occasions, 
so  they  have  been  alterable  still  upon  like  occasion,  without  hazarding  or 
weakening  the  foundation,  as  the  experience  of  many  hundred  years  hath 
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given  proof  of.  Therefore  there  is  no  necessity  that  oor  own  positive 
laws  (which  are  not  fundamental)  should  be  framed  after  the  pattern 
of  those  of  England ;  for  thera  may  be  such  different  respects,  as  in  one 
place  may  require  alteration,  and  in  the  other  not"  ^ 

^  Then  follows,  in  lengthened  colmnns,  divers  provisions  of 
Magna  Charta  and  the  common  law,  on  the  one  side,  and  the 
corresponding  "  Fundamentals  of  Massachusetts,"  on  the  other, 
showing  their  similarity. 

To  the  same  effect  is  the  statement  of  Edward  Winslow,  in 
his  ^<  New  England's  Salamander  Discovered,"  published  in 
London,  1647,  in  answer  to  Dr.  Child's  ^<  New  England's  Jonas 
cast  up  at  London : "  — 

'^  As  for  the  law  of  England,  I  honor  it,  and  ever  did,  and  yet  know 
well  that  it  was  never  intended  for  New  England,  neither  by  the  Parlia- 
ment, nor  yet  in  the  letters  patents,  we  have  for  the  exercise  of  govern- 
ment under  the  protection  of  this  State ;  but  all  that  is  required  of  us  in 
the  making  of  our  laws  and  ordinances,  offices  and  officers,  is  to  go  as 
near  the  laws  of  England  as  may  be : '  which  we  punctually  follow,  so 
near  as  we  can.  .  .  . 

*^  And  however  we  follow  the  custom  and  practice  of  England  so  near 
as  our  condition  will  give  way,  yet  as  the  garments  of  a  grown  man  would 
rather  oppress  and  stifle  a  child,  if  put  upon  him,  than  any  way  comfort 
or  refresh  him,  being  too  heavy  for  him,  so,  have  I  often  said,  the  laws  of 
England,  to  take  the  body  of  them,  are  too  unwieldy  for  our  weak  con- 
dition. Besides,  there  were  some  things  supported  by  them  which  we 
came  from  thence  to  avoid ;  as  the  hierarchy,  the  cross  in  baptism,  the 
holy  days,  the  Book  of  Common  Prayer,"  &c,  .  .  . 

"  As  for  our  trials  between  man  and  man,  he  knows  we  go  by  jury 
there  as  well  as  here.  And  in  criminals  and  capitals  we  go  by  grand 
jury  and  petty  jury.  And  where  the  death  of  any  is  sudden,  violent,  or 
uncertain,  the  crowner  sits  upon  it  by  a  quest,  and  returneth  a  verdict, 
i&c,  and  all  according  to  the  commendable  custom  of  England,  whom  we 
desire  to  follow.  But  their  main  objection  is,  that  we  have  not  penal 
laws  exactly  set  down  in  all  cases  ?  *Tis  true,  I  confess,  neither  can  they 
find  any  Commonwealth  under  heaven,  or  ever  was,  but  some  things  were 
reserved  to  the  discretion  of  the  judges  ;  and  so  it  is  with  us,  and  no  other- 
wise, our  General  Courts  meeting  together  twice  a  year,  at  least,  hitherto, 

1  Hutch.  Coll.  Papers,  p.  199. 

2  Referring,  it  seems,  to  the  charter  of  the  Council  at  Plymouth,  which  granted 
to  Bradford  tlie  charter  of  the  Plymouth  Colony. 
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for  that  very  end,  and  so  continuing  so  long  as  their  occasions  and  the 
season  will  permit :  and  in  case  any  misdemeanor  befall  where  no  penalty 
is  set  down,  it  is  by  solemn  order  left  to  the  discretion  of  the  bench,  who, 
next  to  the  Word  of  God,  take  the  law  of  England  for  their  precedent 
before  all  other  whatsoever.  And  as  I  said  before,  if  I  would  enter  into 
particulars,  I  could  here  set  down  in  a  line  parallel,  as  I  received  it,^  in 
answer  to  the  petition  of  Doctor  Robert  Child,  &c.,  mentioned  in  their 
book,  *  the  fundamentals  of  the  Massachusetts  concurring  with  the  privi- 
leges of  Magna  Charta  and  the  common  law  of  England  at  large.'  ^  * 

Chief-Justice  Hutchinson,  also,  is  a  competent  authority  upon 
the  point,  that  the  first  emigrants  did  not  claim  the  common  law 
as  a  part  of  their  law,  nor  acknowledge  it  as  having  autliority 
with  them.  In  a  charge  to  the  grand  jury,  March  term,  1767, 
he  said, — 

^  I  don't  know  a  nation  in  the  world,  that  makes  the  distinction  between 
murther  and  manslaughter,  which  the  English  do.  It  was  not  made  hi  this 
country  before  the  charter  [Province  charter]  ;  for  our  forefathers  founded 
their  laws  upon  the  law  of  Moses,  which  makes  no  such  distinction." 

In  another  charge,  March  term,  1768,  while  he  repeats  the 
statement  —  at  that  time,  and  since,  quite  common  —  respecting 
the  introduction  of  the  common  law,  he  is  even  more  explicit  in 
his  declaration,  that  the  first  emigrants  did  not  consider  them- 
selves bound  by  it,  and  did  not  regard  it  as  their  law. 

"Our  ancestors,  gentlemen,  when  they  came  over  to  this  country, 
brought  with  them  the  common  law  of  our  mother  country  (which  is  with 
great  propriety  so  called)  ;  and  although  their  first  charter  bound  them 
down  to  make  no  laws  contrary  to  the  law  of  England,  yet,  from  tiie 
situation  they  were  then  in,  and  from  their  peculiar  circumstances,  they 
then  apprehended  they  had  a  right  to  adopt  the  judicial  laws  of  Moses 
which  were  given  to  the  Israelites  of  old.  They  at  that  time  considered, 
not  how  crimes  affected  the  peace  and  harmony  of  society,  but  almost 
always  adapted  their  punishment  to  the  real  guilt  of  the  criminal 

"  Upon  a  judgment  given  against  the  old  charter,  the  people  could  never 
obtain  so  great  a  boon,  as  they  thought  their  old  charter :  since,  you  are 
sensible,  they  appointed  all  their  officers,  made  all  their  laws,  without 
any  control  from  home We  sUind,  therefore,  upon  quite  a  different 

^  He  was  agent  for  Massachusetts  at  the  time. 

2  See  Mass.  Hist.  Coll.  3d  Series,  vol.  ii.  pp.  137-140. 


38         CHARTER  AND  RELIGIOUS  LEGISLATION  OF  MASSACHUSETT& 

footing  from  our  forefathers,  and  the  principle  of  our  laws  is  very  variant 
from  that  which  governed  them  under  the  old  charter.  There  were 
several  attempts  made,  since  our  present  charter,  to  enact  laws  upon  the 
old  charter  principles  ;  but  they  all  failed,  and  the  laws  were  disallowed 
in  Great  Britain." 

"  The  principle  of  law  which  now  governs  us,  is  to  punish  crimes,  only 
as  they  affect  society."  ^ 

But  all  this  is  not  necessary  to  the  support  of  my  position, 
that  the  common  law,  and  the  statute  law  of  England  in  amend- 
ment of  the  common  law,  were  not  the  laws  of  the  realm, 
contrary  to  which  the  colonists  were  to  make  no  laws ;  for 
their  power  to  pass  statutes  contrary  to  both,  has  been  exer- 
cised without  question  ever  since  the  common  law  has  been 
recognized  as  in  force  in  the  Colony  and  in  the  Province; 
subject,  after  the  Province  charter,  to  the  negative  of  the  Crown, 
as  provided  in  that  instrument 

Chalmers  interprets  the  restraint, — "  You  shall  make  no  ordi- 
nances inconsistent  with  the  connection  between  the  territory 
and  the  country  of  which  it  is  a  member ; "  and  says  further, 
"  so  a  colony  may  adopt  new  customs ;  may  abrogate  that  part 
of  the  common  law  which  is  unsuitable  to  its  new  situation ; 
may  repeal  the  statute  law  wherein  it  is  inapplicable  to  its  con- 
dition. All  it  may  change,,  except  only  the  principles  of  its 
coalition  with  the  State,  or  the  special  regulations  of  the 
supreme  power,  or  great  body-politic  of  the  empire  with  regard 
to  it."  —  With  this  exposition  of  the  clause  of  restraint,  it  would 
be  quite  unimportant  whether  or  not  the  common  and  statute 
law  of  the  realm  extended  over  the  Colony.  Any  law  of  the 
Colony  inconsistent  with  either  would  abrogate  or  repeal  it, 
without  any  violation  of  the  clause  of  restraint.^ 

It  may  be  said  that  the  King  was  restrained  by  Magna  Charta 
and  the  Petition  of  Right,  as  well  in  his  colonial  possessions,  as 
in  England  itself. 

The  colonists  were  subject  to  the  lawful  legislation  of  the 
mother  country;  and  so  far  as  that  legislation  was  extended 
over  them  by  the  force  of  the  legislation  itself,  or  by  the  legiti- 

i  Quincy's  Mass.  Uei^rts,  1761-1772.     Published  1865.    Pages  286,  258-260. 
2  Clmlincrs'H  Annals,  vol.  i.  p.  140. 
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mate  power  of  the  Crown,  so  far  they  could  make  no  laws,  civil 
or  religious,  in  contravention  of  it.  The  navigation  acts  ex- 
tended over  them ;  and  their  legislation,  contrary  to  those  acts, 
was  one  of  the  allegations  in  the  scire  facias^  on  which  the 
charter  was  vacated  and  cancelled.  But  it  was  held,  that  the 
habeas  coi'pus  act,  passed  31st,  Charles  IL,  did  not  extend  to  the 
colonies,  because  they  were  not  named  in  it. 

After  the  clause  authorizing  legislation,  follows  a  provision 
that  the  Governor  and  company  "  and  all  the  chief  commanders, 
captains,  governors,  and  other  officers  and  ministers  "  as  should 
by  said  orders,  laws,  &c.,  from  time  to  time  be  employed  in  the 
government  of  the  said  inhabitants  and  plantation,  or  in  the  way 
by  sea  thither  or  from  thence,  according  to  the  nature  and  limits 
of  their  offices,  — 

"  shall,  from  time  to  time,  hereafter  for  ever,"  — "  have  full  and  abso- 
lute power  and  authority  to  correct,  punish,  paixlon,  govern,  and  rule  all 
such  the  subjects  of  us,  our  heirs  and  successors,  as  shall  from  time  to  time 
adventure  themselves  in  any  voyage  thither  or  from  thence,  or  that  shall 
at  any  time  hereafter  inhabit  within  the  precincts  and  parts  of  New  England 
aforesaid,  according  to  the  orders,  laws,  ordinances,  instructions,  and  direc- 
tions aforesaid,  not  being  repugnant  to  the  laws  and  statutes  of  our  realm 
of  England  as  aforesaid." 

The  power  to  pardon  is  conclusive  evidence  of  a  grant  of 
political  government,  no  such  power  being  known  in  an  ordinary 
corporation. 

It  hardly  seems  to  be  within  the  power  of  language,  more 
completely  to  negative  the  idea  that  the  charter  constituted  a 
corporation  mainly  for  the  purpose  of  trade  and  traffic;  or, 
more  clearly,  to  grant  powers  of  legislation  and  government, 
whereby  the  inhabitants  of  the  Colony  might  be  "religiously, 
peaceably,  and  civilly  governed." 

Whatever  Charles  II.  may  have  said  about  general  liberty  of 
conscience,  of  which  he  personally  made  a  very  large  exhibition 
in  some  particulars,  Charles  I.  and  his  ministers  could  not  but 
form  a  reasonable  judgment  respecting  the  mode  and  manner  in 
which  the  Colony  would  be  religiously,  as  well  as  civilly,  gov- 
erned under  his  charter,  whether  he  ever  read  it  or  not. 

4.  The  charter  authorized  the  exclusion  of  all  persons  whom 
the  grantees  and  their  associates  should  see  fit  to  exclude  from 
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settlement  in  the  Colony ;  and  the  exclusion  of  those  already  set- 
tled, by  banishment  as  a  punishment  for  offences. 

They  were  the  owners  of  the  soil ;  and,  in  the  absence  of  con- 
ditions or  limitations,  the  owner  of  such  a  title  has  an  exdusive 
right  of  possession. .  They  were  the  grantees  of  a  charter  of 
incorporation ;  and  such  grantees,  unless  there  is  some  special 
provision  or  circumstance  controlling  them,  may  determine  who 
shall  be  admitted  to  a  participation  in  their  corporate  rights. 

There  was,  here,  nothing  of  condition  or  limitation  in  relation 
to  their  title  to  the  territory ;  and  their  right  to  judge  whom  they 
would  admit  did  not  depend  upon  the  general  principle  merely, 
but  was  express.  They  were  to  admit  such  persons  as  they 
thought  fit,  to  be  freemen. 

Persons  who  came  on  their  invitation,  or  through  inducements 
held  out  by  them,  or  with  their  consent  in  any  way,  could  not  in 
justice  be  sent  away  arbitrarily,  or  for  any  fancied  dislike.  In 
that  respect  they  stood  like  other  governments;  and  the  proprietor- 
ship of  the  soil,  which  they  held  out  for  occupation  and  settlement, 
would  not  give  them  the  right  of  removal  as  if  such  parties  were 
trespassers.  Coming  by  consent,  and  obeying  the  laws,  they 
would  be  entitled  to  protection.  But  aside  from  considerations 
of  this  kind,  the  power  of  exclusion,  on  fair  notice  not  to  come, 
could  not  be  made  more  perfect. 

The  King  desired  to  limit  their  power  of  admission^  so  that 
persons  especially  obnoxious  or  dangerous  to  him,  should  not  be 
harbored  there,  and  he  retained  the  power  of  exclusion  to  him- 
self, by  an  express  provision,  which,  however,  was  so  limited  that 
he  could  exclude  only  persons  who  were  designated  by  name. 

It  has  been  supposed  that  the  provision,  that  all  subjects  of  the 
King  and  his  successors  who  should  go  to,  and  inhabit  within, 
the  lands  granted,- should  have  and  enjoy  all  liberties  and  immu- 
nities of  free  natural  subjects,  might  be  regarded  as  evidence  of 
a  restriction  upon  the  right  of  exclusion  by  the  grantees.  But 
this  cannot  be  maintained,  for  two  reasons.  —  First,  because  this 
can  be  applied  only  to  persons  rightfully  there,  or  going  to,  or 
returning  from,  the  territory.  It  could  not,  of  course,  apply  to 
any  one  whom  the  King  had  excluded  by  name  from  going 
there ;  and  if  there  be  this  implied  limitation  upon  it,  in  relation 
to  persons  excluded  by  the  King,  the  same  limitation  must  be 
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implied  in  regard  to  persons  excluded  by  the  colonial  govern- 
ment, which,  as  we  have  just  seen,  aside  from  this  provision,  had, 
from  its  title,  as  perfect  a  power  of  exclusion  as  the  King  had 
by  the  clause  for  that  purpose  in  his  favor.  It  would  be  a  gross 
violation  of  sound  rules  of  construction,  to  say  that  this  clause 
was  a  clause  of  protection  to  persons  who  had  no  lands,  and  no 
interest  in  the  charter,  and  who  were,  moreover,  prohibited  from 
coming  and  remaining  there,  by  the  owners  of  the  land  and  the 
grantees  of  the  charter ;  for  if  it  might  so  apply  to  any^  it  would 
apply  to  oK  who  should  go,  and  the  right  to  the  land  and  the 
corporate  privileges  would  soon  be  rendered  a  nullity. —  Second, 
this  clause,  rightly  understood,  is  a  limitation  upon  the  royal 
authority,  to  the  extent  of  its  operation,  and  not  upon  the 
authority  of  the  colonists.  The  King  will  not  put  persons  out 
of  the  pale  of  English  subjects,  —  deprive  them  of  the  privileges 
of  English  subjects,  —  because  they  go  and  inhabit  there.  They 
shall  be  Englishmen  still.  Let  us  see  this  a  little  more  clearly, 
by  a  citation  of  the  provision  itself. 

**  And,  further,  our  will  and  pleasure  is,  and  we  do  hereby  for  us,  our 
heirs  and  successors,  ordain  and  declare,  and  grant  to  the  said  governor 
and  company,  and  their  successors,  that  all  and  every  the  subjects  of  us, 
our  heirs  or  successors,  which  shall  go  to  and  inhabit  within  the  said  lands 
and  premises  hereby  mentioned  to  be  granted,  and  every  of  their  children 
which  shall  happen  to  be  bom  there,  or  on  the  seas  in  going  thither,  or 
returning  from  thence,  shall  have  and  enjoy  all  liberties  and  immunities 
of  free  and  natural  subjects  within  any  of  the  dominions  of  us,  our  heirs 
or  successors,  to  all  intents,  constructions,  and  purposes  whatsoever,  as  if 
they  and  every  of  them  were  born  within  the  realm  of  England." 

You  perceive  that  it  is  confined  to  subjects^  and  does  not  in- 
clude strangers.  It  provides  that  these  subjects,  and  their  children 
born  there  or  on  the  passage  to  and  from,  shall  have  the  liberties 
and  immunities  of  free  natural  subjects  within  any  of  the  King's 
dominions,  as  if  they  were  born  within  the  realm.  What  were  the 
liberties  and  immunities  of  such  subjects  ?  Certainly,  not  to  go 
and  inhabit  the  crown  lands  against  the  will  of  the  King,  or  any 
lands  which  the  King  had  granted,  against  the  will  of  the  per- 
sons to  whom  the  grant  had  been  made.  Certainly,  not  to  in- 
trude themselves  into  any  corporate  rights  which  had  been 
granted  to  others.     Persons  who  should  go  and  inhabit  lawfully, 
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should  have  the  general  rights  of  Englishmen  as  secured  by 
^  Magna  Charta,''  and  the  customs  of  the  realm.  But  this  did 
not  exempt  them  from  any  legislation,  otherwise  lawful,  under 
the  charter. 

5.  The  charter  authorized  the  creation  and  erection  of  courts 
of  judicature  to  hear,  try,  and  determine  causes^  and  to  render 
final  judgments  and  cause  execution  to  be  done,  without  any 
appeal  to  the  courts  of  England,  or  any  supervisory  power  of 
such  courts. 

To  the  express  provision  authorizing  the  establishment  of  all 
manner  of  wholesome  laws,  statutes,  and  ordinances,  for  settling 
the  forms  and  ceremonies  of  government  and  magistracy,  fit  and 
necessary  for  the  Plantation,  —  for  the  settling  of  all  sorts  of  offi- 
cers which  they  shall  find  needful  for  that  government  and  Plan- 
tation, and  for  setting  forth  their  several  duties  and  powers,  — 
and  also  to  that  giving  full  and  absolute  power  and  authority  to 
correct,  punish,  pardon,  govern,  and  rule,  I  have  already  re- 
ferred. 

There  is  no  provision  in  the  charter  for  any  original  jurisdic- 
tion of  the  courts  of  England,  over  the  Colony,  nor  for  an  appeal, 
in  any  shape,  to  those  courts.  And  there  was  no  custom  of 
the  realm,  no  common  law,  which  gave  any  such  jurisdiction. 
If  it  were  supposed  that  the  King  had  power  to  confer  jurisdic- 
tion upon  the  courts  of  England,  original  jurisdiction  in  those 
courts  would  have  been  a  denial  of  justice.  And  an  appellate 
jurisdiction,  afterwards  deemed  oppressive  in  the  days  of  the 
Province,  would,  in  the  infancy  of  the  settlement,  have  been  next 
to  impossible.  The  fact  that  there  was  no  service  of  the  writ, 
quo  warranto^  in  1635,  within  the  Colony,  shows  very  clearly  that 
it  was  understood  that  process  did  not  run  there. 

The  Lords  Commissioners  seem  to  have  been  careful  not  to 
attempt  a  regular  service  of  their  orders  within  the  Colony.  They 
were  sent  in  letters  from  Mr.  Meautis,  their  clerk,  and  from  Mr. 
Cradock,  to  the  Governor. 

Hutchinson,  in  stating  the  proceedings  in  1691,  when  the 
grant  of  a  Province  charter  was  under  consideration,  remarks, — 

'^  By  the  old  charter,  it  was  said,  they  had  power  to  imprison  or  inflict 
punishment,  in  criminal  cases,  according  to  the  course  of  corporations  in 
England,  but  that,  unless  capital  cases  be  expressly  mentioned,  the  power 
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would  not  reach  them ;  that  no  power  was  given  to  erect  judicatories,  or 
courts  for  probate  of  wills,  or  with  admiralty  jurisdiction,  nor  any  power 
to  constitute  a  house  of  deputies  or  representatives,  nor  to  impose  taxes 
on  the  inhabitants,  nor  to  incorporate  towns,  colleges,  schools,  &c.,  which 
powers  and  privileges  had  been,  notwithstanding,  usurped."  ^ 

But  this  construction,  limiting  all  the  powers  under  the  char- 
ter, "according  to  the  course  of  corporations  in  England,"  is 
utterly  unwarrantable.  That  expression  occurs  but  once  in  the 
charter,  and  follows  immediately  after  a  provision  in  relation  to 
elections.  If  it  is  not  confined  to  "  fines,  mulcts,"  &c.,  in  rela- 
tion to  that  subject,  no  reasonable  construction  can  extend  it  to 
other  provisions  which  I  have  cited.  It  would  be  absolutely 
impossible  to  govern  a  colony  in  America,  according  to  the 
course  of  corporations  in  England  constituted  for  trading  or 
even  for  municipal  purposes. 

Hutchinson  inserts  in  a  note  the  opinion  of  Mr.  Hook,  who  was 
consulted  by  Hampden  in  relation  to  the  Province  charter,  among 
other  things,  that  the  grantees  under  the  old  charter  had  "  no 
power  to  keep  a  prerogative  court,  prove  wills,  &c. ;  nor  to  erect 
courts  of  judicature,  especially  chancery  courts."  ^  This  is  very 
astonishing,  unless  we  suppose  that  Mr.  Hook,  in  considering  the 
express  powers  which  should  be  inserted  in  the  new  charter,  ac- 
cepted the  objections  which  had  been  made  to  the  old,  by  Gardi- 
ner and  others,  without  any  critical  examination.  Certainly,  the 
old  charter  was  intended  to  be  complete  for  its  purposes.  No 
addition  was  contemplated  to  be  made,  either  by  King  or  Parlia- 
ment. How  were  the  people  to  be  civilly  and  peaceably  gov- 
erned, without  courts  ?  Was  the  power  to  punish  and  pardon 
to  be  exercised  >\dthout  any  judgment  of  conviction  ?  What  is 
meant  by  the  power  granted  to  make  laws,  "  as  well  for  settling 
of  the  forms  and  ceremonies  of  government  and  magistracy^  fit 
and  necessary  for  the  said  plantation,"  — "  and  for  naming  and 
settling  of  ali  sorts  of  officers,  both  superior  and  inferior,  which 
they  shall  find  needful  for  that  government  and  plantation"? 
The  idea  of  a  colony  to  be  settled  and  governed  without  courts 
would  be  preposterous. 

It  would  seem,  therefore,  that  the  propositions  which  I  have 
stated  are  fully  sustained  without  any  resort  to  the  express  pro- 

»  Hutch.  Hi8t.,  Tol.  i.  p.  416.  2  lb.,  p.  111. 
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vision  in  the  charter,  which  embodies  a  general  principle  of  law 
now  well  understood  and  applied  in  cases  of  doubt,  to  deeds 
of  private  persons,  that  the  charter  should  be  construed,  reputed, 
and  adjudged  in  all  cases  most  favorably  for  the  benefit  and 
behoof  of  the  grantees. 

If  any  thing  were  needed  to  fortify  the  foregoing  positions,  it 
may  be  found  in  the  fact,  that,  in  the  process  and  proceedings  in 
the  latter  part  of  the  reign  of  Charles  II.  to  enforce  a  forfeiture 
of  the  charter,  or  to  annul  it,  there  was  no  allegation  of  a  usurpa- 
tion of  power  in  any  of  these  particulars ;  nor  any  alleged  grounds 
of  forfeiture  founded  upon  either  of  them. 

The  causes  of  forfeiture,  as  set  forth  in  the  Court  of  Chancery, 
were,  that  the  Governor  and  company  assuming  on  themselves, 
under  color  of  their  letters  patent,  power  to  assemble  to  make 
good  and  wholesome  laws  and  ordinances,  not  repugnant  to  the 
laws  of  England,  but  respecting  only  their  own  private  gain  and 
profit,  assumed  the  unlawful  and  unjust  power  to  levy  money  of 
the  subjects  of  the  King,  and,  in  prosecution  of  that  power,  made 
laws  for  levying  poll  taxes,  and  duties  on  merchandise  and  ton- 
nage; that  they  had  passed  a  law  providing  for  a  mint,  and  the 
coining  of  money ;  and  another,  requiring  an  oath  of  fidelity  to 
the  government  of  the  Colony.^ 

Undoubtedly,  the  absence  of  other  allegations  of  abuse  of 
power  under  the  charter  is  not  conclusive  evidence  of  a  belief 
on  the  part  of  the  crown  lawyers,  that  there  were  none  others 
which  could  be  sustained ;  but  there  is  no  good  reason  why  more 
should  not  have  been  enumerated,  if  it  was  supposed  that  others 
of  a  grave  character  existed,  and  a  transfer  of  the  charter  and 
government,  or  an  exclusion  of  his  majesty's  roystering  subjects 
from  inhabitancy,  or  any  religious  legislation  whatever,  if  sup- 
posed to  be  unlawful,  would  hardly  have  been  omitted. 

I  have  no  means  at  hand  to  determine  with  certainty,  why  this 
process  was  instituted  in  the  Court  of  Chancery,  which,  ordi- 
narily, has   no  jurisdiction   of    proceedings  quo   warranto^  and 

1  The  power  to  coin  money  being,  at  that  time,  not  an  ordinary  legislative  power, 
but  one  of  the  King's  prerogatives,  tlie  value  of  unusual  pieces  to  be  ascertained  by 
proclamation,  it  miglit  well  be  held  that  the  charter  did  not  confer  it.  And  some 
of  the  legislation  of  the  Colony  may  have  been  contrary  to  the  navigation  acts  of  tlie 
realm.  To  that  extent,  tlie  complaints  seem  to  have  been  well  founded  ;  perhaps 
somewhat  further. 
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relieves  against,  rather  than  enforces,  forfeitures.  In  a  "  Brief 
Relation  of  the  Plantation  of  New  England,"  by  an  unknown 
author,  written  at  London,  in  1689,  it  is  stated,  — 

"  that,  in  the  year  1 683,  a  quo  warranto  was  issued  out  against  them,'*  — 
that  "  the  Grovemor  and  company  appointed  an  attorney  to  appear  and 
answer  to  the  q\io  warranto^  in  the  Court  of  King's  Bench.  The  prose- 
cutors not  being  able  to  make  any  thing  of  it  there,  a  new  suit  was  begun 
by  a  scire  facias  in  the  Court  of  Chancery."  ^ 

Chalmers  says  of  the  quo  warranto^  *' Randolph's  was  the  ominous 
band  which  carried  it  across  the  Atlantic.  And  to  give  weight  to  the 
messenger  who,  in  Massachusetts,  had  little  in  himself,  and  to  llie  pro- 
ceeding, which  was  equally  obnoxious,  a  frigate  was  ordered  to  transport 
him  thither."  He  says  further,  "  After  a  variety  of  obstnictions,  arising 
from  the  distance,  the  novelty,  and  real  difficulty  of  the  business,  a  judg- 
ment was  given  for  the  King  by  the  high  Court  of  Chancery  in  Trinity 
term,  1684,  against  the  Governor  and  company  in  Massachusetts,  that 
their  letters  patents,  and  the  enrolment  thereof,  be  cancelled." 

The  validity  of  the  proceedings  was  afterwards  "  questioned 
by  very  great  authority."  ^ 

The  reason  why  the  prosecutors  could  not  make  any  thing  of 
it  in  the  King's  Bench  may  have  been  that  suggested  in  relation 
to  the  former  writ,  that,  as  the  process  of  the  court  did  not  run 
into  the  Colony,  there  could  be  no  service  there.^  It  may  have 
been  that  the  writ  did  not  issue  against  "  the  Governor  and 
company."  The  colonists  instructed  counsel  to  take  that  ex- 
ception. But  if  that  was  the  main  objection,  it  might  readily 
have  been  obviated  by  the  issue  of  another  writ.  If  so  issued, 
however,  it  would  have  been  an  admission  of  the  existence  of 
the  corporation,  which  was  challenged  by  the  allegations  of 
usurpation  in  the  process  in  1635. 

It  may  be  conjectured  that  the  scire  facias  was  brought  in 
Chancery  on  the  ground,  that  chancery  might  annul  the  char- 
ter, though  out  of  its  jurisdiction,  on  the  same  principle  that  it 
now  sometimes  compels  a  man  within  its  jurisdiction  to  give  a 

*  Mass.  Hist  Coll.  3d  Series,  vol.  i.  p.  %  2  Annals,  vol.  i.  pp.  414,  415. 

'  **  The  slieriflTs  "  [of  Middlesex,  England]  "  principal  objection  why  he  did  not 
return  a  sumnions  was,  tlie  notice  was  given  after  the  return  was  past.  Ih  did  also 
make  it  a  question  whether  he  could  take  notice  of  New  Emjland^  bting  out  of  his  iMiiliuu'ck." 
—  Letter  of  Attorn fy-Geneml  Sawyer.  See  Palfrey's  Hist.  Now  England,  vol.  iii.  p. 
891,  note. 
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deed  transferring  a  title  to  lands  lying  within  another  govern- 
ment.   But  the  cases  are  not  alike. 

No  judgment  of  forfeiture  was  entered,  nor  any  decree  order- 
ing any  person  to  bring  in  and  surrender  the  charter,  or  to  do  any 
other  act  in  relation  to  it.  The  court  adjudged,  that  the  letters 
patent,  "  and  the  enrolment  thereof,  be  vacated,  cancelled,  and  an- 
nihilated, and  into  the  said  court  restored,  there  to  be  cancelled ; " 
but  there  was  no  attempt  to  enforce  the  latter  part  of  the  decree. 

The  proceedings  may  have  been  instituted  in  that  court,  upon 
the  ground  of  an  ancient  jurisdiction  of  the  chancellor  to  repeal 
grants  of  the  King,  which  had  been  issued  improvidently.  But 
the  assumption  to  enter  a  decree,  that  a  charter  granting  lands, 
and  corporate  powers,  and  powers  of  government,  and  which 
had  existed  more  than  half  a  century,  should  "  be  vacated,  can- 
celled, and  annihilated,"  on  account  of  usurpations,  which,  in 
case  of  ordinary  corporations,  may  be  a  subject  for  proceedings 
by  writ  of  quo  warranto  in  the  King's  Bench,  —  and  especially  to 
do  this  upon  a  writ  issued  to  the  sheriff  of  Middlesex,  in  England, 
under  such  circumstances  that  there  could  be  neither  service  nor 
notice,  —  would  be  of  itself  a  usurpation.  And  this  seems  to  be 
its  true  character,  whatever  might  be  the  reason  alleged. 

If  the  colonial  government  was  exercising  power  inconsistent 
with  the  charter,  or  with  colonial  dependence,  the  true  remedy 
would  at  this  day  appear  to  have  been,  not  by  process  to  enforce 
a  forfeiture,  or  to  vacate  the  charter,  which,  if  effective,  would 
leave  the  inhabitants  without  any  legal  government;  but  by  an 
enforcement  or  amendment  of  the  charter,  in  regard  to  its  public 
powers  and  character,  by  the  Crown,  from  which  it  was  derived, 
or  by  an  act  of  Parliament  making  the  requisite  provision  for 
that  purpose. 

The  better  opinion  may  be,  that  meeting  with  technical  dif- 
ficulties in  the  court  of  law,  resort  was  had  to  Chancery,  because 
of  a  better  assurance  of  speedy  success} 

The  proceeding  appears  to  have  been  no  more  effective  in  its 
character,  than  might  have  been  a  judgment  of  seizure,  in  a  pro- 
cess at  law;  and,  in  fact,  little  better  than  would  have  been  an 
order  of  the  King  in  Council,  that  the  charter  was  forfeited, 
with   a  revocation   of  its    powers.      However,   the    decree   an- 

1  See  Palf.  Hist.,  vol.  iii.  891-394. 
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bwered  its  purpose.  The  colonists  were  not  in  a  situation  to 
contest  it.^ 

Certain  differences  between  this  charter  and  the  charter  of 
the  Council  established  at  Plymouth  in  the  county  of  Devon, 
have  already  been  considered. 

It  may  be  noticed  farther,  as  fortifying  the  position,  that  the 
powers  granted  in  the  charter  of  Charles  included  a  power  of 
exclusion,  that  the  Great  Patent  to  the  Council  provided,  ex- 
pressly, that  the  territories  granted  should  not  be  visited, 
frequented,  or  traded  unto,  by  any  other  of  the  King's  subjects, 
with  a  provision  prohibiting  all  the  King's  subjects  from  visiting 
or  trading  there,  unless  it  be  with  the  license  and  consent  of  the 
Council,  upon  pain  of  the  King's  indignation,  and  imprisonment 
of  their  bodies  during  his  pleasure,  with  forfeiture  besides.  And 
the  King  condescended  and  granted,  that  he  would  not  grant  any 
liberty  or  license  to  any  person  to  sail,  trade,  or  traffic  there, 
without  the  good-will  and  liking  of  the  Council. 

The  provisions  of  the  charter  of  Charles  were  so  compre- 
hensive that  there  was  no  necessity  for  such  express  exclusions. 

A  comparison  of  the  provisions  of  the  charter,  with  the  sub- 
sequent proceedings  of  the  Puritans,  relieves  them  from  the 
charges  which  have  been  so  persistently  urged  against  them. 

It  has  been  said,  that  "  the  charter  did  not  include  any  clause 
providing  for  the  free  exercise  of  religion,  or  the  rights  of  con- 
science." But  this  is  a  mistake.  It  is  true  that  there  is  not,  in 
express  terms,  any  such  provision.  It  would  have  been  most 
surprising,  if  the  King  had  made  proclamation  of  any  such 
liberty,  by  a  formal  grant.  But  the  power  of  legislation,  which 
included  the  power  to  legislate  on  religious  matters,  was  as 
plenary  for  that  purpose,  as  an  express  grant  would  have  been. 
The  "  letter  from  King  Charles  II.  to  Massachusetts,"  in  1662, 
asserts  that  "  the  principle  and  foundation  of  that  charter 
was,  and  is,  the  freedom  of  liberty  of  conscience."  *  And  a 
letter  prepared  for  the  royal  signature,  by  the  lords  of  the  com- 
mittee for  plantations,  in  October,  1681,  not  only  recites  that  the 
charter  granted  "  such  powers  and  authorities  as  were  thought 

1  See  the  Exemplification  of  the  judgment.     Mass.  Hist.   Coll.,  4th  Series, 
Tol.  ii.  p.  246. 

V  Hutch.  Coll.  Papers,  vol.  i.  p.  878. 
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necessary  for  the  better  government  of  our  subjects,  at  so  remote 
a  distance  from  this  our  kingdom ;  "^  but  adds,  "  nothing  was 
denied,  which  you  then  deemed  requisite  for  the  full  enjoyment 
of  your  property,  and  the  liberty  of  your  conscience,  so  you 
would  always  contain  yourselves  within  that  duty  which  the 
bonds  of  inseparable  allegiance  bind  you  to."  ^ 

They  did  not  come  here  to  establish  or  provide  for  any  gen- 
eral liberty  of  conscience.  In  his  very  full  and  complete  ex- 
position of  this  fact,  the  reverend  and  learned  gentleman  with 
whom  I  am  associated.  Dr.  Ellis,  stated  that  they  placed  a  re- 
straint —  the  restraint  of  the  Bible  —  upon  their  own  liberty  of 
conscience.  This  depends  upon  the  signification  which  we 
give  to  the  term  conscience,  which,  as  you  know,  is  sometimes 
used  to  designate  the  faculty  by  which  we  have  ideas  of  right 
and  wrong  in  reference  to  actions,  without  regard  to,  and  per- 
haps in  ignorance  of,  the  precepts  of  the  Bible,  occasionally 
called  natural  conscience ;  and  it  is  sometimes  used  to  designate 
the  same  faculty,  instructed  in  the  Bible,  receiving  it  as  the  word 
of  God,  by  which  to  test  right  and  wrong,  incorporating  its 
restraints  into,  and  making  them  part  of  itself,  —  not  unfre- 
quently  termed  an  educated  or  enlightened  conscience.  In  the 
former  signification,  which  is  plainly  the  sense  in  which  Dr. 
Ellis  uses  the  word,  the  Puritans  did  not  seek  to  establish  liberty 
of  conscience  even  for  themselves. 

The  charter  in  giving  power  to  make  orders,  laws,  &c.,  for 
directing,  ruling,  and  disposing  of  all  other  matters  and  things, 
by  which  the  inhabitants  might  be  religiously  governed,  clearly 
contemplated  government  in  matters  of  religion ;  and  govern- 
ment in  matters  of  religion,  in  those  days,  meant  any  thing  other 
than  liberty  for  every  man  to  do  what  his  notion  of  right  and 
wrong  dictated  in  that  matter.  The  grantees  meant  and  under- 
stood  it,  as  government  according  to  the  laws  of  the  Bible.  In  the 
other  sense  of  the  term,  conscience,  that  is,  the  faculty  of  dis- 
tinguishing between  right  and  wrong,  instructed  by  the  Bible, 
and  according  to  its  precepts,  as  they  understood  them,  —  liberty 
of  conscience  for  themselves  was  precisely  what  they  intended  to 
secure.  In  other  words,  their  great  object  was  to  secure  for 
themselves  and  those  who,  with  their  principles,  should  associate 

1  Chalmers,  vol.  i.  p.  444. 
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with  them,  the  liberty  to  worship  God  according  to  the  dictates 
of  their  own  consciences,  —  enlightened  by  the  Bible. 

The  key  to  their  enterprise,  as  thus  presented,  unlocks  the 
repository  of  their  ends  and  aims,  intents  and  purposes ;  and  you 
have  the  explanation  and  the  justification  of  their  religious  legisla- 
tion. 

They  founded  a  civil  State,  upon  a  basis  which  should  support 
the  worship  of  God  according  to  their  conscientious  convictions 
of  duty;  and  an  ecclesiastical  State,  combined  with  it,  which 
should  sustain,  and  be  in  harmony  with,  the  civil  government; 
excluding  what  was  antagonistic  to  the  welfare  of  either. 

Some  one  may  inquire.  If  such  was  the  design  of  the  Puritan 
Fathers  in  the  establishment  of  their  government  here,  why  was 
it  not  more  distinctly  stated  and  proclaimed  at  the  time,  leaving 
no  room  for  misconception  afterwards  ?  The  ready  answer  is, 
that,  if  a  public  development  of  all  their  purposes  had  been 
made,  there  might  have  been  danger  of  some  measures  to 
defeat  their  designs,  and  to  extinguish  their  hopes.  The  King 
and  his  ministers  must  have  known  the  general  character  of  the 
enterprise.  There  was  no  necessity  that  there  should  be  a 
public  proclamation  of  their  intentions  beyond  what  was  made. 
It  is  sufficient  that  there  was  no  stratagem  and  no  deception  in 
the  matter.  Doubtless,  as  the  enterprise  proceeded,  some  meas- 
ures were  adopted,  which  were  not  originally  contemplated. 

Is  it  asked.  How  it  is  possible  that  the  Puritan  Fathers,  who 
were  not  recluses,  but  many  of  them  men  of  education,  —  men 
of  great  intelligence  in  their  day,  —  men  mixing  with  the  world, 
—  could  entertain  the  idea  of  establishing  a  Commonwealth, 
where  religion  should  outwardly  be  brought  to  a  rigorous  test  of 
uniformity,  when  they  themselves  were  non-conformists  to  the 
Church  of  England? 

It  may  quite  as  well  be  asked.  Why,  with  their  deep  religious 
convictions,  they  should  have  had  any  doubts  of  success  ?  Theirs 
was  a  religious  as  well  as  a  civil  State.  The  Jewish  govern- 
ment, which  was  their  pattern  so  far  as  it  might  be  applicable, 
existed  for  ages.  The  Papacy  had,  for  centuries,  claimed  the 
implicit  reception  of  its  dogmas,  and  unhesitating  obedience  to 
its  mandates.  The  Reformation  denied  the  infallibility  of  the 
Church  of  Rome,  and  exposed  its  errors ;  but  the  political  govern- 
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merit  of  England,  as  soon  as  it  gave  support  to  it,  exercised 
a  similar  right  of  requiring  conformity  to  the  new  doctrines, 
and  the  established  ordinances.  The  Puritans  loathed  the  cor- 
ruptions of  the  Hierarchy,  and  sought  for  purity  of  doctrine 
and  simplicity  of  worship.  They  had  unwavering  faith  that 
God  would  regard  their  enterprise,  —  their  government, — and 
their  Church,  in  its  unhesitating  reception  of  His  revealed  truth, 
in  its  sincere  desire  to  learn  His  will,  and  do  what  was 
pleasing  in  His  sight,  in  its  simple  forms  of  adoration  and 
worship,  —  with  especial  favor.  Why  should  they  not,  in  the 
full  assurance  of  that  faith,  devoutly  believe  that  God  Him- 
self had  not  only  opened  to  them  a  way  of  escape  from  im- 
pending persecution ;  but  that  He  had  reserved  this  wilderness 
to  that  time,  as  the  place  for  the  establishment  of  that  faith  and 
that  worship  on  an  enduring  foundation  ?  In  point  of  fact,  the 
government  which  they  established,  did  last  for  more  than  one 
generation,  on  the  distinctive  principles  of  their  foundation  ;  and 
left  its  impress  on  the  future,  in  a  more  wide-spread  liberty,  not 
only  for  our  day,  but  for  after  ages. 

With  the  design  and  purpose  by  which  they  were  actuated, 
with  the  deep  conviction  of  the  truth  of  their  principles,  of  the 
importance  of  their  enterprise,  of  the  sacred ness  of  the  trust 
committed  to  them,  and  of  their  duty  to  use  all  lawful  means  to 
secure  its  success,  —  all  their  legislation  may  be  said  to  have 
been  religious  legislation.  They  legislated  in  the  fear  of  God, 
and  with  a  profound  sense  of  their  responsibility  to  Him ;  which 
is  more  than  can  be  said  of  the  greater  portion  of  the  legislation 
at  the  present  day. 

If,  however,  we  take  a  more  restricted  signification,  it  may 
well  be  maintained  that  all  their  legislation,  which  had  a  direct 
tendency  to  aid  in  the  accomplishment  of  their  great  purpose  to 
build  up  a  true  Church  and  a  righteous  State,  each  supporting 
the  other,  was  religious  legislation.  All  the  legislation  for 
the  enforcement  of  good  morals,  of  good  order  in  the  com- 
munity, was  in  aid  of  this  great  object,  and  therefore  in  sub- 
servience to  religion. 

More  especially  may  the  legal  provisions  for  the  promotion 
of  education  be  regarded  as  of  that  character.  One  great 
purpose  of  their  polity  was  to  raise  up  a  diligent  and  faithful 
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ministry;  and  the  college  which  they  founded,  and  to  which  our 
present  Massachusetts  turns  with  such  pride,  had  that  for  one  of 
its  objects. 

It  is,  however,  of  the  legislation  having  a  more  direct  bearing 
upon  the  interests  of  religion,  that  I  am  to  speak.  We  know 
from  the  character  of  their  enterprise,  what  it  must  have  been. 
We  know  from  their  records,  what  it  was. 

Of  course,  it  had  reference,  in  the  first  instance,  to  the  support 
of  the  ministers  who  were  settled  over  the  different  churches ; 
who  were  participators  in  the  hardships,  hopes,  and  labors  of  the 
enterprise,  and  contributed  so  largely  to  its  success. 

At  the  first  court,  held  Aug.  23,  1630 :  "  Tmpr.,  it  was  pro- 
pounded how  the  ministers  should  be  maintained." 

"  Mr.  Wilson  and  Mr.  Phillips  only  propounded.  It  was  ordered  that 
houses  be  built  for  them  at  the  public  charge.  Sir  Richard  Saltonstall 
undertook  to  see  it  done  at  his  plantation  for  Mr.  Phillips,  and  Mr. 
Governor  at  the  other  plantation  for  Mr.  Wilson.  It  was  propounded 
what  should  be  their  present  maintenance.  After  specifying  the  quantity 
of  meat,  malt,  money,  &c.,  it  is  added,  ^  all  this  to  be  at  the  common  charge, 
those  of  Mattapan  and  Salem  only  excepted."  ^ 

Benedict,  in  his  History  of  the  Baptists,  page  368,  speaks  of 
this,  as  "  the  first  dangerous  act  performed  by  the  rulers  of  this 
incipient  government,  which  led  to  innumerable  evils,  hardships, 
and  privations  to  all  who  had  the  misfortune  to  dissent  from  the 
ruling  powers,  in  after  times."  And  again,  he  says,  "  This  was 
the  viper  in  embi*yo ;  here  was  an  importation  and  establish- 
ment, in  the  outset  of  the  settlement,  of  the  odious  doctrine  of 
Church  and  State,  which  had  thrown  Europe  into  confusion, 
had  caused  rivers  of  blood  to  be  shed,  had  crowded  prisons  with 
innocent  victims,  and  had  driven  the  Pilgrims  [he  means  Puritans] 
themselves,  who  were  now  engaged  in  this  mistaken  legislation, 
from  all  that  was  dear  in  their  native  homes." 

This  is  certainly  very  unwarrantable  language,  in  reference  to 
the  subject-matter.  Whatever  we  may  think,  or  say,  of  subse- 
quent events,  it  is  a  grievous  misuse  of  the  vocabulary,  to  term 
this  a  "  dangerous  act,"^  and  a  "  viper  in  embryo."  On  the  con- 
trary, it  was  the  most  natural,  consistent,  and  just  proceeding 
that  could  be  imagined. 

^  Mass.  Reconls,  vol.  i.  p.  78. 
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The  people  who  adopted  this  measure  were  a  small  company, 
who  had  come  here  with  their  families,  their  relig^ious  tpachora, 
and  their  hoasehold  goods,  to  form  a  settlemtnt.  Wc  will 
leave  ont  of  oar  consideration  here,  their  expatriation,  their 
desire  to  enjoy  the  worship  of  God  unmolested,  and  thMr  sacri- 
fices for  the  accomplishment  of  their  parposes.  They  were 
religious  persons,  deeply  impressed  Witt  the  importuiee  of 
supporting  the  institutions  of  religion.  They  revered  their 
teachers,  looked  to  their  wisdom  for  advice  in  temporal  as 
well  as  spiritual  things,  and  were  boand  to  provide  for  tiiem  a 
support  If  they  had  not  done  so,  they  would  have  been  worse 
tlian  the  infidels.  What  more  just,  what  less  exceptionable, 
measoie  could  they  have  adopted,  than  to  assees,  in  aach  manner 
-  as  to  them  seemed  best,  a  tax  npon  themselves  for  that  purpose  ? 
H  they  wen  content,  there  were  no  others  who  should  otgect 

We  have,  I  thinly,  in  the  character  thus  ascribed  by  this  his^ 
torian  to  this  simple  and  just  provision  for  the  suppini  of  their 
religions  teachers,  the  key  to  the  difficulties  which  afterwards 
arose  between  them  and  others,  who,  with  different  religious  viewa^ 
instead  of  founding  other  settlements  in  the  wilderness,  where 
they  could  enjoy  their  liberty  of  conscience,  after  their  own 
modes  and  forms,  chose  rather  to  claim  a  right  to  participate  in 
the  privileges  of  the  Puritans,  at  the  same  time  that  they  placed 
themselves  in  a  very  obnoxious  antagonism  to  some  of  their 
most  cherished  principles.  They  intruded  themselves  into  the 
Puritan  Commonwealth,  set  up  their  standard  of  opposition  to 
the  principles  and  laws  which  they  found  there,  and  then  com- 
plained, because  the  Puritans  were  not  inclined  to  change  their 
laws  for  the  especial  accommodation  of  their  antagonists. 

I  will  consider  this  measure,  as  it  developed  itself  afterwards, 
when  I  come  to  the  question  of  their  right  of  exdusiun,  and  the 
manner  in  which  they  exercised  it;  my  object  being,  just  now, 
to  rescue  this  first  act  of  religious  legislation  from  the  viperous 
metaphor,  which,  without  sufficient  provocation,  attempts  to 
fasten  its  fangs  into  it. 

One  of  the  chief  accusations  against  the  Puritans,  —  per- 
haps the  greatest  of  all,  —  one  which  comes  with  a  curl  of  the 
lip,  or  a  toss  of  the  head,  or  some  other  significant  manifestation 
to   make  it  emphatic,  arises  out  of   the    connection  of   their 


CHABTER  AND  RELIGIOUS  LEGISLATION  OF  MASSACHUSETTS.         53 

churches  with  the  politics  of  the  State,  —  a  union  of  Church 
and  State,  as  it  has  been  called.  At  an  early  day,  they  passed 
a  law  by  which  none  but  church-members  were  to  be  admitted 
as  freemen,  so  that  the  right  of  voting  in  the  affairs  of  the  com- 
pany, and  of  the  government,  as  established  by  and  in  the  cor- 
porate body,  —  the  right  of  suffrage,  —  was  confined  to  persons 
who  were  members  of  the  Church. 

Persons  who  care  very  little  how  many  Quakers  and  Ranters 
were  hung,  are  very  sensitive  respecting  the  safeguards  with 
which  the  Puritans  surrounded  the  ballot-box.  Had  they  not 
some  reason  for  the  adoption  of  a  sure  rule  ? 

Dr.  Ellis,  in  his  first  lecture,  stated  that  there  is  not  in  Boston, 
at  the  present  day,  any  conceit,  notion,  fancy,  or  opinion,  which 
did  not  exist  soon  after  the  settlement  of  Massachusetts;  but 
I  doubt,  whether,  among  all  the  mischievous  persons  and  all 
the  preposterous  notions  of  that  day,  there  were  any  persons 
who  maintained  that  there  was  such  a  thing  as  a  natural  right 
of  suffrage;  that  is,  a  right  hy  nature^  in  every  body,  to  partici- 
pate in  the  government  of  all  others,  as  well  as  of  themselves; 
that  being  the  character  of  suffrage  in  a  republican  government. 
If  there  were  any  such,  certainly  the  Puritans  were  not  of  their 
community. 

Well,  undoubtedly,  we  should  not  select  church-membership 
as  a  criterion  by  which  to  determine  who  should  have  the  right 
of  suffrage  at  the  present  day.  It  behooves  us,  however,  to  be 
very  careful  that  we  do  not  adopt  something  much  worse. 

The  law  itself  is  in  these  words,  "  To  the  end  the  body  of  the 
freemen  may  he  preserved  of  honest  and  good  men :  It  is  ordered, 
That  henceforth  no  man  shall  be  admitted  to  the  freedom  of  this 
Commonwealth  but  such  as  are  members  of  some  of  the 
Churches  within  the  limits  of  this  jurisdiction." 

Can  we  lay  our  hands  upon  our  hearts,  and  say,  that  all  our 
laws  regulating  suffrage  have  as  wise  and  honest  an  object  and 
purpose  as  that  disclosed  in  this  enactment  ? 

Why  should  the  enlightened  people  of  this  day  and  genera- 
tion denounce  or  censure  the  Puritans,  because  they  regulated 
the  right  to  participate  in  the  government  which  they  founded 
upon  that  basis? — upon  a  basis  which,  in  their  estimation,  gave 
the  suffrage  to  honest  and  good  men,  —  exceptions,  of  course. 
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Thank  God,  being  a  church-member  is  not  evidence  that  a 
person  has  a  bad  character,  even  in  New  York ;  although  there 
may  be  exceptions  which  serve  to  show  that  such  membership  is 
not  conclusive  evidence  of  a  good  character,  even  in  Massa- 
chusetts. 

Had  not  the  Puritans  the  legal  right  to  limit  participation  in 
their  government,  in  that  manner?  Was  it  morally  wrong  in 
them  to  do  so ?  Was  it  unjust  ?  Was  it  inexpedient?  Unless 
we  can  answer  some  one,  at  least,  of  these  questions  emphati- 
cally in  the  affirmative,  we  convict  ourselves,  and  not  the  Puritan 
Fathers,  when  we  set  ourselves  up  as  censors,  and  condemn 
their  legislation. 

As  to  the  legal  right,  in  the  first  place!  If  the  exposition 
which  has  been  given  of  the  provisions  of  the  charter  has  been 
satisfactory,  I  need  not  add  any  thing  upon  this  subject  Noth- 
ing can  be  more  clear  than  their  right  to  judge  and  determine 
whom  they  would  admit  to  the  participation  of  the  privileges 
under  their  charter.  They  were  expressly  authorized  to  admit 
freemen ;  they  were  not  to  admit  all  comers.  They  must  exer- 
cise a  right  of  selection  in  some  manner. 

Was  it  morally  wrong  to  adopt  their  principle  of  selection  ? 
With  a  concesvsioii  of  the  principle  that  all  rightful  government 
should  be  for  the  greatest  good  of  the  community  over  which  it 
is  exercised,  and  that  in  a  republican  State,  the  question  what 
measures  will  produce  the  greatest  good  must  be  determined  by 
the  majority  of  voices  having  the  right  of  decision,  I  think  I 
might  venture  the  proposition,  that  any  rule  of  suffrage  which 
such  majority  should  conscientiously  determine  to  adopt,  as  that 
best  calculated  to  promote  the  welfare  of  the  whole,  whatever 
else  might  be  thought  of  it,  could  not  be  censured  as  morally 
wrong.  But  some  enthusiastic  advocate  of  universal  suffrage 
might,  perhaps,  wish  to  be  heard  on  that  proposition ;  so  we 
will  confine  ourselves  to  the  Puritan  Commonwealth. 

Was  it  morally  wrong  in  the  grantees  of  the  charter  to  deter- 
mine, that  the  greatest  good  of  their  organization  would  be  best 
promoted  by  a  limitation  of  that  character?  I  certainly  do  not 
suppose,  that  any  one  who  has  a  reasonable  sense  respecting 
moral  right  and  wrong,  will  be  disposed  to  argue  that  question 
with  me. 


CHARTER  AND  RELIGIOUS  LEGISLATION  OP  MASSACHUSETTS.  55 

They  profess  to  have  done  it,  *•  to  the  end  the  body  of  free- 
men may  be  preserved  of  honest  and  good  men."  They  are,  at 
least,  entitled  to  the  credit  of  the  motive  on  which  they  professed 
to  act  mitil  that  motive  be  disproved,  and  there  is  not  the  first 
particle  of  proof  that  they  were  not  actuated  by  it.  Admit 
that  this  rule  did  not  assure  to  them  the  association  of  all  the 
good  and  honest  men  in  the  community.  Will  any  of  you  tell 
me  what  criterion  they  should  have  adopted,  in  their  circum- 
stances, which  would  have  given  higher  assurance  of  the  accom- 
plish menfbf  the  worthy  end  which  they  proposed  to  themselves? 
If  I  should  pause  for  a  reply,  I  think  none  would  be  forthcoming. 

Was  this  rule  unjust?  Who  at  that  day  should  impeach  it 
on  this  score  ?  It  was  made  by  the  grantees  of  a  charter,  and 
those  whom  they  had  admitted  as  associates,  prescribing  for 
themselves  a  limitation  on  which  alone  they  would  admit  other 
associates. 

The  charter  was,  as  we  have  seen,  in  form,  and  partly  in  fact, 
an  act  incorporating  a  company  to  which  a  large  grant  of  land 
had  been  made,  and  to  which  was  given  the  power  to  purchase 
and  hold  property,  and  the  power  also  to  plant  and  govern  a 
colony  upon  the  territory  thus  granted.  The  charter  gave  them 
expressly,  what  at  this  day  follows  as  a  corporate  right,  without  any 
express  words,  the  rightto  admit  whom  they  pleased  as  freemen  of 
the  corporation  ;  that  is,  as  associates  entitled  to  a  participation 
ill  all  their  rights  and  privileges  equally  with  themselves.  They 
might  have  required  a  price  for  the  privilege  of  an  ownership  in 
the  lands  and  a  participation  in  the  franchise  of  the  corporation, 
if  they  had  thought  proper.  But  money  was  no  part  of  their 
object  in  the  admission  of  freemen,  or  in  voting  for  officers. 
They  had  not  even  arrived  at  that  knowledge  of  the  science  of 
government  which  teaches  that  legislators  may  sell  their  votes 
in  a  caucus  for  the  nomination  of  candidates  for  an  office  to 
which  they  hold  the  power  of  election,  and  then  say  that  there 
was  no  bribery  in  that,  because  the  nomination  of  the  caucus 
was  not  an  election.  They  might  have  required  any  other 
condition  of  membership  which  to  them  seemed  just  and  right. 
Under  these  circumstances,  who  should  advance  a  claim  to  thrust 
himself  into  a  participation  of  their  rights  and  privileges  ?  The 
question  answers  itself.     No  one,  unless  he  could  say,  that  they 
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had  held  oat  to  him  a  prospect  of  participation,  and  then  refosed 
it  No  one  said  that  this  had  been  done,  even  by  implication. 
The  role  was  adopted  very  soon  after  the  settlement,  and  was 
known  and  understood.  K  there  was  any  such  individual  case, 
it  would  not  affect  the  principle. 

Was  the  rule  inexpedient  ?  —  is  the  remaining  question.  We 
might  inquire  here,  on  what  principle  of  right  it  is  that  we  are 
to  judge  and  condemn  them  upon  such  a  question.  We  may 
judge  and  express  our  opinion  whether  they  acted  wisely  for 
their  own  interests,  without  assuming  to  censure  them  for  their 
judgment  respecting  a  matter  which,  as  it  was  then  presented, 
was  one  affecting  their  rights,  property,  and  duties. —  But  let  ns 
try  this  question  also.  In  considering  the  three  preceding  ques- 
tions, I  have  treated  them  mainly  as  questions  of  right  and  of 
business  in  relation  to  a  civil  corporation.  This  presents  itself 
in  the  same  aspect ;  but  we  must  also  take  into  consideration 
the  religious  character  of  the  enterprise. 

And  here  there  seems  to  be  no  possible  room  for  doubt  It  is 
true  that  it  offered  some  temptation  to  persons  to  join  the  Church 
from  sinister  motives.  Few  persons,  however,  would  venture, 
for  secular  reasons,  to  enter  the  pale  of  a  church  so  strict  in  its 
observances ;  and  the  sure  support  which  the  churches  would  re- 
ceive from  the  legislation  of  a  General  Court  composed  of  their 
own  members,  would  greatly  overbalance  any  danger  from  hypo- 
critical members. 

This  restriction  of  the  privilege  of  freemen  to  persons  who 
were  members  of  the  churches,  is  not  to  be  regarded  as  evidence 
of  intolerance  or  bigotry.  Of  itself,  it  required  no  profession  of 
faith,  —  no  creed. 

For  the  purpose  of  admission  to  a  church,  a  person  must  have 
assented  to  the  creed  of  that  church  very  much  as  at  the  present 
day,  so  far  as  the  Church  has  a  creed.  And  so,  through  the 
operation  of  this  rule,  any  person  who  was  admitted  to  the  privi- 
leges of  a  freeman,  must  have  given  his  assent  to  the  creed. 
But  this  assent  to  the  creed,  merely,  was  not  the  reason  why  he 
was  admitted  to  the  franchise.  Somewhat  more  than  assent  to 
the  creed  was  required,  in  order  to  admission  to  the  Church. 
The  candidate  must  be  a  person  of  good  character,  honest,  and 
of  a  blameless  life.     It  was  to  secure  a  body  of  men,  of  such  a 
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character,  that  this  rule  was  adopted.  And,  moreover,  church- 
membership  was  not  of  itself  the  sole  qualification. 

The  Plymouth  Colony  undertook  to  secure  the  same  result  in 
a  different  mode.  It  was  enacted  there,  that  the  deputies  should 
propound  candidates  to  the  court,  being  such  as  have  been  also 
approved  by  the  freemen  of  the  town  where  such  persons  live. 
Then  it  was  required  that  they  be  propounded  at  a  June  court, 
and  stand  propounded  one  whole  year.  And  in  the  Revision  of 
the  Laws  of  that  Colony  in  1671,  we  find  that  none  should  be 
admitted  as  freemen  but  such  as  were,  at  least,  twenty-one  years 
of  age,  had  the  testimony  of  their  neighbors  that  they  are  of  sober 
and  peaceable  conversation,  orthodox  in  the  fundamentals  of  re- 
ligion, with  twenty  pounds  ratable  estate,  and  to  stand  pro- 
pounded a  year,  unless  it  was  some  person  well  known,  or  of 
whom  the  court  might  make  present  improvement.^ 

Which  would  best  satisfy  the  candidate  for  suffrage  at  the 
present  day,  —  the  Puritan,  or  Pilgrim  rule, —  Massachusetts, 
or  Plymouth  ?  —  more  especially  when  there  was  another  law  of 
Plymouth  by  which  freemen  might  be  disfranchised,  —  a  provi- 
sion which,  if  it  existed  at  the  present  day,  and  were  enforced, 
would  cause  a  great  exodus  among  the  voters. —  Even  Rhode 
Island  would  not  admit  persons  whom  they  considered  turbulent 
and  unruly,  to  ownership,  or  to  exercise  the  privileges  of 
freemen. 

Of  itself,  the  rule  did  not  prohibit  immigration  into  the  Colony. 
Whoever  chose  might  come,  notwithstanding  the  adoption  of  this 
rule.  Persons  ambitious  of  participating  in  the  government 
might  be  influenced  by  it  not  to  come ;  but  it  would  be  their 
ambition  which  prevented  them  in  such  case.  Persons  might 
not  desire  to  live  under  a  government,  with  a  religious  legislation 
such  as  might  be  expected  from  such  legislators;  but  it  would 
be  the  desire  for  a  larger  license  which  prevented  them.  The 
rule  itself  might  be  the  remote  cause;  but  another,  operating 
more  directly  upon  them,  would  intervene,  and  a  maxim  of  the 
law  teaches  us  to  look  to  the  near,  and  not  to  remote,  causes,  as 
the  ground  for  complaint,  if  there  be  any.  The  rule  denied  to 
no  one  a  participation  in  the  protection  which  the  government 
offered  to  persons  and  property. 

1  Flym.  CoL  Laws  (Ed.  1886),  p.  268. 
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Bat,  still  farther,  all  the  alteration  which  Charles  II.,  or  his 
ministers,  required,  in  respect  to  the  right  of  suffrage,  when,  in 
1662,  he  or  they  undertook  to  regulate  the  affairs  of  the  Colony 
was,  that  ^  all  the  freehdlderB^  of  oompeteni  ubxJtes^  not  mAimB  in 
conversation^  and  orthodox  in  religion  (though  of  different  per- 
suasions in  church  government)  may  have  their  votes  in  the 
election  of  all  officers,  civil  and  military."^  Would  iinB  rule 
satisfy  us  better  than  church-membership  ?  The  duty  of  making 
up  the  list  of  voters,  on  this  basis,  would  not  be  an  enviable  one, 
at  this  day ;  and  an  action  for  exclusion  from  the  list  might  open 
a  wide  field  of  inquiry. 

The  laws  having  for  their  object  the  conversion  of  the  Indians 
to  Christianity,  were  part  and  parcel  of  the  religious  legislation 
of  the  Colony. 

The  laws  for  the  observance  of  the  Lord's  day  were  very  strict, 
and  provision  was  early  made  for  instructing  the  Indians  on  that 
subject 

There  were  penalties  for  neglecting  the  worship  of  the  churches, 
disturbing  the  order  thereof^  and  for  reproaching  the  ordinances. 

The  law  against  Heresy  provided,  that  "  if  any  Christian  within 
this  jurisdiction  shall  go  about  to  subvert  and  destroy  the  Chris- 
tian faith  and  religion,  by  broaching  and  maintaining  any 
damnable  heresies,"  of  which  there  followed  a  very  respectable 
catalogue,  commencing  with,  "  denying  the  immortality  of  the 
soul,"  "  every  such  person  continuing  obstinate  therein,  after  due 
means  of  conviction,  shall  be  sentenced  to  banishment." 

Persons  above  sixteen  years  of  age  professing  the  Christian 
religion,  might  be  punished  for  denying  the  inspiration  of  any  of 
the  books  of  the  Old  and  New  Testaments. 

But  the  introduction  to  the  law  against  Heresy  disclaimed  all 
power  over  the  faith  and  consciences  of  men. 

And  in  the  proceedings  respecting  the  celebrated  Cambridge 
Platform,  the  General  Court  declared  that  they  could  not  see 
light  to  impose  any  forms,  as  a  binding  rule,  but  gave  their 
testimony  to  it. 

The  Antinomian  controversy  was  not  merely  a  difference  of 
opinion  upon  a  speculative  doctrinal  question,  but  an  open  attack 
upon  what  was  regarded  as  sound  doctrine,  in  such  a  manner  as 

1  Hutch.  Coll.  Papers,  p.  879. 
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to  cause  a  commotion  in  the  State,  as  is  shown  by  the  disarming 
of  the  followers  of  Wheelwright ;  a  measure  which  would  not 
have  been  resorted  to,  but  in  fear  of  an  outbreak. 

Another  part  of  the  religious  legislation  of  the  Puritans,  upon 
which  much  vituperation  has  been  expended,  and  many  sneers 
wasted,  is  that  regarding  witchcraft 

Are  we  all  quite  sure,  that  there  was  actually  no  witchcraft 
in  the  days  of  the  Puritans  ? 

We  have,  at  this  day,  not  only  our  rappings  and  tippings, 
our  rope-tyings  and  our  planchettes,  but  we  summon  spirits 
from  the  vasty  deep,  and,  unlike  those  of  Hotspur,  they  do  come, 
bringing  with  them  communications  from  the  spirit-world,  which 
must  give  us  a  very  poor  idea  of  heaven,  if  we  suppose  them 
to  have  come  from  that  quarter. 

Is  not  the  difference  between  this  age  and  the  former  mainly 
in  the  fact,  that  witchcraft  with  us  does  not  come  on  accu- 
sation ;  but  that  our  witches  volunteer  their  manifestations,  are 
quite  willing  to  display  their  powers,  and  are  thus  far  more  kindly 
disposed  than  their  predecessors,  not  having,  as  yet,  taken  to 
sticking  pins  into  people? 

For  my  own  part,  my  imagination  could  just  as  easily  mount 
an  old  woman  on  a  broomstick,  and  set  her  careering  through 
infinite  space,  as  it  could  get  up  a  conversation  with  General 
Washington  about  fly-traps,  or  with  John  Adams  on  the  respec- 
tive merits  of  hair-dyes,  or  some  other  subject  of  even  less  sig- 
nificance. And  when  I  give  credence  to  all  the  supernaturals 
of  our  present  time,  I  intend  to  believe  also,  unreservedly,  in  the 
Salem  witchcraft! 

But,  suppose  we  hold  a  little  longer  to  the  belief  that  the  witch- 
craft of  the  former  time  was  trickery  and  delusion ;  upon  what 
sound  basis  are  we  to  single  out  the  Puritans  for  condemnation  ? 

The  legislation  of  the  Puritans  in  regard  to  witchcraft  was 
but  the  legislation  of  the  age  in  which  they  lived,  and  with  their 
respect  for  the  Jewish  law,  they,  of  all  people,  must  have  had 
such  legislation. 

In  England,  the  law  against  witchcraft  was  enforced  with  as 
little  doubt  of  its  existence,  and  of  its  being  a  proper  object  of 
criminal  cognizance,  as  prevailed  in  Massachusetts;  and  the  exe- 
cutions there  were  much  more  numerous. 
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Even  the  Plymouth  Colony  had  its  legislation  against  it; 
and  if  the  witches  had  not  thought  that  that  small  community 
offered  too  limited  a  field  in  which  to  exercise  their  vocationy  I 
know  no  reason  for  believing  that  the  good  people  there  would 
not  have  enforced  their  laws  against  them.  How  should  they 
have  done  otherwise? 

Only  a  small  portion  of  the  people  of  Massachusetts,  however, 
had  any  active  participation  in  the  prosecutions,  and  many  made 
grave  objections  to  them. 

The  Gteneral  Court  appointed  a  special  court  for  the  trials ; 
and  one  at  least  of  the  judges  of  this  court,  and  several  of  the 
justices,  were  much  dissatisfied  with  the  proceedings.^  Of  the 
majority  of  the  judges  who  were  present,  it  may  be  said,  that 
they  had  the  belief  in  witchcraft,  which  that  most  eminent  and 
upright  judge,  Sir  Matthew  Hale,  entertained  as  firmly  as  they 
did ;  and  that  they  had  quite  as  much  evidence  as  was  intro- 
duced in  cases  before  him,  in  which  he  was  instrumental  in  pro- 
curing convictions,  on  which  he  gave  sentence  of  death,  with  a 
conscientious  belief  that  he  was  doing  good  service  to  God  and 
the  State.  He  seems  not  to  have  wavered  in  this  belief,  to  the 
day  of  his  death. 

It  has  been  suggested,  that  there  was  one  physician  in  Massa- 
chusetts who,  if  his  life  had  been  spared,  might,  either  by  his 
professional  skill  or  by  his  wise  counsels,  have  done  something 
to  prevent  or  stay  this  lamentable  delusion.  It  is  a  subject  of 
profound  regret  that  he  should  have  died  a  year  before  his  labors 
would  have  been  so  exceedingly  useful.  Those  who  were  living 
"  gave  countenance  and  currency  to  the  idea  of  witchcraft  in  the 
public  mind,  and  were  very  generally  in  the  habit,  when  a  patient 
did  not  do  well  under  their  prescriptions,  of  getting  rid  of  all  dif- 
ficulty by  saying  that  'an  evil  hand'  was  upon  him."^  Very 
convenient,  indeed ! 

Roman  Catholic  priests  and  Jesuits  were  forbidden  to  come 
within  the  jurisdiction. 

The  right  of  the  colonial  government  to  exclude  persons 
actually  settled  in  the  Colony,  existed  from  the  power  to  make 

1  Thomas  Brattle's  Letter,  Mass.  Hist.  Coll.,  Ist  Series,  vol.  v.  p.  76.  BeDtley's 
Description  of  Salem,  ib.,  vol.  vi.  p.  266. 

3  Upham's  Witchcraft  at  Salem  Village,  vol.  ii.  p.  361. 
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laws,  constitute  courts  and  magistrates,  and  punish  offences. 
Banishment  was  a  recognized  mode  of  punishment ;  and  this  was 
their  common  penalty  for  grave  offences  against  their  religious 
polity.  It  was  peculiarly  adapted  to  a  Commonwealth  which 
was  to  be  governed  on  religious  principles,  and  to  suppress  the 
promulgation  of  religious  doctrines  inimical  to  its  welfare.  The 
Puritans  desired  to  remove  the  disturbers  of  their  peace;  and 
many,  if  not  most  of  these,  were  religious  controversialists. 

Difficulties,  which  end^d  in  sentence  of  banishment,  for  offences 
against  their  religious  legislation,  arose  in  various  ways. 

You  will  not  be  shocked,  I  trust,  if  I  venture  the  supposition 
that  there  is  nothing  in  the  whole  world  on  which  conscience  is 
so  sensitive,  or  by  which  it  is  so  grievously  violated,  as  the  com- 
pulsory payment  of  money  to  be  appropriated  towards  any  thing 
connected  with  religion. 

A  man  pays  taxes,  which  he  knows  will  be  appropriated  to 
the  support  of  an  unrighteous  war  for  the  acquisition  of  territory 
belonging  to  the  Indians,  or  to  some  weaker  nation ;  for  wasteful 
expenditure  on  public  buildings,  or  corrupt  purchases  for  the 
benefit  of  contractors,  or  for  the  transportation  of  patent  medi- 
cines in  the  mail  under  the  franks  of  members  of  Congress, — 
he  shrugs  his  shoulders,  but  his  conscience  is  quiet  Let  him 
understand,  however,  that  his  tax  is  appropriated  to  the  support 
of  a  minister  of  the  gospel,  who  preaches  some  doctrine  to  which 
he  does  not  assent,  —  be  the  difference  but 

"  the  division  of  the  twentieth  part 
•  Of  one  poor  scruple,  —  nay  if  the  scale  do  turn 

But  in  the  estimation  of  a  hair/' — 

his  conscience  immediately  takes  the  alarm,  and  he  becomes  the 
subject  of  persecution. 

The  Puritans  being  satisfied  with  the  mode  of  supporting 
ministers  by  a  tax,  which  we  have  seen  was  originally  adopted 
at  the  first  meeting  of  the  Court  of  Assistants  in  the  Colony, 
continued  it  by  subsequent  enactments.  All  inhabitants  were 
assessed,  proportion  ably  to  all  charges  in  Church  and  Com- 
monwealth. If  all  the  inhabitants  had  been  as  closely  united 
in  their  religious  sympathies  as  were  the  first  emigrants,  there 
could  have  been  no  objection  to  this,  at  least  none  of  a  con- 
scientious character.     But  this  was  impossible  in  the  nature 
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of  things.  Other  emigrants  came,  with  different  teaeta.  It 
was,  of  coarse,  impracticable  to  exclude  all  such,  however  gitsat 
the  caution  might  have  been.'  Change  of  oj[>inion  mus^' idsbi^ 
have  caused  more  or  less  of  dissent  Diffei^nc^  of  views  eaissed 
opposition  to  the  tax.  The  government  disclaimed  any  r^fat  to 
interfere  with  the  consciences  of  men,  but  insisted,  upon  obedl« 
ence  to  the  law  as  a  civil  duty.  The  recusants  d^ed  the 
authority  of  the  magistracy  to  enforce  the  commands  of  the  fifai 
table,  and  made  speeches  against  it  The  magistrates  aU^ed 
that  this  was  not  otd^  unsound  in  doctrine,  but  endangered  the 
authority  of  the  civil  State.  The  recusants  preached.  Tbet 
magistrates  banished.  The  recusants  insisted  that  th^  were 
persecuted  for  their  principles.  The  magistrates  averred  tiiat 
they  were  punished  for  their  practices. 

Two  questions  may  arise  here.  First,  —  Whether  this  was  a 
tax  for  the  support  of  religious  doctrines,  or  one  for  the  aupport 
of  the  civil  State  through  the  agency  of  religious  teaching.  If 
.the  first,  then,  by  its  enforced  collection,  conscience  was  violated. 
If  the  latter,  then,  by  a  refusal  of  payment,  a  rightful  civil  law 
was  defied.  Second, — Whether  the  speeches  which  were  made, 
were  the  dictates  of  conscience,  which  required  a  testimony  of 
that  character  against  the  enormities  of  the  law,  —  or  the  utter- 
ances of  the  mere  human  will,  determined  to  gmtify  its  own  wil- 
fulness, and,  if  possible,  to  retain  the  money  in  its  own  pocket 

These  questions,  as  the  lawyers  would  say,  may  be  regarded 
as  exceedingly  nice,  —  questions  about  which  men  may  argue ; 
and,  like  the  village  schoolmaster,  "e'en  though  vanquished,*' 
they  may  "  argue  still." 

As  I  am  not  one  of  those  who  can 

"  distinguish  and  divide 
A  hair,  'twixt  soutli  and  soutli-west  side/' 

I  must  leave  it  to  the  casuists  of  the  next  two  centuries  to  deter- 
mine whether  or  not  the  institutions  of  religion  may  be  such  a 
support  to  the  civil  State,  that  a  tax,  by  the  State,  to  sustain 
them,  can  be  regarded  as  a  mere  civil  regulation,  violating  no 
man's  conscience,  even  if  the  money  be  applied  to  the  main- 
tenance of  teachers  who  differ  from  him,  —  whether  or  not  the 
religious  doctrine  and  the  civil  support  may  be  regarded  as  so 
far  dii^tinct,  that  the  civil  magistrate  may  tax  on  the  ground  of 
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the  civil  right,  and  the  party  pay  without  interference  with  the 
religious  right  Whatever  opinions  may  be  entertained,  the 
Puritans,  I  think,  took,  substantially,  that  distinction,  and  their 
rule,  thus  stated,  survived  the  Colony,  lived  through  the  Province, 
was  incorporated  into  the  Constitution  of  1780,  withstood  the 
efforts  of  two  Constitutional  conventions  for  its  abrogation,  and 
yielded  at  last,  more  than  two  centuries  after  its  first  intro- 
duction. 

It  is  a  matter  of  recent  history,  that  a  republic  founded  upon 
a  substratum  of  infidelity  has  but  a  short  existence.  The  dura- 
tion of  one  which  shall  disclaim  the  support  of  religious  teach- 
ings, and  rely  upon  the  intelligence  attendant  upon  universal 
snHVage,  and  the  purity  derived  from  a  universal  scramble  for 
office,  is  a  problem  which  has  not  yet  received  its  solution. 

But  to  leave  the  Puritans  here  would  not  be  doing  them  jus- 
tice on  this  subject.  They  have  been  charged  with  inconsistency, 
and  persecution,  in  reference  to  these  proceedings. 

Mr.  Benedict,  just  quoted,  says  further  of  the  original  order 
for  the  maintenance  of  the  ministers, — 

"  From  these  resolutions  on  board  this  l9oating  vessel,  which  by  subse- 
quent acts  became  a  permanent  law,  subjecting  every  citizen,  whatever 
was  his  religious  belief,  to  support  the  ministry  of  the  established  church, 
and  to  pay  all  the  taxes  which  the  dominant  party  might  impose  for  their 
houses  of  worship,  their  ordinations,  and  all  their  ecclesiastical  affairs,  pro- 
ceeded the  great  mistake  of  the  Puritan  Fathers.  And  from  the  same 
incipient  measure  grew  all  the  unrighteous  tithes  and  taxes,  the  vex- 
atious and  ruinous  lawsuits,  the  imprisonment  and  stripes  of  the  multi- 
tudes who  refused  to  support  a  system  of  worship  which  they  did  not 
approve." 

After  other  remarks  of  a  similar  character,  he  adds,  p.  369,  — 
^'  The  most  charitable  exposition  we  can  give  of  this  unpleasant  subject 
is,  that  good  men  with  bad  principles  were  led  astray ;  that  although  they 
were  driven  by  persecution  from  their  native  land,  and  here  intended  to 
form  an  asylum  for  the  oppressed  who  should  fly  to  them  for  sliclter,  of 
every  nation  and  of  every  creed ;  yet  from  the  strength  of  habit,  and  the 
general  opinions  of  mankind,  in  that  age,  they  dare  not  leave  the  sacred 
cause  to  its  own  inherent  influence ;  and  the  spirit  of  the  times,  rather 
than  the  disposition  of  the  men,  hurried  them  forward  to  those  persecuting 
measures  which  have  fixed  an  indelible  stain  on  their  otherwise  fair 
Bame." 
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Assuming  the  matter  to  be  one  involving  a  question  of  con- 
science, this  might  be  true,  if  they  intended  to  form  an  asylum 
for  persons  of  all  creeds,  to  come  and  promulgate  all  doctrines, 
even  to  denunciation  of  their  own  most  cherished  principles. 
But  the  fact  being  shown  to  be  just  the  reverse  of  all  this,  the 
allegation  of  persecution  fails,  along  with  that  of  inconsistency. 

A  man  persecutes  nobody,  by  defending  his  own  from  en- 
croachment. The  lands  within  their  chartered  limits  were  theirs. 
The  government  was  theirs.  The  faith  and  modes  of  worship 
were  theirs.  Under  their  grant  from  the  Council  at  Plymouth 
and  their  charter  from  the  Crown,  they  secured  to  themselves,  as 
we  have  seen,  substantially  a  fee-simple  in  their  lands,  which 
they  could  protect  against  all  encroachments.  They  endeavored 
to  secure  to  themselves,  also,  a  theologic  fee-simple,  so  to  speak, 
or  at  least  a  life-estate,  and  they  were  exceedingly  tenacious  of 
this,  and  more  sensitive  to  trespasses  upon  it  than  to  trespasses 
upon  property,  in  the  proportion  that  the  concerns  of  religion 
held  a  higher  place  in  their  estimation  than  mere  temporal  affairs. 
There  was  little  temptation  to  commit  trespasses  upon  their  tem- 
poral fee.  But  there  were  other  zealots  besides  themselves,  who 
were  quite  desirous  of  becoming  tenants  in  common,  at  least, 
if  not  disseisors,  of  their  ecclesiastical  fee.  The  attempt  was 
promptly  met,  first  by  warning  off;  and  when  that  failed,  by  an 
ecclesiastical  action  of  trespass,  resulting  in  a  fine;  and  when  that 
failed,  by  a  process  of  ejectment,  called  a  sentence  of  banishment 

It  would  be  but  upon  a  very  superficial  view  of  the  subject,  to 
say,  that  they  had  no  right  to  do  this,  and  that  it  was  inconsist- 
ent with  their  position  in  England.  The  Puritans  in  England, 
like  others  there  who  dissented,  were  mostly  natives  of  the  soil : 
they  had  natural  rights  there,  —  a  right  to  form  their  opinions 
upon  religious  subjects,  equally  with  all  other  inhabitants  of  that 
country ;  an  equal  right  to  express  them  peaceably ;  a  right 
to  adopt  their  creed  and  forms  of  worship,  according  to  the 
dictates  of  their  consciences  (even  if  the  government  might  tax 
them) ;  and  a  right  to  the  protection  and  support  of  the  govern- 
ment, in  the  enjoyment  of  their  rights  and  liberties.  That  was 
their  country,  their  home :  there  were  their  families,  and  their 
relatives,  friends,  all  their  associations.  They  had  no  other 
place  in  which  to  enjoy  their  rights.    Members  of  the  Church  of 
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England  had  the  same  natural  rights,  and  no  more.  Other  dis- 
senters from  her  doctrines  had  the  same  rights,  and  no  less.  The 
Church  of  England,  claiming  to  be  established  by  law,  required 
conformity  to  her  creed  and  usages  and  forms,  in  matters  deemed 
by  others  essential  errors ;  and  hence  violation  of  conscience,  and 
persecution. 

It  was  open  to  all  who  might  be  able,  to  escape  from  this  per- 
secution. It  was  natural  that  those  who  attempted  it  should 
associate  for  the  purpose.  The  Puritans  did  so,  —  provided  for 
themselves  a  place  of  refuge  in  the  wilderness,  and  obtained  a 
charter  of  government.  This  was  emphatically  for  themselves 
and  those  who  sympathized  with  them,  and  not  for  others.  The 
creeds,  modes,  and  forms  of  others  who  dissented,  were  as  ob- 
noxious to  them  as  those  of  the  Hierarchy.  They  were  not 
required  by  any  principle  of  religion,  or  morals,  or  comity,  or 
benevolence,  to  provide  for  a  theologic  warfare  against  themselves 
and  their  cherished  opinions  on  the  western  shore  of  the  Atlantic; 
and  they  did  not  do  it.  They  did  not  profess  toleration.  Why 
should  they  ?  With  a  perfect  conviction  that  they  were  right, 
of  course  others  were  wrong.  And  error  was  fatal !  We  have 
as  little  of  toleration  at  the  present  time,  in  relation  to  some  other 
things,  and  with  less  excuse.  Others  who  came  were  bound  to 
respect  their  religious,  equally  with  their  civil,  institutions.  There 
was  no  persecution  in  their  attempt  to  maintain  them,  by  the 
exclusion  of  those  who  could  be  restrained  in  no  other  way. 
No  one  had  a  right  to  come  and  set  up  an  opposition,  and 
plead  "  conscience."  That  plea  was  open  to  a  general  demurrer. 
"  What  of  that ! "  You  have  no  right  to  bring  such  a  con- 
science here. 

I  submit  that  the  argument  is  unanswerable,  and  a  full  justifi- 
cation of  the  general  principle  upon  which  the  Puritans  acted. 
We  may  think  their  creed  too  narrow.  There  was,  doubtless, 
mistake,  anger,  error,  excess,  wrong,  in  individual  cases.  I  seek 
not  to  justify  such  things.  All  I  claim  is  a  vindication  of 
the  legal  and  moral  right  of  the  Puritan  Fathers  to  govern  their 
own  Commonwealth,  the  child  of  their  labors,  ot  their  prayers, 
of  their  hopes,  and  of  their  fears  also ;  and  to  exclude  others,  who 
could  not  join  in  fellowship  with  them,  from  the  enjoyment  of 
their  privileges,  without  being  accused  of  persecution. 

5 
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Whether  their  ecclesiastical  right  could  stand  on  this  founda- 
tion for  more  than  one  or  two  generations,  is  another  and  a  dif- 
ferent question.  It  would,  certainly,  not  be  a  very  long  period 
before  those  who  had  been  born  on  the  soil  would  have  as  great 
a  right  of  non-conformity  to  the  existing  state  of  things,  as  the 
Puritans  had  in  England,  and  upon  similar  grounds.  They  had, 
in  fact,  no  theologic  fee-simple,  and  could  not  transmit  an  inherit- 
ance in  any  exclusive  right.  They  had  nothing  more  than  a  life- 
estate,  in  this  respect. 

But  the  matter  was  not  suffered  to  develop  itself  in  that  way. 
The  theologic  trespassers  brought  it  to  a  more  direct  and  speedy 
issue. 

The  members  of  the  Church  of  England  seem  to  have  left  the 
Puritan  Fathers  in  the  undisturbed  enjoyment  of  their  rights. 
They  neither  sought  nor  were  involved  in  any  controversy  with 
them  here,  in  the  early  settlement,  unless  the  controversy  respect- 
ing the  charter  had  that  aspect 

With  the  exception  of  the  Quakers,  the  Anabaptists  were  the 
most  prominent  in  this  religious  aggression. 

In  1639,  several  persons  were  fined  for  attempting  to  gather  a 
small  company  of  believers. 

A  law  for  the  banishment  of  Anabaptists  was  passed  in  1644, 
with  a  preamble  giving  them  a  very  bad  character.^ 

"  The  heart-rending  sufferings  which  were  inflicted  on  John 
Clark,  Obadiah  Holmes,  and  others  "  (so  Benedict  characterizes 
the  affair),  in  1651,  may  serve  to  illustrate  the  spirit  of  the  times. 
Clark,  Holmes,  and  John  Crandall,  "  representatives  of  the  church 
at  Newport,"  Rhode  Island,  came  to  Lynn  and  held  a  meeting 
at  the  house  of  a  brother,  on  the  plea  that  he  was  too  old  to  go 
to  Newport.  Benedict  says,  "  The  circumstance  of  these  men 
being  representatives,  leads  us  to  infer  that  something  was  de- 
signed more  than  an  ordinary  visit"  Undoubtedly  !  They  came 
to  do  what  they  knew  was  a  violation  of  the  laws  of  Massachu- 
setts.—  The  constable  came,  as  might  have  been  (probably  was) 
expected,  broke  up  the  meeting,  arrested,  and  took  them  to  the 
ale-house,  or  ordinary,  and  being,  evidently,  a  man  zealous  in  the 
faith,  and  doubtless  supposing  that  the  meeting-house  was  a  more 
suitable  place  than  the  ale-house  for  such  people,  —  wishing  also, 

1  Mass.  Records,  vol.  ii.  p.  85. 
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probably,  that  they  should  hear  a  little  sound  doctrine,  —  he  pro- 
posed, at  dinner,  if  they  were  free,  to  take  them  to  the  meeting. 
They  replied,  "  We  are  in  thy  hand ;  and  if  thee  will  take  us  to 
the  meeting,  thither  will  we  go."  But  they  informed  him  further, 
"  If  thou  forcest  us  into  your  assembly,  then  shall  we  be  con- 
strained to  declare  ourselves,  that  we  cannot  hold  communion 
with  them."  The  zealous  constable  did  not  care  for  that,  and  so 
to  the  meeting  they  went.  Taking  off  their  hats  at  the  threshold, 
when  they  were  seated  they  put  them  on  again,  and  Clark  opened 
his  book  and  fell  to  reading.  The  constable,  by  order  of  a  magis- 
trate, took  off  their  hats.  When  the  preaching  and  praying  were 
over,  Clark,  as  a  stranger,  stood  up  and  desired  to  say  a  few  things 
to  the  congregation.  The  preacher  said,  we  will  have  no  objec- 
tions to  what  has  been  delivered.  But  Clark  must  explain  his 
gesture  of  dissent  (putting  on  his  hat) ;  and  the  explanation  being, 
substantially,  that  to  conjoin  and  act  with  them  would  be  sin,  and 
that  he  could  not  judge  that  they  were  gathered  together  and 
walked  according  to  the  visible  order  of  the  Lord,  he  was  told  he 
had  said  and  done  that  which  he  must  answer  for,  and  was 
silenced.  Shortly  after,  they  were  tried ;  and,  according  to  the 
account,  his  defence  embarrassed  the  judges.     Clark  says, — 

*^  At  length  the  Grovemor  stepped  up  and  told  us  we  had  denied  infant 
baptism,  and,  being  somewhat  transported,  told  me  I  had  deserved  death, 
and  said  he  would  not  have  such  trash  brought  into  their  jurisdiction ; 
moreover  he  said,  you  go  up  and  down  and  secretly  insinuate  into  those 
that  are  weak,  but  you  cannot  maintain  it  against  our  ministers*  You 
may  try  and  dispute  with  them." 

They  were  fined,  and  refusing  to  pay  were  imprisoned.  But 
Clark  caught  at  the  last  remark  of  the  Governor,  as  if  it  were  a 
challenge  to  a  debate,  and  the  next  morning  sent  a  formal  accept- 
ance, with  a  request  that  a  time  might  be  named ;  shrewdly  pre- 
facing it  with,  "  Whereas  it  pleased  this  honored  court  yesterday 
to  condemn  the  faith  and  order^  which  I  hold  and  practise,"  —  so 
that  the  dispute  might  be  upon  his  faith  and  order.  The  magis- 
trates were  not  to  be  caught  in  that  way,  but  inquired  whether 
he  would  dispute  upon  the  things  contained  in  his  sentence,  &c. 
"  For,"  said  they,  "  the  court  sentenced  you  not  for  your  judg- 
ment and  conscience,  but  for  matter  of  fact  and  practice."  Clark 
replied,  "  You  say  the  court  sentenced  me  for  matter  of  fact  and 
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practice ;  be  it  so.  I  say  that  matter  of  fact  and  practice  was  but 
the  manifestation  of  my  judgment  and  conscience,  and  I  make 
accomit,  that  man  is  void  of  judgment  and  conscience,  that  hath 
not  a  fact  and  practice  suitable  thereunto." 

The  magistrates  saw,  doubtiess,  that  the  debate  would  involve 
his  faith  and  his  conscience,  and,  if  allowed,  that  he  would  gain 
the  opportunity  which  he  desired,  of  promulgating  hi&-  doctrines 
under  their  permission,  and  therefore  protection,  and  decUned  to 
allow  it     Clark's  friends  paid  his  fine,  and  he  was  discharged. 

But  Clark,  as  Benedict  says,  <'  knowing  that  his  adversaries 
would  attribute  the  failure  of  it  [the  debate]  to  him,''  immedi- 
ately on  his  release  drew  up  an  address,  reciting,  that  through  the 
indulgency  of  tender-hearted  Mends,  without  his  consent^  and 
contrary  to  his  judgment,  the  sentence  had  been  satisfied  and  a 
warrant  procured  by  which  he  was  secluded  the  place  of  his  im- 
prisonment, by  reason  whereof  he  saw  no  call  but  to  his  habita- 
tion ;  yet,  lest  the  cause  should  suffer,  he  signified  that  if  it  should 
please  the  magistrates,  or  the  General  Court,  to  grant  his  former 
request,  he  should  cheerfully  embrace  it,  and  come  from  the  island 
to  attend  to  it 

The  magistrates  replied,  that  they  conceived  he  had  misrepre- 
sented the  Governor's  speech  in  saying  he  was  challenged  to 
dispute,  adding, — 

"  Nevertheless,  if  you  are  forward  to  dispute,  and  that  you  will  move  it 
yourself  to  the  court  or  magistrates  about  Boston,  we  shall  take  order  to 
appoint  one  who  will  be  ready  to  answer  your  motion,  you  keeping  close 
to  the  questions  propounded  by  yourself;  and  a  moderator  shall  be  ap- 
pointed also  to  attend  upon  the  service ;  and  whereas  you  desire  you 
might  be  free  in  your  dispute,  keeping  close  to  the  points  to  be  disputed 
or  without  incurring  damage  by  the  civil  justice,  observing  what  hath 
been  before  written,  it  is  granted ;  the  day  may  be  agreed  if  you  yield 
the  premises." 

Clark  took  exception  to  the  answer,  and  repeated  his  former 
motion,  saying,  if  the  General  Court  should  accept  it^  and,  under 
the  secretary's  hand,  should  grant  a  free  dispute  without  moles- 
tation or  interruption,  he  should  be  well  satisfied.  Benedict 
says,  "  Mr.  Clark  all  along  kept  in  view  the  law  which  had  been 
made  seven  years  before,  which  threatened  so  terribly  any  one 
who  should  oppose  infant  baptism.      This  was  the  reason  of  his 
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requesting  an  order  to  dispute  in  legal  form."  And  he  adds, 
"  Mr.  Clark,  therefore,  left  his  adversaries  in  triumph."  Again, 
"  So  completely  was  he  at  home  in  the  baptismal  controversy, 
that  he  was  evidently  as  desirous  for  the  public  discussion,  as 
his  opponents  were  to  avoid  it" 

Thus  it  was  that  Mr.  Clark  returned  to  his  habitation,  a  "  per- 
secuted "  man,  who  had  endured  "  heart-rending  sufferings."  ^ 
Judging  from  the  fact  that  he  came  willingly  and  knowingly ; 
that  he  was  nothing  loath  to  be  forced  to  go  to  a  meeting  where 
,he  should  be  constrained  to  declare  his  dissent;  that  he  used 
the  trial  to  make  an  open  defence  of  his  doctrines;  that  he 
was  so  anxious  to  debate  the  matter  afterwards  with  the  minis- 
ters, if  he  could  have  a  clear  field  without  danger  of  the  law ; 
and  that  he  finally  left  his  adversaries  in  triumph ; — it  is  at  least 
an  open  question,  whether  the  persecution  was  not  more  in  the 
avoidance  of  the  public  free  debate,  than  in  the  fine,  and  im- 
prisonment for  non-payment.  He  seems  in  all  this  to  have  had 
an  eye  to  the  things  temporal,  in  regard  to  his  controversy  with 
Mr.  Coddington,  perhaps  quite  as  much  as  to  things  spiritual.^ 

Clark  carried  his  complaints  to  England;^  and  Sir  Richard 
Saltonstall  wrote  to  Cotton  and  Wilson,  the  ministers  at 
Boston,  — 

"  It  doth  not  a  little  grieve  my  spirit  to  hear  what  sad  things  are  re- 
ported daily  of  your  tyranny  and  persecutions  in  New  England,  as  that 
you  fine,  whip,  and  imprison  men  for  their  consciences.  First,  you  com- 
pel such  to  come  into  your  asserahlics,  as  you  know  will  not  join  you  in 
your  worship ;  and  when  they  show  their  dislike  thereof,  or  witness 
against  it,  then  you  stir  up  your  magistrates  to  punish  them  for  such  (as 
you  conceive)  their  public  affronts.  .  .  .  We  pray  for  you,  and  wish  you 
prosperity  every  way ;  hoped  the  Lord  would  have  given  you  so  much 
light  and  love  there,  that  you  might  have  been  eyes  to  God's  people  here, 
and  not  to  practise  those  courses  in  a  wilderness,  which  you  went  so  far 
to  prevent  These  rigid  ways  have  laid  you  very  low  in  the  hearts  of 
the  saints.  I  do  assure  you,  I  have  heard  them  pray  in  the  public  assem- 
blies, that  the  Lord  would  give  you  meek  and  humble  spirits,  not  to  strive 
60  much  for  uniformity,  as  to  keep  the  unity  of  the  spirit  in  the  bond  of 
peace." 

I  Benedict,  pp.  371-875 ;  Backus's  Hist,  of  New  England,  vol.  i.  pp.  214-228. 

«  See  Palfrey,  Hist.  N.  E.,  vol.  ii.  p.  359. 

'  Bl  News  from  New  England,  Mass.  Hist.  Coll.  4th  Scries,  vol.  ii.  pp.  8,  27. 
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Mr.  Cotton,  answering  ^for  Brother. Wilson  and  self,''  said  of  Holmeay 
^  As  for  his  whipping,  it  was  more  Yoluntarily  chosen  bj  lum  than  io« 
flicted  on  him.  His  censore  by  the  Court,  was,  to  have  paid,  as  I  know, 
£30,  or  else  be  whipt ;  his  fine  was  offered  to  be  paid  by  friends  tor  him 
freeljT,  but  he  chose  rather  to  be  whipt;  in  wluch  case,  if  his  soffering  of 
stripes  was  any  worship  of  God  at  all,  surely  it  could  be  aoooonted  no 
better  than  will-worship."  •  •  . 

To  the  other  paragraph  above  quoted,  he  replied,  ^  You  know  not,  if 
yon  think  we  came  into  this  wilderness  to  practise  those  eoorses  lieffQ^ 
which  we  fled  from  in  £n^nd.  We  believe  there  is  a  vast  diffecence, 
between  men's  inventions  and  God's  institutions ;  we  fled  from  men's  in- 
ventions to  which  we  else  should  have  been  compelled ;  we  compel  none 
to  men's  inventions.  If  our  ways  (rigid  ways  as  yon  call  them)  have 
kid  us  low  in  the  hearts  of  God's  people,  yea,  and  of  the  sainta  (as  yon 
style  them),  we  do  not  believe  it  is  any  part  of  thmr  suntship.  Never- 
theless,  I  tell  you  the  truth,  we  have  tderated  in  our  churches  some 
Anabaptists,  some  Antinomians,  and  some  seekers,  and  do  so  still  at  this 
day.  We  are  fiur  from  arrogating  in&Ilibility  of  judgmoit  to  ourselves,  or 
affecting  nniformity;  uniformity  God  never  required,  infidlibility  he 
never  granted  us."  ^ 

These  proceedings  serve  well  to  illustrate  not  only  the  religions 
legislation  and  civil  administration  of  that  period,  bat  the  spirit 

and  temper  of  all  parties.  The  Bible  was  the  guide  of  the  Puri- 
tans, and  their  law.  Their  legislation  was  founded  upon  it.  Com- 
pelling men,  therefore,  to  conform  to  their  laws,  was  compelling 
them  to  conform,  not  to  men's  inventions,  but  to  God's  institu- 
tions. 

The  proceedings  in  reference  to  the  "  Quakers  and  Ranters  " 
come  under  consideration,  as  a  part  of  the  religious  legislation 
of  the  Puritan  Commonwealth ;  and  notwithstanding  the  matter 
has  been  discussed  with  great  ability  and  research  by  Dr.  Ellis, 
in  the  third  lecture  of  this  course,  it  may  be  proper  for  me,  as  it 
comes  also  within  the  scope  of  my  subject,  to  say  a  few  words 
upon  it,  instead  of  passing  it  by  with  a  mere  recognition. 

Polonius,  along  with  other  very  good  advice  to  his  son,  Laertes, 

counselled  him  to  — 

"beware 
Of  entrance  to  a  quarrel :  but,  being  in, 
Bear't,  that  the  opposed  may  beware  of  thee." 

1  See  the  letters  entire,  Hutch.  Coll.  Papers,  pp.  401-407. 
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The  people  of  Rhode  Island  happily  acted  upon  the  first  part 
of  this  maxim,  in  reference  to  the  Quakers  who  came  among 
tnem.  Had  the  Puritans  done  the  same,  it  is  probable  that  the 
nuisance  would  have  been  equally  harmless  in  Massachusetts. 
But  such  a  forbearance  would  have  been  wholly  at  variance  with 
their  principle  of  excluding  disturbers  of  their  peace,  and  with 
their  practice  of  rigidly  enforcing  their  laws.  They  entered,  there- 
fore, upon  the  quarrel  sought  to  be  fixed  upon  them,  with  an 
energy  that  made  it  apparent  they  were  not  unmindful  of  the 
principle  embodied  in  the  latter  part  of  Polonius's  advice. 

With  a  commendable  moderation  in  the  outset,  they  evinced 
a  rigid  determination  to  maintain  their  authority.  They  warned, 
they  sent  away,  they  fined,  they  whipped,  they  imprisoned,  and 
branded.  When  these  more  usual  punishments  failed,  ears  (not 
many  of  them)  were  cut  off.  This  cruel,  but  in  England,  at  that 
day,  not  very  unusual,  punishment  was  inefficient  also.  Then 
came  banishment,  with  a  condition  annexed,  that  a  return  with- 
out permission  was  on  pain  of  death.  And  when  all  else  was 
utterly  ineffectual,  the  penalty  of  death  was  inflicted. 

The  Federal  Commissioners  of  the  four  colonies  (Massachu- 
setts, Plymouth,  Connecticut,  and  New  Haven),  at  their  annual 
meeting  in  1656,  had  recommended  that  such  persons,  if  any 
come,  should  be  forthwith  secured  or  removed  out  of  all  the 
jurisdictions.  When,  two  years  afterwards,  it  was  found  that 
punishments  of  the  milder  character  were  of  no  avail,  the 
Federal  Commissioners  propounded  and  seriously  commended  to 
the  several  General  Courts  to  make  a  law  of  the  precise  char- 
acter of  that  under  which  Massachusetts  inflicted  the  extreme 
penalty.^  In  other  instances,  prior  to  this  time,  parties  had  been 
banished  with  a  like  condition,  and  there  had  been  no  instance 
of  a  violation  of  it  So  it  was  believed  would  be  the  case  in  this 
instance.  But  here  was  a  different  class  of  offenders, —  fanatical, 
or  self-willed,  —  self-devoted  to  their  will.  We  may  call  it  con- 
science, but  it  was  conscience  as  defined  by  the  Indian,  "  Some- 
thing here  [laying  his  hand  on  his  breast],  which  says,  <  I  won't' " 
We  may  call  it  insanity ;  but,  if  insanity,  it  was  of  the  same 
self-willed  character. 

*  Palfrey,  Ilist.  of  New  England,  vol.  ii.  p.  469.  John  Winthrop,  of  Connecticut, 
attached  a  qualification  to  his  subscription. 
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It  ia  qnite  possible  that  something  of  human  passioa  msjr 
havn  been  excited  in  the  magit^tratett  of  the  Colony  by  this  waatoa 
contempt  of  their  right  and  thtir  authority.  But  mischief  arising 
from  mere  contempt,  —  still  less,  resentment  and  pat^sion  conse- 
quent npon  BQch  contempt,  —  could  furnish  no  juRtification  fof 
proceeding  to  the  last  extreniity.  In  that  view  the  most  that 
could  be  Baid  in  extenaation  Avould  be,  that  there  was  a  sucx%ss- 
ftU  courting  of  martyrdom  by  a  scries  of  persistent  efforts,  and 
under  dicnmstances  which  rendered  it  next  to  impossible  for  tbs- 
goverament  to  refuse  the  crown.  That  the  Quakers,  supposing" 
them  to  be  sane,  richly  deserved  any  suitable  punishment  for  di»« 
tnrbing  the  peace,  is  not  to  be  doubted. 

The  cry  of  peraecatioa  of  the  Quakers  by  the  Paritaiu  has 
been  long  and  (^ten  repeated.  It  is  within  a  few  days^  that  I 
saw,  in  a  notice  of  a  aombre  work,  entitled  "  New-England 
Tragedies,"  this  paragraph :  "  They  [the  Puritans]  persecuted  the 
Quakers  with  immense  zest  and  activity;  but  it  cannot  be 
denied  that  the  Quakers  gave  great  provocation." 

Now  I  take  a  direct  issue  with  the  first  part  of  this  allegationt 
and  with  all  other  averments  that  the  Poritans  of  Massachusetts 
persecuted  the  Quakers.  Let  as  bear  in  mind  that  it  was  not 
for  non-conformity  that  the  Quakers  were  prosecuted ;  and  let 
us  understand  the  significance  of  the  terms  we  use.  What  is 
persecution?  If  we  turn  to  the  great  work  of  our  late  learned 
and  most  worthy  associate,  Dr.  Worcester,  we  shall  find  a  satis- 
factory definition;  and  tried  by  that  standard,  or  by  any  other 
entitled  to  regard,  I  maintain,  without  hesitation,  that  so  far  from 
the  Puritans  persecuting  the  Quakers,  it  was  the  Quakers  who 
persecuted  the  Puritans.  Pardon  me,  jf  I  consider  this  some- 
what in  detail. 

There  was  no  pursuit  either  "  with  malignity  or  enmity  "  in 
the  proceedings  of  the  magistrates,  even  if  anger  occasioned  by 
such  persistent  annoyance  may  have  been  excited.  The  Puritans 
did  not  "  harass  "  the  Quakers  "  with  penalties."  The  Quakers 
harassed  the  Puritans,  and  the  Puritans  inflicted  penalties  for  the 
transgression  of  their  laws,  as  other  communities  inflict  penalties 
for  transgressions.  There  must  be  something  more  than  this  to 
constitute  persecution,  or  the  tenants  of  our  state  prisons  may 
cry  out,  persecution  I     So  again,  it  was  not  the  Puritans  who 
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"  afflicted,"  "  distressed,"  "  oppressed,"  and  "  vexed,"  the  Quakers, 
on  account  of  their  opinions ;  but  the  reverse  of  all  that. 

Wenlock  Christison,  the  last  person  upon  whom  sentence  of 
death  was  passed,  is  reported  by  Sewell,  in  his  History  of  the 
Quakers,  to  have  said  to  the  court,  "  If  ye  have  power  to 
take  my  life  from  me,  God  can  raise  up  the  same  principle  of 
life  in  ten  of  his  servants,  and  send  them  among  you  in  my 
room,  that  you  may  have  torment  upon  torment,  which  is  your 
portion ;  for  there  is  no  peace  to  the  wicked,  saith  my  God." 
That  states  the  truth  of  the  matter,  so  far  as  persecution  is  con- 
cerned. The  Puritans  had  no  peace,  but  "  torment  upon 
torment "  from  the  Quakers. 

The  only  reasonable  question  which  can  arise,  is,  Were  the 
Puritans  justified  in  the  infliction  of  the  extreme  penalties? 
That  the  Quakers  harassed,  afflicted,  distressed,  oppressed,  and 
vexed  them,  may  not  be  a  sufficient  justification  for  that. 

Was  there  danger  to  the  Puritan  Commonwealth,  —  danger 
of  its  overthrow,  —  danger  of  the  subversion  of  the  principles 
upon  which  it  was  founded?  Every  other  expedient  to  rid 
themselves  of  the  nuisance  had  been  tried  in  vain;  and  this 
punishment  was  denounced  as  the  penalty  for  a  return  from 
banishment,  in  the  hope  and  expectation  that  its  terror  would  be 
effectual,  and  render  its  infliction  unnecessary. 

When  this  proved  otherwise;  when  their  principles  were 
denounced,  their  authority  derided  and  defied,  their  peace  dis- 
turbed, and  they  were  dared  to  carry  into  execution  their 
own  decrees,  —  if  there  was  danger  to  their  institutions,  what 
course  ought  the  magistrates  to  have  adopted  ? 

The  Quakers  courted  death,  if  the  Puritans  dared  to  inflict  it. 
They  despised  and  rejected  the  mercy  which  would  have  saved 
them.  Assuming  that  they  were  sane,  however  much  we 
may  lament  the  occurrence,  why  should  we  waste  our  sym- 
pathies on  them,  if,  by  their  proceedings,  they  endangered  the 
Commonwealth  into  which  they  intruded  ?  It  is  said  now,  that 
they  were  more  fit  subjects  for  an  insane  hospital  than  for  any 
of  the  punishments  which  were  inflicted.  If  they  were  insane, 
we  cannot  hold  the  Puritans  responsible  because  we  have  dis- 
covered that  fact  two  centuries  afterwards.  There  was  no  such 
supposition  at  the  time,  neither  was  there  an  insane  hospital. 
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Great  odium  has  been  east  upon  the  law  and  its  administra- 
tion, in  the  infliction  of  those  extreme  punishments,  and  upon 
the  clergy,  so  far  as  they  participated.  I  submit,  whether  the 
responsibility  is  not  chargeable  rather  upon  the  lamentable  state 
of  medical  science  at  that  time,  which,  while  busying  itself 
with  catnip  and  elecampane,  miUipedes  and  powder  of  baked 
toads,  had  not  discovered  that  there  was  any  other  form  of 
mental  disease  than  that  which  manifested  itself  in  a  furious 
derangement.  How  should  lawgivers,  judges,  and  jurors,  or 
clergymen  even,  ascertain  the  fact  of  insanity,  —  a  matter  so 
foreign  to  their  ordinary  studies, —  when  the  studies  and  diag- 
nosis of  the  physician  failed  to  perceive  it  Medical  science  at  a 
much  later  day,  under  the  lead  of  jurisprudence,  has  redeemed 
its  character.  The  medical  profession  having  left  the  investiga- 
tion of  the  virtues  of  baked  toad-powder  for  that  of  the  phe- 
nomena of  mental  disease,  the  law  seeks  information  on  that 
subject,  in  aid  of  its  administration. 

Medical  testimony  is  heard  on  the  question,  sane  or  insane  ? 
Medical  experts  give  their  opinions,  and  the  interests  of 
humanity  are  subserved,  and  the  cause  of  justice  often  pro- 
moted; though  it  must  be  acknowledged,  that  the  notion  of 
mental  derangement  is  carried  to  an  extreme,  when  a  jury  finds 
a  defendant  sane  the  moment  immediately  before,  and  sane 
again  the  moment  immediately  folio v\Tng,  the  commission  of  a 
very  deliberate  homicide,  but  insane  at  the  precise  moment 
when  the  deed  was  committed.  I  admit  that  the  Bench  deserves 
censure,  when  it  fails  to  rebuke  such  a  perversion  of  principles. 
But  it  would  be  unreasonable  to  expect  too  much  from  a  judi- 
ciary elected  by  a  popular  vote,  and  whose  tenure  of  office  is  for 
a  short  term  of  years. 

Upon  the  question  whether  their  institutions  were  endangered 
by  the  Quakers,  the  Puritans  are  entitled  to  be  heard. 

In  a  humble  petition  and  address  of  the  General  Court,  pre- 
sented to  the  King  in  February,  1660,  it  is,  among  other  things, 
said, — 

"  Concerning  the  Quakers,  open,  capital  blasphemers,  open  seducers 
from  the  Glorious  Trinity,  the  Lord's  Christ,  our  Lord  Jesus  Christ,  &c., 
the  blessed  Gospel,  and  from  the  Holy  Scriptures  as  the  rule  of  life, 
open  enemies  to  government  itself  as  established  in  the  hands  of  any 
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but  men  of  their  own  principles,  malignant  and  assiduous  promoters  of 
doctrines  directly  tending  to  subvert  both  our  churches  and  state ;  after 
all  other  means,  for  a  long  time  used  in  vain,  we  were  at  last  constrained, 
for  our  own  safety,  to  pass  a  sentence  of  banishment  against  them,  upon 
pain  of  death.  Such  was  their  dangerous,  impetuous,  and  desperate 
turbulency,  both  to  religion  and  Ho  the  state,  civil  and  ecclesiastical,  as 
that,  how  unwilling  soever,  could  it  have  been  avoided,  the  magistrate  at 
last,  in  conscience  both  to  God  and  man,  judged  himself  called,  for  the 
defence  of  all,  to  keep  the  passage  with  the  point  of  the  sword  held 
toward  them.  This  could  do  no  harm  to  him  that  would  be  warned 
thereby ;  their  wittingly  rushing  themselves  thereupon  was  their  own  act, 
and  we,  with  all  humility,  conceive  a  crime  bringing  their  bloods  upon 
their  own  head.**  ^ 

Assuming  this  representation  to  be  true,  the  colonists  must 
stand  excused. 

Dr.  Palfrey  says,  —  "  Imprudently  calculating  on  the  effect  of  their 
threats,  the  Court  had  placed  themselves  in  a  position  which  they  could 
not  maintain  without  grievous  severity,  nor  abandon  without  humiliation 
and  danger.  For  a  little  time  there  seemed  reason  to  hope  that  the  law 
would  do  its  office  without  harm  to  any  one.** 

Again, — "  Whether  or  not  their  imaginations  had  exaggerated  the 
original  danger,  it  could  no  longer,  after  an  experiment  of  more  than  three 
years,  be  justly  considered  great** 

And  again, — *^  But  among  the  colonies  of  New  England,  it  is  the  unhappy 
distinction  of  the  chartered  —  and  therefore  at  once  more  self-confident  and 
more  endangered  —  colony  of  Massachusetts,  to  have  been  the  only  one 
in  which  Quakers  who  refused  to  absent  themselves  were  condemned  to 
die.  Her  right  to  her  territory  was  absolute,  deplorable  as  was  the 
extreme  assertion  of  it.  No  householder  has  a  more  unqualified  title  to 
declare  who  shall  have  the  shelter  of  his  roof,  than  had  the  Governor 
and  Company  of  Massachusetts  Bay  to  decide  who  should  be  sojourners 
or  visitors  within  their  precincts.  Their  danger  was  real,  though  the 
experiment  proved  it  to  be  far  less  than  was  at  first  supposed.  The 
provocations  which  were  offered  were  exceedingly  offensive.  It  is  hard 
to  say  what  should  have  been  done  with  disturbers  so  unmanageable. 
But  that  one  thing  should  not  have  been  done  till  they  had  become  more 
mischievous,  is  plain  enough.  They  should  not  have  been  put  to  death. 
Sooner  than  put  them  to  death,  it  were  devoutly  to  be  wished  that  the 
annoyed  dwellers  in  Massachusetts  had  opened  their  hospitable  drawing- 

1  Mass.  Records,  vol.  It.  part  i.  p.  451. 
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Montt  to  naked  women,  and  suffered  ih^  mioiBCeri  to  asoeiidi  the 
points  bj  steps  paved  with  fragments  of  glass  bottles.**^ 

Bat  if  the  danger  of  the  civil  Ck>inroonweaIth  was  not  extrehie, 
that  of  the  religious  government  qpnnected  with  it  was  im- 
minent. If  the  Quakers  mi^t  Qontravene  and  defy  the  laws 
which  protected  the  religious  institutions  and  worship  of  tiie 
Puritans,  all  others  might  do  the  same.  Tbdr  peculiar  religious 
government  was  thus  in  extreme  periL  With  regard  to  that, 
the  controversy  was  preservation  or  destruction ;  and  the  result 
was  the  latter. 

The  infliction  of  the  punishment  of  death  did  not  avail.  The 
Quakers  bad  an  indomitable  perseverance,  and  much  enc6i:driige- 
ment  to  continue  the  contest  The  law  inflicting  this  penalty 
had  passed  but  by  a  majority  of  one.  There  was  much  opposi- 
tion to  its  execution. .  The  military  guard  shows  the  fear  which 
existed  of  an  outbreak.  The  opposition  was  such  that  the  gov- 
ernment gave  up  any  farther  attempt  to  execute  the  extreme 
penalties.  The  Quakers  came  in  greater  numbers,  and  com- 
mitted greater  extravagancies.  The  government  mitigated  the 
penalties,  and  finally  submitted  to  the  intrusion^  The  Quakers 
triumphed; — and  the  experiment  of  the  Puritans,  —  the  theo- 
logic  freehold,  —  the  Commonwealth  which  was  to  exclude  un- 
sound doctrine  and  practice,  —  failed  then  and  there,  —  and,  so 
far  as  we  can  perceive,  from  that  time  forth,  for  evermore. 

The  civil  government  did  not  fail,  the  religion  did  not  fail ; 
but  the  principle  of  the  legal  exclusion  of  error  received  a  fatal 
blow. 

The  failure  was  not  merely  because  the  Quakers  had  con- 
quered, but  by  reason  of  the  causes  through  which  they  had 
conquered. 

I  quote  from  Dr.  Palfrey  once  more,  p.  482,  — 

"  It  was  settled  that  the  Governor  and  Company  of  Massachusetts  Bay 
were  not  to  have  the  disposal  of  their  home.  They  had  bought  it,  and 
paid  dear  for  it.  They  had  on  their  side  that  sort  of  rigid  justice  which 
accredited  wnters  recognize,  when  they  lay  down  the  rule  that  a  perfect 
right  may  be  maintained  at  any  cost  to  the  invader.  But  trespassers  had 
come  who  would  not  be  kept  away,  except  by  violent  measures,  which  had 

1  Palfrey's  New  England,  yoI.  u.  pp.  474,  476,  484. 
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produced  only  a  partial  effect,  and  which  the  invaded  could  not  prevail 
upon  themselves  any  longer  to  employ.  The  feeling  of  humanity,  which 
all  along  had  pleaded  for  a  surrender,  at  length  uttered  itself  in  overpower- 
ing tones." 

And  Sir  Ferdinand©  Gorges,  in  his  "  Brief  Narration  of  the 
Original  Undertakings  of  the  Advancement  of  Plantations  into 
the  Parts  of  America,"  published  in  1658,  speaking  of  the  char- 
ter, says, — 

"  By  the  authority  whereof  the  undertakers  proceeded  so  effectually,  that 
in  a  very  short  time  numbers  of  people  of  all  sorts  flocked  thither  in  heaps, 
that  at  last  it  was  specially  ordered  by  the  King's  command,  that  none 
should  be  suffered  to  go  without  license  first  had  and  obtained,  and  they 
to  take  the  oaths  of  supremacy  and  allegiance.  So  that  what  I  long  be- 
fore prophesied,  when  I  could  hardly  get  any  for  money  to  reside  there, 
was  now  brought  to  pass  in  a  high  measure.  The  reason  of  that  restraint 
was  grounded  upon  the  several  complaints,  that  came  out  of  those 
parts,  of  the  divers  sects  and  schisms  that  were  amongst  them,  all  con- 
temning the  public  government  of  the  ecclesiastical  state.  And  it  was 
doubted  that  they  would,  in  short  time,  wholly  shake  off  the  royal  juris- 
diction of  the  Sovereign  Magistrate."  ^ 

We  can  see  now  that  it  was  impossible  that  their  peculiar  re- 
ligious institutions,  —  "  God's  institutions,"  as  Mr.  Cotton  called 
them,  —  should  be  maintained  for  a  long  period  against  the  influx 
of  population  "  contemning  the  public  government  of  the  eccle- 
siastical state"  here:  we  can  see  that  it  would  have  been  better, 
(to  use  a  common  form  of  speech),  infinitely  better,  had  they  vol- 
untarily yielded  to  the  pressure,  at  an  earlier  day,  and  quietly 
submitted  to  a  modification  of  their  religious  establishment,  giving 
greater  liberty  for  dissent,  and  more  tolerance  to  opposition.  The 
civil  state  can  hardly  be  said  to  have  been  in  danger  of  over- 
throw. It  may  not  have  been  wise,  it  may  not  have  evinced 
sound  statesmanship,  for  them  to  attempt  to  maintain  their 
experiment  against  the  intrusion  of  the  Quakers,  considering  the 
opposition  which  was  made  to  it 

If,  under  the  existing  circumstances,  they  saw  the  impending 
inevitable  consequences,  they  cannot  be  held  excused  in  sacrificing 
life  to  the  end  that  their  church  polity  might  be  vigorously  en- 
forced for  a  little  time,  only  to  be  overthrown  within  a  short 

^  Mass.  Hist.  Soc.  Coll.,  8d  Series,  vol.  vi.  p.  80. 
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j>eriod.     Anger  and  passion,  under  great  provocation,  can  afford 
at  best  but  palliation. 

But,  assuming  that  there  was  no  danger  to  their  civil  govern- 
ment, the  principle  which  lay  at  the  foundation  of  their  whole 
government,  civil  as  well  as  ecclesiastical,  —  the  principle  of 
excluding  what  they  deemed  fundamental  error  in  religion  by  the 
civil  arm,  —  was  on  trial;  and  if,  on  the  other  hand,  they  might 
well  believe,  and  did  believe,  that  God's  institutions  committed 
to  their  charge  could  be  sustained,  error  excluded,  their  peace 
preserved,  and  their  peculiar  Commonwealth  maintained,  by  the 
rigid  enforcement  of  their  laws,  even  unto  death,  the  danger 
which  menaced  their  institutions  from  the  proceedings  of  the 
Quakers  must  hold  them  excused.  On  what  authority  shall  we 
pronounce  that  they  must  have  seen  the  first,  and  could  not  have 
acted  upon  the  last,  of  these  propositions  ? 

Their  Commonwealth  was  one  of  small  beginnings.  If  it 
could  have  been  kept  a  small  Commonwealth,  —  distinct  and 
independent,  its  religious  legislation  enforced  as  it  might  have 
been  under  such  circumstances,  —  it  would,  doubtless,  have  pre- 
served its  original  constitution  much  longer;  and  with  their 
knowledge  of  the  mutability  of  human  affairs,  they  could  not 
have  anticipated  that  it  was  to  endure  for  all  generations.  They 
were  authorized  originally,  by  the  circumstances  to  which  I  have 
referred,  to  anticipate  for  it  a  reasonable  duration,  and  they  were 
men  who  could  commit  to  God's  providence  the  ordering  of  the 
future.  The  extract  from  Sir  Ferdinando  (jorges'  "  Brief  Narra- 
tion ''  shows  that  they  did  not  anticipate  that  the  example  of  their 
emigration  would  be  followed  by  such  a  numerous  company  of 
men,  who,  of  divers  sects  and  with  divers  schisms,  "  contemning 
the  public  government  of  the  ecclesiastical  state, ''  claimed  liberty, 
not  so  much  to  worship  God  according  to  the  dictates  of  their 
consciences,  as  liberty  not  to  worship  Him  at  all. 

There  is  a  grave  question,  I  think,  not  as  yet  sufficiently  con- 
sidered, how  far  writers  of  fiction,  whether  of  prose  or  poetry, 
are  at  liberty  to  represent  historical  personages  otherwise  than  on 
the  basis  of  historical  truth. 

If  the  fiction  be  like  Irving's  Knickerbocker's  New  York,  —  a 
burlesciue  so  transparent  that  no  one  is  for  a  moment  misled, — 
there  is   no   harm  done.     But  if  the  tale  or  poem  be  of  that 
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character  that  no  one  but  an  expert  in  history  can  distinguish 
between  the  true  and  the  false,  the  fact  and  the  fiction,  very 
serious  injury  may  be,  in  many  instances  will  be,  done  to  the 
reputation  of  those  who  have  bequeathed  that  reputation  to 
posterity,  in  the  hope  that  it  may  be  preserved  untarnished. 
More  especially  is  this  true,  if,  the  prologue  says,  — 

"  the  author  seeks  and  strives 
To  represent  the  dead  as  in  tlielr  liyes." 

It  is  well  for  the  author  of  the  "  New-England  Tragedies " 
that  the  Puritan  laws  are  no  longer  in  force,  else  he  might  be 
called  to  answer,  not  only  for  that  he  did  — 

"  perchance  misdate  the  day  and  year. 
And  group  eyents  together  by  his  art, 
That  in  the  Chronicles  lie  &r  apart/' 

but  that  he  did,  moreover,  interpolate  matter  which  had 
neither  day,  nor  year,  nor  chronicle,  in  point  of  fact,  thereby 
giving  false  impressions  respecting  the  truth  of  history. 

The  relation  of  events  in  their  order  is  one  of  the  first  of  the 
requisites  of  history.  Not  only  the  year,  but  sometimes  the  very 
day  in  which  a  thing  is  done,  is  of  the  utmost  importance  to  a 
right  understanding  of  the  character  of  men,  and  of  their  acts 
also. 

It  is  not  an  immaterial  matter,  whether  the  Puritans  forbore, 
at  last,  to  proceed  capitally  against  the  Quakers  from  their  own 
conviction  that  such  a  course  would  cause  a  great  sacrifice  of 
life,  and  would  finally  fail  of  accomplishing  their  object;  or 
whether,  thirsting  for  blood  still,  they  were  stopped  by  a  "  man- 
damus" from  Charles  IL,  —  who,  by  the  way,  had  no  power 
to  issue  such  a  judicial  writ,  even  if  he  might  amend  the 
charter. 

It  may  not  be  amiss,  therefore,  to  state,  that  the  last  exe- 
cution, that  of  William  Leddra,  took  place  March  14,  1661 ;  that 
Wenlock  Christison,  or,  as  the  record  has  it,  Wendlock  Christo- 
pherson,  who  had  been  banished  and  threatened  with  death  if  he 
should  return,  confronting  the  judges  on  Leddra's  trial  with,  "  I 
am  come  here  to  warn  you,  that  you  shed  no  more  innocent 
blood,"  was  arrested,  and,  after  three  months,  brought  up  for 
trial.     Dr.  Palfrey  says, — 
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"There  was  an  unprecedented  division  among  ihe  magiatraies,  and 
they  are  said  to  have  been  do  leas  tlian  two  weeka  in  debate."  —  "  Chris- 
tison  was  coDdemred  (o  die ;  but  the  dreadful  seotcDCB  could  not  agaiu  be 
executed.  In  the  meaD  time,  the  Gencr&l  Court  had  met ;  and  the  en- 
dencea  of  oppoaition  to  any  further  pursuance  of  this  rigorous  policy  were 
unmistakable.  The  contest  of  will  was  at  an  end.  The  trial  that  waa 
to  decide  which  party  would  hold  out  longest,  had  been  made ;  and  the 
Qiiakera  had  con(|uered," ' 

It  may  be  proper  lor  me  to  add,  that  Chrietigon,  concluding 
that,  if  he  might  have  his  liberty,  he  had  freedom  to  depart,  was 
discharged  from  prison  in  June,  1661 ;  that  King  Charles's  letter, 
directing  "that,  if  there  were  any  of  those  people  called  Quakers 
amongst  them,  now  already  condemned  to  sutler  death  or  other 
corporal  punishment,  or  that  were  imprisoned  and  obnoxious'  to 
the  like  condemnation,  they  were  to  forbear  to  proceed  any 
further  therein,"  and  should  send  such  persons  to  England  for 
trial,  was  dated  Sept  9th,  of  that  year,  and  received  iu  Novem- 
ber,    Dr.  Palfrey  says  further :  — 

"The  command,  however,  produced   little  effect.     The  resolution  to 
abstJUD  from  further  capital  punislimcut^  had  been  taken  some  mouths 
before  ;  tliough  the  magiatrates  perhaps  were  not  tndispocied  to  appeal  to    ' 
the  Eing'e  injunctioa,  rather  than  avow  a  change  of  jadgment  on  th^ 

And  it  is  of  some  importance  to  know  farther,  that,  after  a 
representation  from  the  government  of  the  colony  to  the  King 
on  this  subject,  his  Majesty,  in  a  leUer  dat^d  June  38th,  1663, 
after  saying,  that  "  the  end  and  foundation  of  the  charter  waa 
and  is  the  freedom  and  liberty  of  conscience,"  and  charging  and 
requiring  that  freedom  and  liberty  be  duly  admitted  and  allowed, 
so  that  the  "  Book  of  Common  Prayer  "  might  be  used,  and  all 
persons  of  good  and  honest  lives  and  conversations  be  admitted 
to  the  sacraments  and  their  children  to  baptism,  adds,  — 

"  We  cannot  be  understood  hereby  to  direct  or  wish  that  any  indul- 
gence should  be  granted  to  those  persons  commonly  called  Quakera, 
whose  being  inconsistent  with  any  kind  of  government.     We  have 

found  it  necessary,  by  the  advice  of  onr  Parliament  here,  to  make  sharp 
laws  against  them,  and  are  well  contented  that  yon  do  the  like  there." 

'  Palfrey,  vol.  ii.  p.  48L  »  Palfrey,  vol.  ii.  i^.  519,  620, 
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This  is  the  King's  final  judgment  on  the  matter.^ 
A  few  days  since,  a  leading  newspaper  in  a  neighboring  State 
appended  to  a  courteous  notice  of  this  course  of  Lectures,  a  very 
uncourteous  paragraph  respecting  the  founders  of  Massachusetts, 
saying,  that  — 

"  They  were  simply  a  band  of  narrow-minded  sectaries,  animated  by  no 
broad  nor  generous  motives ;  but  aiming  to  establish  a  morose  and  ex- 
clusive community,  from  which  every  one  of  broader  sympathy  and  more 
tolerant  spirit  should  be  rigorously  shut  out." 

And  then,  naming  three  of  the  principal  men  among  them,  it 
was  said,  — 

"  that,  80  far  from  being  the  promoters  of  a  great  movement,  they  prove, 
on  examination,  of  very  moderate  calibre.  They  were  designed  for 
village  deacons,  rather  than  for  founders  of  states." 

One  cannot,  and  has  no  disposition  to,  repress  a  smile  at  lan- 
guage like  this. 

It  is  neither  my  duty  nor  my  privilege,  at  this  time,  to  enter 
into  a  discussion  respecting  the  statesmanship  of  the  founders 
of  Massachusetts.  But  it  lies  within  my  province  to  say  here 
and  now,  that,  but  for  the  religious  legislation  of  the  founders 
of  Massachusetts,  many  persons  would  have  come  here,  who, 
like  some  of  those  who  went  to  Rhode  Island,  were  not  fit  for 
village  deacons,  nor  for  any  other  honest  and  honorable  posi- 
tion. 

A  clerical  friend  of  mine,  in  a  sermon  last  Thanksgiving  Day, 
referring  to  the  Puritan  Commonwealth  and  the  disturbances 
by  Roger  Williams  and  others,  happily  remarked,  that  "  every 
Utopia  ought  to  be  supplemented  with  a  Narragansett" 

Their  experiment  of  founding  and  maintaining  a  civil  siaie 
upon  a  basis  which  should  support  the  worship  of  God  according 
to  the  dictates  of  their  conscientious  convictions  of  duty,  and  an 
ecclesiastical  state  combined  which  should  be  in  harmony  with 
it,  and  of  excluding  whatever  was  antagonistic  to  its  welfare, 
failed  in  its  exclusiveness ;  but  the  change  was  only  in  the 
admission  of  the  element  of  a  more  extended  liberty  of  con- 
science;  and   of  what   is  dignified  by  that   name  without  its 

^  Mass.  Records,  vol.  iv.  part  ii.  p.  165 ;  Hutch.  Coll.  Papers,  p.  379. 
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vitality ;  with  greater  liberty  also  of  action.  Their  failure  was 
partial  only ;  their  success,  great  and  enduring. 

With  an  intelligent  appreciation  of  its  true  principles,  they 
laid  here  the  foundation  of  civil  liberty  upheld  by  law  and 
restrained  by  law,  and  of  a  system  of  impartial  justice. 

In  the  '^  Body  of  the  Liberties,"  enacted  in  1641,  is  a  prefa- 
tory declaration,  that — 

'<  We  do,  therefore,  this  day,  religiously  and  unanimously,  decree  and 
confirm  these  following  Bights,  liberties,  and  privileges,  oooeeming  our 
Churches,  and  Gvil  State,  to  be  respectively,  impartially,  and  inviolably 
enjoyed  and  observed  throughout  our  jurisdiction  for  ever." 

The  first  and  second  declarations  following  this,  are,  of  them- 
selves,  a  Massachusetts  Magna  Charta. 

^  1.  No  man's  life  shall  be  taken  away,  no  man's  hxmat  or  good  name 
shall  be  stained,  no  man's  person  shall  be  arrested,  resUuined,  banished, 
dismembered,  nor  any  ways  punished,  no  man  shall  be  deprived  of  his 
wife  or  children,  no  man's  goods  or  estate  shall  be  taken  away  from  him, 
nor  any  way  indamaged  under  coIot  of  law  or  Countenance  of  Authority, 
unless  it  be  by  virtue  or  equity  of  some  express  law  of  the  Country  war- 
ranting the  same,  established  by  a  General  Court  and  sufficiently  published, 
or  in  case  of  the  defect  of  a  law  in  any  particular  case,  by  the  word  of 
Grod.  And  in  Capital  cases,  or  in  cases  concerning  dismembering  or 
banishment  according  to  that  word  to  be  judged  by  the  Greneral  Court." 

^^2.  Every  person  within  this  jurisdiction,  whether  Inhabitant  or 
foreigner,  shall  enjoy  the  same  justice  and  law  that  is  general  for  the 
plantation,  which  we  constitute  and  execute  one  towards  another,  without 
partiality  or  delay."  * 

The  main  principle  of  these  declarations  is  recognized  in  the 
constitutions  of  the  States,  and  of  the  United  States.  If  it  shall 
be  abandoned,  and  the  theory  substituted  that  the  general  govern- 
ment is  to  be  administered  according  to  the  will  of  the  people, 
as  ascertained,  from  time  to  time,  by  the  action  of  Congress,  civil 
liberty  in  the  United  States  will  receive  a  shock,  from  which  it 
will  never  recover  under  that  government. 

With  a  profound  conviction  of  the  truth  and  of  the  vital  im- 
portance of  their  religious  principles,  they  achieved  and  secured 
to  themselves  liberty  to  worship  God  according  to  the  dictates 

^  Mass.  Hist.  Society's  Coll.  3d  Series>  vol.  y'liu  p.  216. 
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of  their  consciences.  They  disclaimed  again  and  again  power 
over  the  faith  and  consciences  of  others.  If  they  were  perti- 
nacious in  their  determination  that  those  who  could  not  join  at 
least  in  attendance  upon  their  religions  worship,  and  especially 
that  those  who  placed  themselves  in  hostility  to  their  principles 
and  practice,  should  find  their  liberty  elsewhere,  —  their  efforts 
to  secure  liberty  for  themselves  have  resulted  in  a  larger  liberty  to 
all  others. 

With  the  rod  of  a  persevering  industry,  they  smote  the  rock 
of  Massachusetts,  literally  lying  in  the  wilderness;  and  if  the 
elements  of  prosperity  existing  within  did  not  gush  forth  in  im- 
mediate profusion,  they  have  since  flowed  in  copious  streams  to 
sustain  and  enrich  their  descendants. 

Let  not  the  conclusion  that  the  Puritans  founded  their  State 
in  order  that  they  might  worship  God  according  to  the  dictates 
of  their  own  consciences,  without  admitting  others  to  disturb 
their  worship  by  contention  about  doctrines  and  ordinances,  de- 
tract from  the  high  estimation  in  which  they  have  been  held, 
heretofore. 

Let  us  not  even  presume  to  believe  that  they  would  have 
effected  a  better  work,  had  they  attempted  to  provide  entire 
liberty  for  what  every  man,  woman,  and  child  deemed  the  dictate^ 
of  their  several  consciences. 

We  are  not  authorized  to  say  that  it  would  have  been  better 
if  they  had  founded  a  colony  on  the  shores  of  Massachusetts, 
with  what  we  call  liberty  of  conscience,  —  liberty  for  every  one 
not  only  to  think  as  he  pleases,  which  the  Puritans  allowed, 
but  liberty  for  every  one  to  preach,  and  harangue,  and  vituperate, 
and  denounce  every  other  one  who  differs  and  dissents  from  his 
or  her  particular  notion,  —  liberty  to  women  to  hold  conventions, 
and  make  pretty  invectives  against  government,  and  liberty  to 
others  to  denounce  the  Constitution  which  is,  or  sliould  be,  the 
organic  law.  All  this  is  supposed  to  be  safe  for  us.  Would  it 
have  been  safe  for  them  ?  On  what  premises  shall  we  maintain 
such  a  position  ?  Nay,  upon  what  data  shall  we  persuade  our- 
selves that,  forming  their  infant  settlement  upon  such  a  foun- 
dation, their  Patmos  would  not  have  been  turned  into  a  Pan- 
demonium,—  that  their  experiment  would  not  have  proved  a 
disastrous  failure  in  its  very  inception? 
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Above  all,  lot  us  not  stultify  ourselVes  by  the  superlative 
folly  of  regarding  the  Puritans  as  "a  band  of  narrow-minded 
sectaries,  animated  by  no  broad  nor  generous  motives,"  who 
aimed  "  to  establish  a  morose  and  exclusive  community,  from 
which  every  one  of  broader  sympathy  and  more  tolerant  spirit 
should  be  rigorously  shut  out"  Exclusion  of  the  promoters  of 
contention  is  not  the  exclusion  of  persons  of  the  broadest  sym- 
pathy and  the  widest  toleration. 

Let  us  have  a  correct  understanding  of  what  the  Puritans  were 
in  their  day,  which  will  lead  us  to  very  different  conclusions. 

They  were  non-conformists.  It  was  their  non-conformity, 
religious  and  civil,  which  brought  them  hither,  to  establish  the 
principles  of  their  non-conformity,  in  a  colony  to  be  based  on  the 
very  foundations  of  their  non-conformity. 

Thirty  years  after  the  death  of  John  Wycliffe,  the  Council  of 
Constance  condemned  his  opinions  and  writings;  and  decreed 
that  his  memory  should  be  pronounced  infamous,  and  that  his 
bones,  if  to  be  distinguished  from  those  of  the  faithful,  should  be 
removed  from  the  consecrated  ground,  and  cast  upon  a  dunghill. 
Thirteen  years  subsequently,  in  pursuance  of  this  sentence,  his 
remains  were  taken  from  their  place  and  burned ;  and  the  ashes 
were  cast  into  the  Swift,  a  brook  which  empties  itself  into  the 
Avon. 

"  The  Avon  to  the  Severn  runs, 
Tlie  Severn  to  the  sea, 
And  WyclifTe's  dust  shall  spread  abroad, 
Wide  as  the  waters  be." 

Many  of  you  recollect  those  beautiful  lines.  You  know  who 
repeated  them,  with  a  reference  to  the  blood  of  Kossuth,  if  it 
sliould  be  shed  by  the  Emperor  of  Russia. 

Who  w^as  John  Wycliffe  ?  A  non-conformist,  —  "  The  morning 
star  of  the  Reformation,''  —  tlie  original  and  type  of  the  non- 
conformists who,  denying  the  supremacy  of  King  and  bishops, 
as  he  denied  that  of  the  Pope,  kindh^d  the  spark  of  civil  and 
religious  liberty  in  England ;  who  elierished  and  fostered  it  iH 
the  wilderness,  until,  increasing  and  extending  its  beneficent 
warmth,  it  shot  forth  such  a  light,  that  the  fires  of  persecution 
paled  before  its  radiance. 

Sneers  about  village  deacons  cannot  tarnish  the  reputation  of 
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such  men.  Detractors  may  think  to  cast  their  dust  upon  the 
waters ;  but,  like  that  of  WyclifFe,  it  "  shall  spread  abroad,  wide 
as  the  waters  be." 

If  the  liberty  which  they  claimed  and  secured,  was,  in  their 
day,  confined  in  a  great  measure  to  themselves  and  their  institu- 
tions; after  generations  have  had  the  benefit  of  an  expansion 
of  its  principles  into  a  more  extended  freedom. 

We  may  reject  their  creed.  We  may  regret  their  austerity. 
But  they  will  live  in  history,  as  they  have  lived,  the  very  embodi- 
ment of  a  noble  devotion  to  the  principles  which  induced  them 
to  establish  a  colony,  to  be  "  so  religiously,  peaceably,  and  civilly 
governed,"  as  thereby  to  incite  the  very  heathen  to  embrace  the 
principles  of  Christianity. 
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